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CASES 

ARGUED  AND   DETERMINED 

IN   TRE 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 
AT  SAVANNAH, 

JANUARY   TERM,    1848. 


No.  1. — David  C.  Lett,  pluntiff  in  eiror,  vi.  Solohon  Cobbn, 
defendant  in  error. 

[I.]  AIllKMighBiioto  OD  its  bc«,  be  n^odable  utd  payable  kt  Cbnieatm,  MJII, 
ifitb«  indoncd  in  thia  State,  nullfaare  u  no  evidence  to  ibow  the  nndcr- 
ttanding  of  Ibe  partiBa — that  tbe  Dndenakingof  the  indoner  wh  to  be  per* 
formed  in  Charleiton,  the  indnaBineiit  will  be  deemed  a  Georgia,  and  not  a 
SoDtb-Carolina  contract. 

[S.]  Wben  an  offer  ii  made  b;  letter,  an  acceptance  hj  written  reply  take*  af- 
fi)ct  fnnD  the  tioie  when  the  commnmcation  conlaioing  the  acceptance  ia  (ent, 
and  not  from  the  time  when  it  i*  received  by  the  other  par^. 

AsBUinpBit  upon  an  indoisement  of  a  note.  Triad  before 
Judge  Flbhiito  in  Cballtain  Superior  Court. 

The  &et8  ttf  this  catue  are  fiilly  set  out  in  the  opinion  of  die 
Court. 

Wh.  &  W.  F.  Law,  foz  the  plaintiff  in  error. 

It  is  conceded  as  die  general  rule,  that  the  law  of  the  place 
where  the  contract  is  made,  is  to  gorera,  as  to  tbe  nature,  valid- 
ity, obligation  and  construction  of  the  contract 

But  the  pluntiff  in  error  maintains  that  the  contract  of  indorse- 
ment  in  diis  case  is  a  Carolina  contract,  and  must  be  governed  by 
the  law  of  Carolina. 

Tbe  goneial  mla  conceded  above,  aupposes  that  the  contract  is 
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to  ^e  executed  where  it  is  m&de.     The  law  of  the  place  can  nev- 
er be  the  rule  when  the  transaction  ia  entered  into  with  an  ex- 
press view  to  the  law  of  another  country.     Pr.  Ld.  Maiujidd, 
Burr.  1077.     CiUd  in  Bayhy  m  biOt,  78. 

In  the  case  at  bar  the.note  was  made  and  indorsed  for  a  special 
purpose,  viz ;  for  the  accommodation  of  the  maker  to  renew  and 
take  up  a  note  discounted  at  the  Bank  in  Charleston ;  it  was 
tnade  payable  and  negotiable  thei'e,  was  to  he  OBed  there,  to  be 
poMed  away  and  put  into  circulation  there,  by  being  discounted. 
All  the  parties  bad  reference  to,  and  had  in  view  Charleston, 
where  the  paper  was  to  become  a  note,  and  where  it  was  first  to 
be  negotiated,  passed  away,  and  put  into  circulation.  Its  appU- 
cation  to  any  other  purpose  hy  the  indorser,  or  the  passing  it 
away  by  him  to  any  indorsee  in  Georgia,  or  other  person  than  the 
Bank  in  Charleston  to  take  up  the  old  note,  would  have  been  a 
fraud  on  the  maker:  and  a  holder  taking  it,  not  in  the  usual 
courae  of  business,  or  with  a  knowledge  of  the  purpose  for  which 
it  was  made,  could  not  have  recovered  from  the  maker  on  it.— 
See  1  Stark.  Rep.  439.  1  Bant.  If  AMp.  523.  9  Wmtd.  Rep. 
170.  8  Wend.  437.  10  John.  Rep.  198.  15  John.  Rep.  270.  See 
aU  tketecasef  cited  in  Bayley  on  billi,  525,  5SG. 

The  note  in  the  case  at  bar  was  intended  for  discount  and  nego- 
tiation in  Charleston.  It  was  in  point  of  &ct  so  negotiated  and 
passed  away.  There  was  no  contract  of  indorsement  until  it  waa 
passed  away  and  transferred — and  that  was  done  in  Charleston. 

It  is  not  the  writing  of  the  name  on  the  note  which  constUates 
the  contract  of  indorsement ;  it  is  the  writing  the  name  and  deliv- 
ery to  the  indorsee.     Bayley  on  bilU,  102,  103. 

The  indorsement  of  a  note  passes  no  interest  to  the  indorsee, 
as  long  as  the  indorser  retains  it  in  his  possession.  Bayley,  103. 
Clark  v».  Boyd,  2  Hamm.  56.  (I  Ohio,  279.J  Ranuay  «*.  Liv- 
ingiton,  18  Martin,  IS. 

Suppose  the  defendant  had  written  his  name  on  the  note  in 
Georgia,  and  put  it  in  his  pocket  and  gone  to  Carolina,  and  bad 
there  contracted  with  a  person  for  the  transfer  of  the  note,  which 
he  there  delivered,  could  it  be  pretended  that  the  indotBement 
was  a  Georgia  contract  ? 

It  is  the  passing  away  and  delivery  of  the  note,  and  its  receipt 
and  acceptance  by  the  indorsee,  which  completes  and  consum- 
taeiet  the  contract  of  indorsement.    AU  this  was  done  in  CarolinB. 
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Wbere  the  drawer  of  a  bill  agrees  with  the  payee  that  the  lull 
shall  be  negotiated  in  another  country,  the  drawer  ia  held  liable 
to  die  p4]ree  for  the  damages  which  he,  the  payee,  had  to  pay  as 
indorser.     1  StetoarW  L.  Ca*.  Rep.  70,  and  eUed  Beiylty,  B4. 

Why  is  this  liability  of  the  drawer!  The  place  of  his  contract 
involved  the  obligation  to  pay  different  damages  for  its  breach, 
than  the  place  where  the  payee  negotiated  and  passed  away  the 
bill.  Tbe  answer  is,  the  bill  was  dmwn  to  be  used  and  negotiated 
in  another  country ;  the  contiaciing  parties  had  that  in  riew,  and 
when  negotiated  there,  die  law  of  that  country  governed  the  obli- 
gations of  the  contract.  How  mnch  stronger  is  the  case  at  bar, 
in  wbicb  an  eccommodation  paper  is  made  and  tjiscounted 
pressly  to  renew  a  note  running  to  maturity  in  a  bank  in  Caroli- 
na, and  to  which  purpose  it  was  actually  applied.  But  return- 
ing to  the  enquiry  when  was  this  (Wntract  of  indorsement  com- 
pleted, let  us  teat  it  by  another  illustration. 

According  to  the  rule,  once  very  generally  acted  on  in  this 
country,  that  a  party  to  a  negotiable  paper  could  not  be  received 
to  impeach  its  validity  at  the  time  it  was  made,  the  question  arose 
in  the  case  of  the  Hartford  Bank  vt.  Barry,  whether  Eaton  the 
maker  of  the  note  could  be  a  witness  to  prove  that  the  note  was 
an  accommodation  note,  indorsed  at  his  request  by  the  defendant, 
and  discounted  for  him  at  usurious  interest.  The  decision  of  this 
question  turned  upon  the  answer  to  the  enquiry,  when  was  the 
note  made  1  The  SupremeCourt  of  Massachusetts  say,  we  consid- 
er the  note  as  made  to  all  substantial  purposes,  when  Eaton  procu- 
red it  to  be  discounted,  which  was  the  purpose  for  which  it  was 
made.    Ithadneverbeforebeenuttered.&c.  11  MatM.Rep.^i,'(i'T. 

Now  let  it  bo  observed,  Eaton  had  signed  bis  name  to  this  note, 
bad  dehvered  it  to  Bariy  the  indorser,  who  wrote  his  name  on  it ; 
but  still  it  had  not  been  put  into  circulation,  it  had  not  been  used, 
not  passed  to  any  one  by  sale  or  discount;  it  was  indorsed  for  the 
accommodation  of  tbe  maker ;  when  sold  or  discounted  by  him, 
then  for  the  first  time  it  became  a  negotiable  note. 

In  tbe  caae  at  bar  the  defendant  had  no  right  to  use  the  note,  it 
was  given  to  him  to  indorse  for  the  accommodation  of  the  maker, 
and  when  it  was  discounted  and  put  in  circulation,  then  and  there, 
at  that  time  and  in  that  place  it  received  vitality,  became  a  nego- 
tiable paper,  and  was  to  all  purposes  as  between  the  parties  to  it, 
made  and  iodoraed 
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A  bill  or  note  is  not  considered  as  issued  until  it  is  passed  awaj 
by  the  drawer  or  maker.  Baylet/on  bilU,9T.  Kenmerlj/ v$.  Na*k, 
1  Stark.  Rep.  453. 

But  what  is  an  indoisement  T  It  is  a  ccoitract  between  two 
persons ;  there  must  be  an  assignor  and  assignee,  by  whom,  and 
to  whom,  the  transfer  is  made.     See  Story  <m  »otts.  Sec.  120, 126. 

I»  Slaeumvt.  Fomery,^  CraiKh;  221,  and  in  6  Wheat.  146,  die 
Supreme  CocrrtU.  S:  say,  that  an  iudorsement  is  not  simply  the 
traUBfer«f  tho-'paper,~but  tea  new  and  sobetkntive  contract. 

'What  ue  "die  Ob]i^xtion&  of  the' contract  of  indorsement.  1. 
Tb  indemnify  holder.  S.  That  all  the  antecedent  parties  had 
authority  to'  draw,  indone,'  kc.  3:  That  the  instrument  is  genu- 
ine. '  Storyon  bUU,  Sec.  109,  110,  111.  These  obligations  must 
be  entered  into  with  some  contracting  party — diey  cannot  exist 
until  .the  bill  is  delivered,  is  issued,  uttered,  put  in  circulation. 

With  whom  was  the  contract  o€  indorsement  in  this  case  made  T 
Beingian  accommodation  note  to  renew  an  old  note  by  the  same 
parties  in  a  Bank,  the  contract  was  with  the  Bank  which  dis- 
counted it;  and  was  made  with  them  in  Charleston  where  it  was 
delivered  to,  and  received  by  them.  There  was  no  indorsee  in 
Georgia  with  whom  any  contract  was  made,  in  whom  any  inter- 
est in  this  note  became  vested  by  any  assignment  and  delivery  in 
Georgia.  The  contract  had  reference  to  Carolina,  the  party  was 
tbere,  there  it  was  passed  away,  received,  uttered,  and  put  in  cir- 
culation. 

And  the  general  principle  of  law  is,  that  a  contract  is  to  be 
deemed  made,  where  it  is  perfected,  eo  loco,  qito  tiltimtu  i»  eotUra- 
\endo  OMentituT.  Story'^  Cm.  of  Iflwi,  page  265,  See.  319,  and 
autharitie*  there  cited. 

Tested  by  this  principle,  when  was  this  contract  peribctedl— 
"We  answer  when  the  Trust  Company  discounted  it— it  was  diat 
act  by  which  they  ratified  the  contract  and  finally  perfected  it— 
Until  that  act  of  discounting  die  note,  the  transfer  and  assign- 
ment was  incomplete,  because  there  was  no  acceptance  of  it. 

It  was  said  in  the  ailment  diat  the  indoiser  does  not  contract 
to  pay  where  the  note  is  payable,  but  only  to  guarantee  its  pay- 
ment in  that  place,  and  in  case  of  defeult,  to  reimburse  the  holder 
according  to  the  law  of  the  place  where  he  indorsed.  And  this  is 
very  true.  But  the  question  recuia  in  this  case,  where  is  the 
place  «f  indontonMttt    When  that  ia  eataUiBhed  there  is  no  dis- 
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pute  as  to  the  law  that  is  to  govern — but  -  where  is  the  place } — > 
hie  labor,  hoe  opvt  est,  in  this  case. 

It  was  urged  in  the  argument  of  this  case  upon  the  trial,  that 
if  this  note  had  been  lost  or  stolen  in  its  transit  from  Savannah 
to  Charleston,  and  had  &llen  into  the  hands  of  a  bona  fide  hold" 
er  forvalue,  he  could  have  recovered  on  it  And  hence  it  was 
argued  that  the  note  was  made  and  indorsed  before  it  left  Sa- 
vannah. Admit  die  proposition  that  the  innocent  holder  for 
value  of  a  lost  note  may  recover — ^how  does  that  prove,  that  aa 
between  the  original  parties  to  an  accommodation  note  ibr  the 
use  and  benefit  of  the  maker,  the  note  is  legally  made,  or  bo- 
comes  legally  a  negotiable  paper,  until  it  is  negotiated,  passed 
away,  and  put  in  circulation  by  the  maker ! 

Test  the  principle  by  the  decisions  upon  the  question,  whether 
a  new  stamp  be  necessary.  In  Kennedy  vs.  Nath,  1  Stark.  452, 
before  cited,  the  bill  had  been  altered  after  it  had  been  sent  to 
Naeb  for  acceptance,  by  consent  of  the  drawer;  Ld.  Ellenbo- 
rough  held  it  did  not  require  a  new  stamp  because  it  was  not  a 
biU  until  issued  or  passed  away  by  the  drawer.     Ste  Baylty,  97. 

Yet  if  this  bill  had  been  lost  in  its  transit  for  acceptance,  being 
payable  to  the  drawer's  own  order,  if  indorsed  by  him,  an  inno* 
cent  bolder  for  value,  could  have  recovered  from  the  .drawer. 

The  right  ofthe  innocent  holder  for  value  to  recover,  stands 
upon  its  own  princtples — but  these  have  nothing  to  do  with  ques« 
dons  involving  only  the  relations  and  rights  of  the  original  parties. 

Upon  the  ailment  of  the  case  in  the  Court  below,  much  relii 
ance  was  placed  by  defendant's  counsel  on  the  case  of  Snaith  and 
Otheri  vt.  Mittgay  and  others,  1  Mavle  If  Set.  87. 

Upon  a  careful  examination  of  that  case,  it  will  not  be  found 
to  militate  with  any  of  the  principles  we  have  maintained.  In 
that  case  Bayley  &  Catterell,  partners  at  Waterford  in  Ireland, 
drew  bills  with  Irish  stamps,  at  Waterford  in  Ireland,  in  die 
name  ofthe  fiiro,  and  indorsed  by  tbe  firm,  leaving  blanks  for  the 
date,  sums,  dme  when  payable,  and  names  of  the  drawees ;  and 
transmitted  them  in  that  state  to  Wallace  in  London,  to  be  used 
by  him  Wallace,  for  his  individual  accommodadon.  Wallace 
filled  up  the  blanks,  as  he  was  authoiized,  and  negotiated  the 
bills.  In  an  action  against  the  indorser,  the  defence  was  that  diey 
were  English  bills  and  void  fbr  want  of  English  stamps.  The 
dan^ioi)  afliiiRs  that  they  were  Irish  Ulla.    Now  mark  the  dis* 
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tinction :  the  bills  were  signed  and  indorsed  in  Ireland  and  uctuaUy 
iuued  by  the  drawers  and  passed  away  lo  Wallace  with  authority 
to  fill  them  up.  The  amount  of  the  bills  were  limited  by  the  Irish 
stamps.  The  amount  of  the  decision  is,  that  the  signing  and 
indoraingby  the  drawers  was  a  sufficient  drawing,  and  that  the 
filling  up  the  blanks  afterwards  by  a  mei'e  agent,  or  by  an  agent 
who  had  authority  coupled  with  a  discretion,  woa  immaterial,  and 
had  relation  back  to  the  moment  when  the  bill  was  drawn.  The 
drawers  signed  the  bill,  iaeued  it,  gave  authority  to  Wallace  to 
fill  it  up,  and  use  it  for  himself.  They  lost  all  control  over  it,  Le 
Blatic>  J.  says,  they  come  as  incipient  bills  of  exchange,  and  so  far 
having  the  essence  of  a  bill,  as  it  has  the  name  of  the  drawer  and 
first  indoreer  upon  it.  The  question  he  says  is  not  whether  it  was 
a  perfect  bill  in  Ireland,  as  whether  it  ia  a. bill  drawn  in  England. 
How  different  the  case  at  bar,  the  note  made  in  Charleston,  sent 
to  the  indorser,  not  to  be  used  by  him,  with  no  authority  to  pass 
it  away,  to  be  returned  to  the  maker,  or  which  is  the  same  thing, 
'  his  agents  for  this  purpose,  the  Trust  Company;  to  be  by  the 
latter  discounted  for  the  maker  to  take  up  an  accommodation  pa- 
per of  the  same  parties  running  to  maturity  in  the  said  Trust 
Company.  The  indorser  having  no  authority  to  negotiate  the 
note,  it  was  issued  when  the  maker  procured  it  to  be  discounted 
in  Charleston,  and  then,  and  not  before,  it  is  considered  legally 
made  according  to  the  case  in  17  Matt.  Rep.  and  other  authorities 
before  cited. 

It  was  strongly  urged  in  the  argument  below  that  this  defence 
went  to  the  remedy,  the  lex  fori,  and  not  the  lex  hci.  This  idea 
was  rejected  by  the  presiding  Judge,  and  we  only  notice  it  to  say, 
that  the  defence  goes  to  the  obligation  of  the  contract.  It  is  not 
like  the  statute  of  Umitations — it  does  not  bar  the  plaintiff's  right 
to  sue  aAer  a  certain  time,  but  if  he  does  not  pursue  a  cartsin 
course  when  inquired,  the  defendant  shall  be  discharged  from  the 
obligation  to  fulfil  his  contract. — Sec  Story  on  itotet.  Sec.  160-171. 
In  which  last  section,  the  very  case  is  put  as  an  illustration  of  the 
obligation  of  the  contract. 

Chahlton  &  McAllister,  for  defendant  in  error. 

Argument  of  Robert  M.  Charlton. 

The  defence  in  this  cose  b  founded  upon  the  Statute  of  Geor- 
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gia,  which  authorises  an  indoraer  of  a  promUsory  note  to  requii« 
the  holder  to   proceed  to  collect   the  same  within  three   months, 
snd  if  the  holder  should  fail  to  do  eo,  the  endoi'ser  shall  be  dis- 
charged from  farther  liability.     Prince,  463,  471. 

We  contended,  before  the  Court  below,  that  this  statute  regu- 
lated and  affected  the  remedy,  or  means  of  recovery,  and  tliere- 
fbrewas  to  be  regarded  as  the  lexfori.  Story't  Con.  of  lams.  Sec. 
S1&,eetfg.  Levyv»Bo(u,Z  Bailey's  Rep.  Z\l.  Rvgglet  v.  Kee- 
ier,  3  John.  Rep.  262.  Andrew*  v».  Heriot,  4  Cowen'x  Rep.  508,  and 
note  10  at  page  528.  The  Britiih  liinen  Co.  rt.  Drummimd,  10 
Bam.  ^  C™m.902.  De  la  Vega  vs.  Vienna.  1  Bam.  If  Adol.  S84. 
Lincoln  vs.  BaleOe,  6  Wend.  475. 

The  question  has  been  aettled  in  reference  to  the  Statute  of 
Limitation,  and  this  Statute  is  a.  quasi  Statute  of  LimiCadon,  giv- 
ing the  holder  three  months  after  notice  to  commence  hifl  suit,  or  lose 
hu  remedy  against  the  indorser. 

It  ia  true,  that  this  point  was  decided  by  the  Judge  below 
against  us,  and  he  has  accordingly  ao  certified  i  but  if  be  was 
wrongin  this,  thenhoweverwrong  he  may  have  been  on  the  other 
points,  if  this  point  was  conclusive  for  us,  this  Court  will  not  send 
the  case  back.     1  Kelly,  580.     2  Kelly,  381. 

2d.  If  this  be  not  lexfori,  then  we  affirm  that  it  was  a  Georgia 
contract  so  far  as  the  indorser  was  concerned,  and  that  therefore 
the  Ux  loci  contractus  must  govern.  Foieert  vs.  Lynch,  3  Mast. 
Rep.  80, 1.  Burrows,  Hall  if  Co.  vs.  Hannegan,  1  MeLean's  Rep, 
315.  Slacum  vs.  Pomery,  6  Cranch's  Rep.  231,  234.  Musson  vs. 
Lake,  4  Howard's  Sup.  C.  Rep.  278.  Williams  vs.  Wade,  1  Met- 
calf,  83.  Cox  vs.  Adams,  2  KeUy's  Rep.  158.  Story  on  Prom. 
A'otes,  Sec.  339,  p.  404,  and  see  note  3,  p.  405.  -Story  on  Con.  of 
Laws.  sec.  314. 

The  fact  that  this  note  was  payable  in  Charleston,  by  the  maker, 
cannot  take  this  case  out  of  the  rule  thus  settled.  That  waa  the 
contract  of  the  maker — that  will  make  the  Carolina  law  applica- 
ble to  him — but  not  to  us — the  contract  on  the  part  of  the  indor- 
ser is,  not  that  he  will  pay  the  note  when  uid  where  the  maker 
has  promised  to  pay  it,  but  if  the  maker  does  not  pay  it  there,  at 
maturity,  that  be,  the  indorser,  vi'illikereafta-  pay  it,  on  request — 
and  that  request  must  of  course  be  made  to  him  where  he  lived, 
and  where  his  contract  was  made,  viz  in  Georgia,  So  iar,  then, 
u  our  contract  is  ooticerued,  we  made  it  in  Qeorgia,  to  be  execu- 
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ted  in  CrcoTgU.     Story  oil  Con.  of  latea,  tee.  315.     Storjf  om  Prom. 
Nola,»ec,  339,  and  noU  3  to  page  iOi.    MuMtOK  v».  Lake,  i  Howard, 
278.     Potter  v».  Broien,  5  Eatt't  Rep.  124.     ISck*  vt.  Broun,  12 
Jo/tn.  Rep.  Ii2. 

Of  <M)urBe,  if  •  this  lex  loci  oont>-aetu»  is  to  gorem,  it  foHawa, 
as  a  necesaaiy  consequence,  that  any  defence  or  diflcharg«  (audi 
sa  the  one  we  make,)  Uiat  ts  sufficient  by  tha  law  of  the  State  of 
Georgia,  would  be  good  and  held  vahd  in  every  other  place  aod 
country.     Story  o»  Nota,p.  187,  tee.  168. 

Every  holder  of  this  paper  took  it  eum  onere,  with  the  ri^t  re- 
served by  our  coairact,  to  give  notice  to  him  to  "  proceed  to  col- 
lect," and  to  hold  ourselves  discharged,  if  he  did  not  sue  within 
the  time  prescribed.  Story  on  Note*,  p.  188.  And  this  should,  es- 
pecially, be  the  case  here,  bb  the  Plaintifrin  Error  took  this  note 
after  it  became  due,  and  after  this  defence  bad  attached  upon  it. 

But,  whilst  these  principles  of  law  may  be  admitted,  their  rel- 
evancy will  be  denied.  It  will  be  said,  that  this  was  a  Carolina, 
not  a  Georgia  costract — that  though  the  manual  act  of  iodone- 
ment  was  made  here,  the  paper  was  not  to  talie  effect  until  it 
reached  Charleston — and,  therefore,  that  was  the  place  where  die 
contract  was  finally  completed  and  assented  to. 

To  all  this,  we  answer — that  the  manual  act  is  certainly  tlie 
essential  act  to  shew  where  the  contract  was  entered  into,  anlesa 
there  be  eotne  strong  countervailing  testimony — that  this  act  was 
done  by  us  here — that  the  holder  directed  his  letters  to  as  hert — 
knew  US  to  be  residing  here,  and  treated  the  contract  as  if  made  by 
us  here,  as  he  subsequently  demanded  ftom  the  maker  "a  town  (i. 
e.  Charleston)  indoTBer :"  that  the  very  &ct  that  this  note  was  a  re- 
newal of  a  former  note  that  had  already  been  discounted  by  the 
Charleston  Insurance  Ae  Banking  Company,  ao  far  from  being 
against  us,  is  decidedly  with  us ;  because,  before  the  original  note 
became  due,  the  Charleston  Insurance  &  Banking  Company  wrote 
to  defendant,  asking  him  either  to  waive  protest  of  the  old  note, 
or  indorse  the  new  note  sent  to  him,  and  that  defendant,  in  Savan- 
nah, answered  the  letter,  and  acceded  to  Che  request,  by  indors- 
ing and  enclosing  the  note ;  and  the  moment  he  mailed  thit  letter 
encUmng  the  neto  note,  the  contract  teat  complete  in  Georgia:  the 
subsequent  discount  of  the  new  nots  was  a  mere  pro  Jbrma  act, 
to  carry  out  the  contract  already  entered  into,  and  for  all  legal 
purposes,  complete  and  binding  upon  the  paitiea.    Story  om 
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CmtracU,  p.  53,  lai.  84.    Aiam*  bi.  LindseU,  1  Bam.  ^  Md.  681. 

We  affirtn.therefbre,  that  ow contract  wafl  completely  assented  to 
in  Geor^a — neither  party  could  recede  from  the  contract,  as  soon 
as  iLe  defendant  had  mailed  his  letter,  and  the  mail  hag  was 
locked.  If  the  mail  bag  had  been  robbed,  would  Dot  the  defendant 
have  been  liable  to  a  bona  fide  holder^  If  the  defendant  had 
died,  would  not  hia  estate  have  been  anawerable  1 

But  suppose  it  to  be  true,  Aat  the  discount  of  the  note  in 
Charleaton  was  necesaary  to  give  it  perfect  vitality,  yet,  when  that 
vitaUty  was  given,  it  referred  or  related  hack  to  Georgia,  where 
the  iadonement  was  made  andwhere  the  doieiidant  resided,  and 
this  indorsement  must  still  be  considered  a  Georgia  contract,  or 
indoisement.     Sttailh  vt.  Mingay,  1  Mavle  If  Selwyit,  87. 

M.  H.  McAluster,  insisted,  iiirdier: 

That  wherever  the  defence  arises  ex  pi»t  facto,  and  depends 
upon  a  local  law,  ifaatthere  the  law  of  the  Pomm  must  govern. 

B^  the  Courts — Ldhpkin,  J.,  dvlivering  the  opiaian. 

Dr.  H.  Lopez,  having  occaMon  to  raise  money  in  the  City  of 
Charleston,  South  Carolina,  offered  for  discount  at  the  Charleston 
Insurance  and  Trust  Company,  his  note,  indorsed  by  the  defen- 
dant for  9300,  dated  at  Charleston  and  payable  at  a  Bank  in  that 
City.  It  was  to  be  discounted  for  the  accommodation  of  the 
maker.  The  Trust  Company  refiised  to  discount  it,  without  a 
City  endorser;  whereupon  the  plaintiff  indoraed  it.  It  was  then 
discounted.  Before  its  maturity,  application  was  made  by  Dr. 
Lopez,  for  its  renewaL  This  &ct  was  communicated  to  Cohen, 
by  the  Company,  trough  its  Secretary.  They  further  informed 
him,  that  the  time  of  payment  would  be  extended,  provided  he 
would  continue  bis  indorsement,  either  by  renewing  the  old  note, 
or  making  and  establishing  a  new  one  in  its  stead.  The  letter  also 
mentioned,  that  Dr.  Lopez  would  correspond  widi  him  on  the 
subject.  Cohen  immediately  answered,  that  he  was  willing  to  do 
either.  A  short  time  thereafter.  Dr.  Lopez  forwarded,  by  letter, 
to  Cohen  at  Savannah,  where  he  resided,  a  new  note  for  the 
amount  of  the  old,  including  interest,  viz;  {331  17  cts.,  payable 
KtA  negotiable  at  the  Bank  of  Charleston,  who  indgmed.apd mailed 
it  froixi  Savaninh  to  the  Company. 


by  Google 


10      SUPREME  COURT  OF  GEORQU. 

Levy  M.  GofaeD. 

David  C.  Levy  subgequently  paid  the  note,  and  brought  suit 
upon  it  against  Cohen.  It  seenvi,  that  Cohen  noti6ed  the  holdeTS 
to  proceed  to  collect  the  note  outof  thetnakerbefore  its  payment 
by  Levy;  and  this  not  having  been  done,  the  defendant  contended 
that  his  contract  of  indorsement — having  been  executed  in  Greor- 
gia — was  to  be  regulated  and  controlled  by  the  l&ws  of  this  State ; 
and  that  by  the  act  of  1631,  passed  for  the  benefit  and  protection 
of  securilieaand  indoTsers,  he  was  discharged  from  his  liability 
on  the  note.  The  statute  provides—"  that  any  security  or  indorser 
may,  whenever  he  thinks  proper,  after  die  note  or  instrument  be- 
comes due,  require  the  holder  to  proceed  to  collect  the  same, 
and  if  be  should  not  do  so  within  three  months,  the  indorser  or 
security  shall  be  no  longer  liable."     PriiKt,  471. 

Judge  Fleming,  before  whom  the  cause  was  tried,  in  Chatham 
county,  was  asked  to  charge  the  jury : 

Ist.  That  aldiough  the  name  of  the  defendant  may  have  been 
written  in  Georgia  upon  the  note,  yet  the  contract  of  indorsement 
was  not  completed  until  the  note  was  passed  away  and  put  in  cir- 
culation, which  was  not  done  in  this  State,  but  in  Carolina. 

Sd.  That  there  was  no  completion  of  the  contract  of  indorse- 
ment until  there  was  a  delivery  of  the  note  to,  and  receipt  and 
acceptance  of  it  by,  the  said  Company  in  Charleston,  it  having 
been  made  to  discount  by  said  Company,  to  renew  a  note  already 
discounted  there  for  the  accommodation  of  the  maker. 

3d.  That  being  an  accommodation  paper,  payable  and  negotia- 
ble 00  its  &C0  in  Charleston,  and  intended  to  be  discounted  for  the 
maker  at  a  Bank  in  Charleston,  the  note  was  never  uttered  or 
put  in  circulation  as  a  note,  until  it  was  offered  for  discount,  the 
purpose  for  which  it  was  made. 

4th.  That  there  was  no  contracting  party  or  indorsee  in  Geor- 
gia, with  whom  the  contract  of  indorsement  could  be,  or  was 
made,  and  consummated,  and  that  the  indorser  could  not  have 
passed  it  away  to  an  indorsee  in  Georgia,  vritbout  a  ftuud  or  vio- 
lation of  the  purpose  for  which  the  note  was  made. 

5di.  That  the  place  where  the  contract  is  finally  completed  and 
assented  to,  is  the  place  of  the  contract ;  eo  loco,  quo  ultimtu  wt 
contrahmdo  attaUUur  is  the  rule,  and  that  place  is  Charleston  in 
the  present  case. 

But  the  Circuit  Court  refused  so  to  instruct  the  jury;  and  on 
die  GOntnry  did  char^  the  jury  that  the  contract  of  indarsement 
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in  tliis  case  wae  a  Geor^  contntct,  because,  although  it  be  true 
that  the  contract  of  indorsement  was  not  completed  until  the  note 
was  passed  away,  and  put  in  circulation  by  delivery  to  the  Com' 
pany  in  Charleaton;  and  although  it  be  true  that  there  was  no 
contracting  party  or  indorsee  in  Georgia,  and  that  the  indoner 
would  have  been  guilty  of  a  fraud  had  be  passed  away  die  note 
to  an  indotsee  in  Geoi^gia,  yet  that  under  the  peculiar  &cts  and 
urcumBtsnces  of  this  case,  the  indorsement  of  the  defendant  must 
be  conMdered  to  have  been  made  in  Georgia :  and  that  if  the 
jury  sbould  find  from  the  evidence,  that  the  deftndant  gave  the 
notice  authorized  by  the  statute  of  1831,  and  that  the  Company 
did  not  proceed  witHn  three  months  thereafter  to  collect  it,  their 
verdict  should  be  for  the  defendant — and  the  Jury  found  accord- 
ingly. 

To  the  refusal  of  Judge  Fleming  to  charge  as  requested,  and 
to  the  charge  as  given,  the  Counsel  of  the  PlaintifF  excepted,  and 
upon  which  error  is  assigned. 

[1.]  The  general  rule  that  the  law  of  the  place  where  the.  con- 
tract is  made  is  to  govern  as  to  its  nature,  validity,  obligation, 
and  construction,  is  conceded  by  the  learned  Counsel  for  the 
Plaintiff  in  error.  To  this,  be  contends,  and  we  think  veiy  prop- 
erty, that  there  are  several  exceptions ;  and  that  among  die  rest, 
this  is  one,  viz :  that  where  the  contract  is  entered  into  with  an 
understanding  that  it  is  to  be  executed  in  a  place  different  from 
the  one  where  it  is  made,  as  in  the  case  of  Robin»(m  vt.  Biand,  S 
^  Burroui,  1077,  where  a  bill  was  dravra  at  Paris,  payable  in 
England,  Lord  Mansfield  Add  that  it  was  an  English  and  not  a 
French  contract. 

It  is  admitted  that  the  matutai  indorsement  of  this  note  was  in 
Georgia.  It  is  urged,  however,  that  being  given  for  a  specific 
purpose,  i.  e.  to  renew  a  paper  due  at  Charleston,  and  negotiable 
and  payable  there,  that  the  contract  of  indorsement  vraa  not 
completed  until  the  note  was  accepted  and  discounted  at  that 
place:  that  ietivery  is  necessary  to  the  consummation  of  this 
contract,  and  that  no  delivery  was  or  could  have  been  made  in 
Georgia,  for  the  reason  that  there  was  no  one  here  to  receive  the 

Is  this  position  tenable  %  Is  every  note  drawn  in  this  State,  and 
transmitted  out  of  it,  to  Charleston,  New  York  or  elsewhere,  to 
be  sul^ect^  to  iha  foreign  jurfsdictioa  for  its  iaterpietMionl — 
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Wo  apprdiend  not.  A  note  mi^t  be  made  and  payable  at  Sa- 
vannah, and  sent  to  Charleston  to  be  negotiated  Oi.  one  of  the 
Banks  there,  npon  a  city  indorsement,  and  yet  when  done, 
the  fact  that  the  note  was  discounted  in  the  latter  place,  would 
not,  aa  to  the  maker,  convert.it  into  a  Carolina  contract.  Where- 
in does  this  case  difler  from  the  one  under  review,  except  as  to 
the  mode  of  proof  I  In  the  one,  the  place  of  payment  is  fixed 
upon  the  face  of  the  paper.  In  the  other,  the  place  of  execution 
being  ascertained  by  aliunde  testimony,  the  law  of  that  case  be- 
comes equally  the  rule  of  the  contract,  no  matter  where  the  note 
may  be  subsequently  negotiated. 

la  there  any  evidence  to  show  that  Cohen,  at  the  time  ho  in- 
dorsed this  note  a  Savannah,  his  notorious  place  of  abode,  had 
an  expreas  view  to  the  law  of  South  Carolina  as  to  its  execution  1 
It  is  insisted  that  such  is  necessarily  the  inference,  in  as  much  as 
the  note  is  negotiable  and  payable  at  Charleston.  No  doubt  thifr 
is  true  as  to  the  maker,  but  not  as  to  Cohen.  His  agreement  waa 
not  that  he  would  pay  the  note  at  Charleston,  at  the  time  specified, 
but  that  if  Dr.  Lopez  fiuled  Co  do  so,  he,  the  indorser,  would  tAert~ 
afler  pay  it  on  requetl. 

The  indorsement  of  a  note  in  coutempla^on  of  law,  amounts 
to  a  contract  on  the  part  of  the  indorseT,  and  in  favor  of  the  in- 
dorsee, and  every  subsequent  bolder,  to  whom  the  note  ia  trana- 
ierred :  (1.)  Tbat  the  instrument  and  the  antecedent  signaturea 
are  genuine;  (2.)  That  be,  the  indorser,  haa' a  good  title  to  the 
instrument;  (3.)  That  he  is  competent  to  bind  himself  by  the 
indorsement  as  indorser;  (4.)  That  the  maker  ie  competent  to 
bind  himself  to  the  payment,  and  wiU  upon  due  presentment  of 
the  note  pay  it  at  maturity  or  when  it  is  due ;  (fi.)  That  if  when 
duly  presented  itis  sot  paid  by  the  maker,  he,  the  indoreer,  will, 
upon  reasonable  notice  given  him  of  the  dishonor,  pay  tbe  same 
to  the  indorsee  or  other  holder.     Story  on  Prom,  notes,  135. 

Where,  in  the  case  at  bar,  is  this  notice  of  dishonor  to  be  given 
to,  and  payment  to  be  made  by  Cohen  1  Of  course  in  Geoi^a, 
where  he  lived,  and  where  his  contract  <^  indorsement  was  en- 
tered into. 

[2.]  But  is  it  true  that  this  note  was  not  and  could  not  bave 
he^t  ^tlivered  in  Gleorgia,  in  as  much  ae  the  payees  reaided  in 
ChatleBtQQl  Before  the  original  note  became  due,  the  Charlea- 
toa  Ineanukce  atid  Trust  Company  wrote  to  da&ndanl^  eommu- 
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nicKling  to  bim  the  application  of  Dr.  Luj>ez  to  piocuie  an 
extension  of  the  time  ol'  payment,  and  piopo»iiifr  to  liim,  ahouUl 
he  acquiesce  in  the  an'angement,  either  to  waive  prote:^t  of  (he 
old  note,  or  indoi'se  the  new  note,  which  would  be  sent  to  him  by 
his  principaL  And  the  defendant  at  Sfivannah  acceded  to  the 
ofier  by  indorsing  the  new  note  and  inclo^iing  it  by  mail  to  the 
proper  ofiicer  of  the  Company.  iV/icn  and  w/iere  was  the  note 
delinered  in  legal  contemplation?  To  consummate  a  contract 
there  must  be  mutuality  of  aeaont  to  a  certain  and  definite  propo- 
sition. But  this  may  be  done,  not  only  personally,  where  the  par- 
ties are  present,  but  by  means  of  agents  or  letters,  where  they 
are  at  a  distance  from  each  other.  Aod  in  such  cases  the  rule  is, 
that  if  the  proposition  be  made  in  writing,  and  sent  by  the  Post, 
the  party  making  the  oSer  can  retract  by  a  subsequent  letter, 
reaching  the  other  party  at  any  time  before  an  answer  of  accep- 
tance is  written  and  put  in  tbe  mail.  But  at  toon  a*  *vch  aiuutr 
it  placed  in  the  mail.  Hie  coiUr(ict  it  completely  elated  at  to  bvth 
partiea.  An  acceptance  by  written  communication,  takes  effect 
from  tbe  time  when  the  letter  containing  tbe  acceptance  is  sent, 
and  not  from  tbe  time  when  it  is  recoiTed  by  the  other  paity, — ■ 
Story  on  eo»traeU,  (2d  ed.J  384. 

I  am  aware  that  the  Supreme  Court  i^  Massachusetts,  in  Me- 
OiiUoek  vt.  the  Eagle  Intvrance  Company,  1  Pick.  Rep.  278,  main- 
tained the  doctrine  that  no  acceptance  is  binding  until  knowledge 
of  it  has  reached  tbe  other  pan^.  The  court  of  King's  Bench, 
however,  in  Adamt  vt.  Lindtdl,  1  Bam.  and  Aid.  681,  established 
conclusively  the  other  as  the  English  rule,  and  the  doctrine  i^the 
common  law.  See  alto  6  Wend.  Rep.  103.  12  Con.  Rep.  436. 
1  Story't  Eq.  237,  note  and  catet  there  cited. 

The  COTttract  of  indorsement  then  was  completed,  or  the  "  un- 
ion of  minds"  between  Coben  and  the  Charleaton  Company  ascer- 
tained wad  manifested,  so  soon  as  the  note  vat  mailed  at  Savan- 
nah, upon  die  maxim — teribere  ett  agere—\a  other  words  it  was 
consummated  in  this  State.  The  propoiai  must  always  precede 
tbe  aeceptoMx.  The  medium  of  communication  among  men,  does 
not  allow  of  tbeir  being  strictly  simultaneous.  In  the  case  under 
discoseion,  tbe  ofier  of  tbeCompany  is  to  be  regarded  in  law  as  having 
been  made  at  ibe  last  moment  of  time  preceding  the  acceptance ; 
and  hence  the  acceptance  above  ngniiied  and  offer  are  in  legal 
coBtes^lation  "atone  autani." 
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Even  adopting  the  MasBachuBetts  rule,  stfll  when  Coben's  letter. 
incloMDg  tbe  note,  was  received  at  Chariestmi,  and  die  note  substi- 
tuted for  tbe  old,  it  referred  or  related  back  to  Geor^a,  where  d>e 
indorsement  was  made,  and  tbe  defendant  resided,  and  moat  atill 
be  taken  and  considered  as  a  Georgia  contiBct.  And  this  princi- 
ple is  forcibly  illuetiated  in  SnaitA  vt.  Mingay,  1  Maule  Ip  SeiiDyn, 
87,  where  bills  drswD  in  Ireland  and  forwaided  to  London,  to  be 
there  used,  the  datea,  sums  and  drawees  being  left  blank,  were, 
when  filled  up  and  pat  in  circulation,  decided  to  be  Iruk  contracts. 

In  every  aspect  then,  in  which  we  have  been  able  to  examine 
this  question,  our  conclusion  is,  that  the  application  for  a  rerereal 
of  die  judgment  below  must  be  reflised. 

And  this  being  our  detenninadon,  it  is  unnecessary  to  advert  to 
the  other  point,  made  by  die  counsel  for  the  defendant  in  error ;  and 
that  is,  that  were  tbis  indorsement  a  South  Carolina  contract,  still 
die  act  of  1831  affects  the  remedy  only,  and  not  the  obligalim  of 
the  contract,  and  was  therefore  to  be  regarded  as  the  iBw  of  the 
forum,  where  suit  was  brougfaL  Upon  that  point  we  forbear  to 
express  any  opinion. 

Judgment  affirmed. 


No.  2. — James  Tailor,  pltuntiff  in  error  vi.  The  State  of  Geor- 
oiA,  defendant  in  error. 

[1.]  An  indictmeDl,  cbarging  that  the  defendant  "did  DuliciDiiily  axpraM, 
"print,  jndpabliitl,BDdca>ue,uidpniciiTe  to  beezpraMed.prititadaDdpDb- 
"  liibed,"  a  certain  libel,  appeuing  ■■  an  advertiwmeiit  in  a  nempqier,  (aat 
out  ID  the  indictmeDl  M  Aec  vtrba,)  thougli  agned  if  a  tkirdptrait — ia  mS- 
oieDtly  certuD,  io  allegiiig  tbe  publicatloii,  without  aUeging  that  the  nme 
waa  writteD  fay  luch  third  penon. 

[2.]  An  allegatioa,  that  the  defeadant  pabliahed  a  libel,  "tending  to  blacken 
flu  koneity,  virtue,  integrity  and  ripntation  of  lie  laid  R.  M.  Q.,  and  bUn- 
bf  to  ixfott  him  ta  jmblie  katrtd,  ndictiU  and  eantempl,  in  lolMk  laid  JalH, 
leandalout,  nujieiam  and  de/amatcr)  libel,  tiere  were,  and  an  eontaiiud, 
eertain/aUe,  leandalom,  matieioMi,  dtfamatory  and  libelUnu  matter  of  and 
canetming  t)u  ekaraeter,  kotuitg,  virtue,  integrity  and  reptUaHon  oftlu  tend 
V.JIf.C}."iaamfficiantallegMiaalbat  it  WM"<>/asieoiKWMSf.J[.  M.  O." 
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[3.]  TbequeMioD,  orbowfar  tfaepablicatioii  vat  malitiout,  having  been  prop- 
cri;  fabmitted  to  the  J1U7,  and  thej  haviog  foDad  that  there  wu  malicQ,  a 
new  trial  mill  not  be  gnnted.  Ai  to  how  far  a  publication  may  be  Jiutificd, 
ID  pntection  of  legal  rights — me  opiniun  of  Jadge  Fleming. 

[4.]  A«  I  mattsr  of  pneticB,  the  libel  ahoold  not  be  read  to  the  Jmy.  onti) 
tliB  defendant  hai  cnii»«iaiiiiiied  ibe  witneaa,  proving  iu  publlcaticm. 

Indictment  for  Libel.  Tried  before  Judge  Fleming  in  Chat- 
ham Superior  Coutt,  May  Term,  1847.  Motions  in  arrest  of 
judgment,  and  for  New  Trial,  successively  overruled. 

Tbe  indictment  was  predicated  upon  the  followmg  advertise- 
ment, which  was  published  in  the  "  Saraiutah  DaUy  Republican," 
a  newspaper  published  in  the  city  of  Savannah,  to-wit : 

"  Notice. — Credible  information  being  given  me,  that  R.  M. 
"  Gioodwin  is  about  selling  a  negro,  or  negroes,  under  a  certain 
"  deed  obtained  by  him  from  my  mother,  Mrs.  Julia  Scarborough, 
"  I  hereby  notify  and  warn  all  peraons,  from  purchasing  or  in 
"any  maniier  encumbering  tbe  same,  as  the  said  deed  is  illegal, 
"  from  causes  known  to  Mr,  Goodwin,  from  papers  on  recoid, 
"sad  in  his,  and  my  possession."  "Charlotte  Tavlox." 

"Savaanah,  Dec.  30th.  1846." 

The  indictment  alleged,  that  on  the  30th  day  of  December,  A. 
D.  1846,  the  plaintiff  in  error,  with  force  and  arms,  in  the  county 
of  Chatham,  in  this  State,  did  wickedly  and  maliciously  express, 
print  and  publish,  and  cause  and  procure  to  be  expressed,  print- 
ed and  published,  a  certain  &lse,  scandalous,  malicious  and  de- 
&matoiy  libel,  in  the  form  of  an  advertisement,  in  the  columns 
of  a  newspaper,  published  in  the  city  of  Savannah,  in  die  county 
aforesaid,  known  by  the  name  of  the  "  Savannah  Daily  Republi- 
can," tatdimg  to  blacken  the  honesty,  virtve,  integrity  and  reputation 
of  the  laid  Robert  M.  Goodwin,  and  thereby  to  expose  him  to  pub- 
lie  haired,  ridicvle  and  contempt,  in  which  taid  false,  tcandaloue, 
ntalieiotU  and  defamatory  libel,  there  icere  and  are  cmUained,  cer- 
tain faUe,  Kandaiaiu,  maliciout,  defamatory  and  libeUout  Toatter, 
o^  and  concerning  the  character,  honesty,  virtue,  integrity  and 
reputation  of  the  taid  Robert  M.  Goodtmn."  (Here  the  libel  was 
set  out.)  The  first  count  then  concluded  in  these  words ;  "  to 
"  the  great  damage,  scandal,  and  disgrace  of  the  said  Robert  M. 
"  Goodwin,  and  contrary  to  the  laws  of  said  State,  the  good  order, 
**  peace  and  dignity  thereo£" 
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The  second  count  in  the  indictment  gets  fonh  the  libel  in  sub- 
stance.    The  coUoqium  is  the  same  aa  in  the  first  count 

Upon  the  trial,  Charles  Davis,  a  witness  for  the  prosecution, 
wa«  examined,  and  proved,  that  he  was  one  of  the  editors  of  the 
"  Savannah  Daily  Republican,"  that  the  defendant  put  the  notice  in 
the  advertising  box,  told  witness  so  himself  after  publication,  and 
also  told  witness  that  the  words  "  tAree  iiuertion^'  on  the  paper 
was  in  his  (Taylor's)  hand  writing,  and  paid  witness  ftir  one  in- 
seitioQ,  and  said  it  had  had  the  effect  intended,  and  that  aiore  in- 
sertions would  be  unnecessary.  The  State  here  offered  the  libel 
in  evidence,  to  the  admission  of  which,  the  defendant's  counsel 
objected,  until  the  defence  should  be  permitted  to  cross-examine 
the  witness,  as  to  the  fact  of  publication,  which  the  Court  deci- 
ded could  not  be  done,  until  the  direct  examination  had  closed. — 
The  defendant  &ea  objected  to  tbe  Ubel  being  read,  on  the  ground 
of  a  variance  between  it  and  the  description  of  it  in  the  indict- 
ment, which  objection  was  overruled  and  the  libel  read  to  jury. 
At  the  foot  of  the  manuscript  advertisement  were  the  words,  "  3  in- 
tertiont — £dt<or4o/'ii«^>ii&/tca*,"  in  defendant's  hand  writing.  The 
wibiesB  Davis  farther  proved  diat  the  puhUcation  occurred  in  the 
city  of  Savannah,  and  that  Charlotte  Taylor  was  wife  of  defendant. 

Upon  the  cross  examination  the  witness  testified  that  defendant 
said  the  publication  had  had  its  effect,  that  there  were  certain  pa- 
pers which  would  have  to  be  brought  into  court,  by  which  means 
they  would  come  to  light  Witness  did  not  know,  whether  conversa- 
tion was  after  prosecution  had  been  commenced.  Witness  had 
heard  of  the  prosecution. 

The  testimony  on  the  part  of  the  State  having  closed,  the  de- 
fendant's counsel,  by  way  of  justification,  and  to  prove  the  truth 
of  the  alleged  libel,  and  to  negative  the  charge  of  malice,  aad 
show  that  the  publication  was  with  a  view  to  the  defence  of  the 
legal  rights  of  defendant's  wife,  submitted  the  following  proof: 

Joseph  Scarborough  testified  that  be  was  at  Taylor's  house ; 
had  conveisatiDn  with  Charlotte  Taylor  in  presence  of  defen- 
dant ;  asked  for  furniture,  which  she  refused.  Witness  said  if 
Aimiture  was  not  given,  be,  witness,  and  hia  mother,  Mrs.  Jnlia 
Scarborough,  would  sell  one  of  the  negroes.  Did  not  know  that 
Goodwin  intended  to  sell ;  never  beard  him  say  so.  Witness 
meant  negro  that  Groodwin  held  in  trust ;  he  aAerwards  spoke 
with  Goodwin  about  bis  conversation  with  Mrs.  Taylor., 
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Robert  M.  Goodwin,  the  prosecutor,  testified  that  a  Dflgro  woman, 
Peggy,  had  been  deeded  to  him  in  tnut,  and  exhibited  Ae  deed  of 
trust,  which  was  read  in  evidflnce.  This  deed  was  from  Mrs. 
Julia  Scarborou^,  to  Goodwin,  and  coBTsyed  the  negro  Peggy, 
with  dirers  others,  to  Goodwin,  in  trust,  for  the  donor  during  her 
bja,  subject  to  her  debts  thea  owing,  she  to  receive  the  income  and 
profits  arising  from  the  labor  of  said  Btaves,  and  to  control-  them, 
except  so  &r  as  regards  sale,  deviae,  or  disposition,  repugnant  to 
the  proTisions  of  the  deed,  and  afier  her  death,  to  be  divided  hy 
sale  or  otherwise,  into  five  equal  parte,  one  porticm  or  part  to  be 
delivered  to  the  then  living  child  or  children  of  Charlotte  Taylor, 
not  to  be  subject  to  the  control  of  Charlotte  Taylor  or  her  hus- 
band, the  defendant,  &:c.  The  witness  Goodwin  further  testified, 
that  the 'negroes  in  the  deed  of  trust  mentioned,  belonged  to  Mrs. 
Scarborough,  as  he  understood.  The  deed  was  made  at  her  re- 
quest. Witness  was  not  present,  when  the  deed  was  made.^ 
Witness  believed  she  had  a  right  to  convey,  and  whenever  seen  by 
witness,  she  waa  in  condition  to  convey.  He  did  not  threaten  to 
sell  in  1846. 

Mrs.  Julia  Scarborough  sworn,  testified  that  the  negroes  named 
were  her  property,  being  descendants  of  a  negro,  given  her  when 
a  few  years  old,  on  the  occasion  of  her  h^tism ;  that  she  re- 
quested Goodwin  to  act ;  that  she  did  not  know  the  contents  of 
the  deed ;  that  she  thought  it  was  a  power  of  Attorney ;  and  had 
confidence  in  Goodwin. 

She' understood  that  Goodwin  could  not  sell  unless  for  her 
benefit 

On  the  part  of  the  State  it  was  then  proven  that  the  deed  of 
trust  was  read  to  Mrs.  Scarborou^  In  the  opinion  of  the  wit- 
ness she  was  competent  to  convey.  Her  attention  was  directed 
to  the  trusts  of  the  deed. 

The  jury  rendered  a  verdict  of  guilty.  The  Counsel  for  the 
defendant  moved  in  arrest  of  the  judgment,  and  also  for  a  new 
triaL 

In  arrest  of  Judgment  r— 

Ist.  Because  the  alleged  ttbel  Is  not  introduced  er  set  forth  in 
said  indictment,  with  sufficient  certainty,  as  a  libel  expreased,  writ- 
ten,  printed  or  published,  by  the  defendant. 
vbL.  iV.  3 
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Sd.  BecoBM,  it  is  not  in  uid  indictment  mfficiently  or  ceittunly 
mlle^d,  that  Mid  lUeged  libel  wu  expreued,  .written,  printed, 
or  pubfished,   of  oxtA  oonceniin^  the  prosecutor,    Robert    M. 
Goodwin. 

3d.  Bec«ue  said  indictment  is  genenlly  too  in&rmBl,  nn- 
eettftin,  and  insofficient,  for  the  pnrpoae  of  a  conviction,  or  a 
judgment  upon  such  a  oonviction. 

Andferaaew  Triil: 

1st.  Because,  after  die  evidence  of  Charles  Davis,  a  witness 
for  the  prosecution,  had  closed,  his  Honor  refused  to  permit  the 
defendant  to  cross-examine  said  witness,  to  the  fact  of  publicarion, 
or  any  other  fact,  until  the  alleged  libel  had  been  hy  the  prose- 
cadon,  read  to  die  Juiy. 

3d  Because  the  verdict  of  the  Jury  is  contrary  to  law  and 
evidence. 

On  whidi  motions  in  arrest  of  judgment  and  for  a  new  Trial, 
the  preeidiog  Judge  in  the  Court  below  delivered  the  following 
(pinion: 

Tbk  State  1  IndielmMt,  Liiel, 

M.  V 

Jajub  Tatlob.        3  Verdiett  GuUtg. 

Hotian  in  arrest  of  judgment,  and  also  for  a  new  trial. 

The  first  ground  of  the  above  motion  in  arrest  of  judgment  is 
in  the  fidlowing  words :  "  Because,  the  indictment  is  &tidly  dafec- 
"tive,  and  no  legal  judgment  can  be  given  on  said  convictioa ;  in 
"  that  the  alleged  libel  in  said  indictment  mentioned,  is  not  in- 
"  troduced  or  set  fbith  in  said  indidsient,  with  sufficient  certainty, 
"  as  a  libel  expressed,  written,  printed  and  published  hy  the  de- 
*'  fondant." 

[1.]  The  i&dictment  charges,  that  on  a  certain  day,  the  defend- 
aat  did  wickedly  aad  maliciously  express,  print  and  publish,  and 
cause  and  procure  to  be  expressed,  printed,  and  published,  a  cer- 
tun  libel  which  is  set  out  in  full,  and  which  is  an  exact  copy  of  die 
libel  ofiered  in  evidence.  This  &ct  relieves  the  indictment  from 
the  case  of  Cartieright  v*.  Wright,  (7  K.  C.  L.  R.  210).  Is  that 
c*ae  tbelibd  offered  in  evidence,  di&red  from  the  libel  described 
in  the  daekiMion,  and  the.  variance  was  held  to  be  &lal,  because 
•^-  "iieaning  of  the  libel  ofiared  in  evidetlce  mueiially  diOerwl 
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from  ^iftt  Ht  ont  in  the  dadaretUm.  Such  ia  not  the  &ct  bera 
the  libel  ofiered  in  eridence  ifl  an  exact  0097  of  that  set  out  in  di« 
indictment,  and  theiefi>re  cannot  differ  from  it.  The  csaeo£BtU 
e».  Byrne,  I  think  may  be  dispoaed  of  in  the  same  way,  (13  Stut, 
564).  The  declaiation  in  diat  caae  contained  Bx  count! :  In  dw 
£iK  ibnr  connta,  the  defendant  waa  charged  with  having;  piin^ 
«d  and  published  the  libel  on  the  plaintiff)  "at  oad  pHtportimg  to 
hei»aleUtTvriUeitfromA.to  R.  OO."  Now  what  was  the  Ubel 
or  publication  offered  in  eridenoe  to  suatain  these  counts  T  "fthmi 
the  objection  waafirat  made,  that  theae  four  counts  could  not  be 
aopported,  becaoae  they  charged  the  publicBtion  of  the  libel- 
Imb  matter  aa  purporting  to  be  contained  in  a  letter  &om  A.  to 
R.  CC. :  Lord  Ellenborougfa  aeema  to  have  doubted,  but  we  af- 
terward find  him  aaying-^' I  hare  now  no  difficulty  in  stating;  that 
upon  anattendTereTiewoftfaefmblication,  the  libellous  matter  is 
not  Btated  as  part  ofdte  letter  of  R-OC;  bntaspartofthe^teech 
of  the  Iridi  attorney  general  in  commenting  upon  it."  The  man- 
ner, therefore,  in  whidi  the  Ubel  is  alleged  in  the  first  fotir  counts, 
aapartof  the)etter,wfH>CatrMeiieKr^eioMo/'if.  The  declaiatian 
in  those  four  counts  described  the  libel,  as  part  of  the  letter  from 
A.  to  R.  (yC—^be  libel  offered  in  evidence  was  part  of  die  q>eeA 
of  the  Iridi  Anomey  General.  There  clearly  was  a  misdescriptioa 
of  the  Ubel.  No  such  misdescriptioD  exiata  in  tiie  case  before  me. 
The  two  last  counts  charged  tbe  defendant  with  having  stated  gen- 
erally, that  the  plaintiff  bad  been  for  tome  time  past  confined  in 
En^aad,  on  a  charge  of  high  treason.  The  proof  differed  fiooa 
this  aU^atioB  in  two  respects:  Ist.  The  proof  was,  not  that  the 
defendant  bad  aaid  so,  but  of  an  asaertion  by  him,  that  the  Attorney 
Oeneraloflrelandhadsaidso.  2d.  The  libel  described  and  set 
forth  in  die  declaratian  was,  that  the  plaintiff  bad  been  confined 
ferh^  treason,Bome  time  immediately  preceding  the  date  of  pub- 
Ucation,  towit:  Ifitfa  Hay,  1610;  the  lUtel  offered  in  evidence, 
waa  that  tbe  plaintiff  bad  been  confined  for  high  treason  some 
time  previoua  to  the  speech  of  the  attorney  general,  (viz.)  previ- 
ous to  the  19th  of  February,  1799.  In  leferenoe,  then,  to  these 
two  last  counts,  the  same  difficulty  existed — tbe  Ubel  described, 
was  not  the  Ubel  offered  in  evidence.  Otok,  J.,  says,  the  libellous 
matter  diarged,  ia  referred  in  die  publication  to  the  speech  of  db* 
Irish  Attorney  General,  and  tfaevefbre*is  not  truly  deacribed  in 
■oyofttieoouiMoftJiedeclatBtton.    Bat  in  tbe  case  before  aw. 
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the  libel  deKiibed,  and  the  libel  offered  in  evidence,  are  identical- 
ly the  same ;  it  is  truly  describeil.  Nor  is  there  any  want  of  cer- 
tainty, in  charging  the  publication  of  it  on  the  defendant.  The 
indictmentexpresslychBTgeBithat  the  said  James  Taylor  did  wick- 
edly and  malidooBly  exprena,  print,  and. publish,  and  caused,  and 
procured.  See.  Does  the  fact  dial  the  libel  is  signed  by  Charlotte 
Taylor,  at  all  conflict  with  the  charge  in  the  indictment,  that  the  de- 
fendant expressed,  printed'and  published  it.  It  is  not  charged  that 
he  wrote  or  rigned  it,  but  that  he  expressed,  printed  and  publish- 
ed it.  There  is  no  uncertainty  as  to  what  is  charged  to  have  been 
published;  nounceituntyasto  the  person,  who  is  charged  with 
&e  pubUcation.  If  there  is  suScieut  certainty,  as  to  die  libel,  and 
the  libeller,  there  is,  it  seems  to  me,  sufficient  certainty  upon  which 
a  legal  judgment  in  the  case  may  be  rendered. 

[S.]  The  second  ground  is :  Because  it  is  not  in  said  indictment 
sufficiently  and  certainly  alleged  that  sdid  alleged  libel  was  ex- 
pressed, written,  printed  and  published,  "  of  and  concerning"  the 
prosecutor,  R.  M.  Gioodwin.  The  question  which  arises  on  this 
ground  of  the  motion,  is  not  that  it  should  aottciently  appear  on 
the  face  of  the  indictment,  that  the  hbel  waspublished  of  and  con- 
ceming  Robert  M.  Qoodwio;  but  whether  in  point  of  fact  it  does 
appear.  In  order  to  dus,  it  is  conceded,  that  it  should  be  averred 
that  the  Hbel  was  of  and  ameemmg  him,  or  some  words  equivalent. 
Without  this  or  some  equivalent  avennent,  there  is  nothing  to 
which  the  inuendoes  can  be  referred.  The  office  of-  an  innendo 
is  to  explain  something  going  before.  The  expression,  (meaning 
the  said  Robert  M.  Croodwin,)  will  not  supply  the  want  of  diis  in- 
troductory avennent.  '  Does  this  indictment  contain  the  necessa- 
ry averment,  to  which  the  inuend6,  "  meaning  the  said  Robert  M. 
Goodwin,"  caji  be  referred  in  explanation  1  On  looking  to  the  in- 
dictment, we  find  the  averment,  that  the  defendant  published  a  libel 
tendingtoblackenthe  honesty,  virtue,  integrity,  and  reputation 
of  the  sud  Robert  M.  Goodwin,  in  which  said  libel,  there  were 
and  are  certain  lalse,  scandalous,  mahcious,  defamatory,  and  libel- 
lous matters,  "of  and  eoMetmimg^'  the  character,  honesty,  virtue, 
integrityv  and  reputation  of  the  said  Robert  M.  Goodwin.  '  May 
not  the  inuendo, "  meaning  the  said  Robert  M.  Goodwin,"  be  t«- 
ierred  to.  this  introductory  averment,  that  the  libel  contained  mat- 
ters of  and  concerning  the  character  of  the  said  Robert  M.  Grood- 

'-t1    If  tbs  avennent  bad  been  of  and  coQceming  the  said  Rob- 
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ert  M.  Goodwin,  the  argument  would  not  have  been  had.  Is  not 
the  expreasion  used,  of  equivalent  iinporti  Can  you  libel  a 
man's  character  without  libelling  the  man  himselfl  Can  you  speak 
of  sod  concerning  a  man's  character,  and  yet  say  nothing  of  and 
concerning  the  man  iiimselfl  Tbe  distinction  attempted  in  the 
argument,  I  confess,  is  too  subtle  for  my  comprehension.  A  man's 
character,  it  seems  to  me,  is  the  best  part  of  him,  and  when  you 
speak  of  bis  character  you  necessarily  speaJc  of  him.  What  would 
you  think  of  a  defendant,  wbo  woiiM  put  his  defence  upon  the 
ground,  that  he  had  libelled  the  prosecutor's  character,  but  not 
the  prosecutor  himself^  And  yet  this  defence  might  well  be,  if  the 
distinction  now  contended  for  is  just.  It  is  then  my  opinion  that 
the  introductory  averment  in  this  indictment,  that  the  libel  con- 
tains libellous  matter  of  and  concerning  the  character,  &c.,  of  Rob- 
ert M.  Goodwin,  is  an  averment  to  which  the  inuendoes  may  be 
referred.  These  inuendoes,  tlierefore,  do  not  add  new  matter, 
butproperly  discharge  the  office  of  the  inuendo,  in  explaining 
something  that  has  gone  before.  I  have  not  particularly  criticised 
tbe  authorities  to  which  I  have  been  referred,  altbongfa  I  have 
read  them  carefully,  because  the  legal  propoeition  of  tbe  defend- 
ant's counsel  is  admitted  to  be  law,  and  in  all  the  cases  in  which  the 
indictment  was  adjudged  to  be  insufficient,  tbe  indictment  bad 
neither  the  words  "  of  and  concerning,"  nor  any  words  of  like  im- 
port. Snch  is  not  the  &ct  in  the  indictment  before  me.  The  mo* 
don  in  arrest  of  judgment  is  therefore  refused. 

The  first  ground  of  the  morion  for  a  new  trial  is  in  these 
words :  "  Because  after  the  evidence  of  Charles  Davis,  a  witness 
for  the  prosecurion,  had  closed,  his  honor  reJused  to  permit  the 
defendant  to  cross-examine  the  said  witness,  as  to  die  fact  of  pub- 
lication, or  any  other  fact."  The  foct  as  it  occurred,  is  not  cor- 
rectly set  forth,  in  this  ground  of  the  motion.  The  direct  exam- 
ination of  Charles  Davis  kad  ttot  doted,  when  counsel  insisted 
upon  bii  right  of  cross-examination,  and  my  decision  was,  that 
the  cross-exam inatton  could  not  comrtience,  until  the  direct  ex- 
amination had  closed.  The  libel,  on  being  shown  to  the  witness, 
was  identiliBd  by  him,  as  the  libel  which  the  defendant  had  put 
into  the  advertising-box,  and  on  which  the  defendant  had  written 
"  3  inMrtiont,"  "  Editor*  of  Repuhliean."  The  witness  recrived 
the  information  from  Taylor  himself,  afler  tbe  publication  in  the 
paper.    He  aloo  taadfied  that  Taykfr,  the  defendant,  paid  fbr  one 
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m,  snil  said  that  the  publicstion  had  had  the  effect  intended, 
and  that  more  itueitiotis  -were  tumeceseary.  The  paper  was  dten 
ofiered  in  evidence,  and  ol^ected  to,  on  account  of  ducrepancj : 
the  objection  was  OTemiled  and  tiie  paper  read  to  the  juij.  I 
am  unable  to  see  any  Qiing  in  the  aoove  fects  which  entitles  the 
defendant  to  a  new  trial ;  nor  am  I  able  to  see  anything  as  stated 
in  the  grounds  o£  the  motion,  which  entitles  the  defendant  to  a  new 
trial.  For  according  to  my  view,  after  the  Ubel  bad  been  identi- 
fied, and  die  defendant  connected  with  it,  by  proof  Hut  he  had  put 
it  in  the  advetlJBing-box,  and  had  written  the  direction  to  the 
Editors  to  insert  it  three  times,  and  had  after  the  publication,  sta- 
ted farther  that  one  insertion  having  had  the  efiisct  inteoded,  more 
inseittons  were  unnecessary,  and  actually  paid  for  the  one  inser- 
tion, that  the  prosecution  had  a  r^t  to  have  die  hbel  read  to  ifae 
jury.  No  cross-examination,  at  to  the  _faet  of  ptAUeatitntt  or  amy 
other  faa,  could  make  it  proper  to  withhold  the  libel  &om  the 
jury.  The  ttxX  of  publication  is  a  matter  for  the  detennination 
of  the  jury,  and  any  circumstances,  which  might  explain  the  de- 
fendant's connection  with  the  libel,  so  as  to  release  him  from  guih, 
were  circumstances  of  which  the  jtiry  should  judge,  and  could 
not  fnniish  any  legal  gronnd  of  withholding  the  libel  from  the 
jury.  For  the  purposes  of  the  defence,  the  cross-examination  as 
to  the  fact  of  publication  and  as  to  other  facts,  is  as  good  after  the 
Ubel  has  been  read  to  the  jury,  as  it  could  be  before  it  is  thus 
read,  unless  indeed  it  be  the  idea  of  counsel,  and  such  from  his 
aigument  I  presume  is  his  idea — that  it  is  the  duty  of  the  judge, 
when  the  libel  is  offered  in  evidence,  to  determine  first,  if  the  de- 
fendant has  published  the  libel ;  and  second,  if  he  has  published  it, 
■whether  he  published  it  under  circumstances  which  relieve  him 
rfrom  guilt  In  other  words,  on  the  trial  of  an  indictment  for  libel. 
'Whenever  the  libel  is  offered  in  evidence,  it  is  the  duty  of  the  judge 
to  declare  bis  opinion  of  the  guilt  or  innocence  of  the  defendant, 
by  the  admission  or  rejection  of  the  testimony.  As  judge  I  have 
not  BO  understood  my  duty.  The  second  ground  of  the  motion 
for  anew  trial  is,  "because  thoTerdict  of  ^e  jury  is  contrary  to 
law  and  evidence."  From  the  argument  of  counsel  I  learn  that 
the  veidict  is  contrary  to  law,  because  the  court  admitted  illegal 
-tesdmony,  and  I  further  learn,  that  the  illegal  testimony  referred 
.to,  is  the  a&mission  of  the  libel.  It  is  argued  that  die  libel  ought 
nnr  toiiasBibwn  admitted,  because  hii  not  set  feith  is  the  indict- 
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ment.  TUs  is  precisely  the  question,  I  have  already  detennined, 
while  considering  tbe  motion  in  arrest  of  judgment.  The  doc- 
trine in  the  case  of  Bdl  m.  Bynte,  and  other  cases  to  which  I  have 
been  referred,  is  not  disputed,  viz :  that  the  Ubel  offered  in  evi- 
dence, must  correspond  with  the  libel  set  out  in  the  declaration 
or  indicttneaL  And  the  only  question  is,  whether  the  libel  now 
offered  in  evidence,  corresponds  with  the  libel  set  out  in  the  indict- 
ment.  Tbe  at^ument  of  counsel  is  that  it  does  not,  because  d>e 
libel  offered  in  evidence,  being  signed  by  Charlotte  Taylor,  is  proof 
of  an  assertion  or  publication  by  the  defendant,  that  Charlotte 
Taylor  bad  said  ihese  diings  of  the  prosecator,  whereas  the  in- 
dictment charges  the  defendant,  with  saying  or  publishing  these 
things  himself.  I  ihink  that  I  have  stated  the  argument  in  its  fuU 
force,  and  I  will  assume  tbe  argument  to  be  true,  that  the  signa- 
ture of  Charlotte  Taylor  to  die  hbel  offered  in  evidence,  is  proof 
that  the  publication  of  James  Taylor  is,  that  Charlotte  Taylor 
hod  said  so.  Now  apply  tbe  same  reasoning  to  the  indictment. 
If  tbeaignatuFe  of  Charlotte  Taylor  to  the  hbel,  is  proot  that  the 
libel  of  James  Taylor  is,  that  Charlotte  Taylor  had  said  so,  then 
the  signature  of  Charlotte  Taylor  set  out  in  the  indictment,  is  an 
averment,  that  the  libel  of  James  Taylor  is  that  Charlotte  Taylor 
said  BO.  Whatever  effect  the  signature  of  Charlotte  Taylor  baa 
out  of  the  indictment,  it  must  have  the  same  effect  in  the  indict- 
ment. The  English  language  cannot  express  more  emphatically, 
that  this  libel  purported  to  be  signed  by  Charlotte  Taylor,  than  is 
in  ihefae  wimiU  of  tbe  libel  with  Charlotte  Taylor's  signature.— 
If  tbe  signature  of  Charlotte  Taylor  to  tbe  libel  proves  what 
counsel  says  it  does  prove,  then  the  ngnature  of  Charlotte  Taylor 
to  tbe  libel  set  out  in  the  indictment,  proves  the  avennent,  or  n^her 
is  Uself  an  averment,  in  tbe  indictment,  such  as  counsel  says  is 
necessary.  But  all  this  argument  is  unnecessary.  The  question 
is  whether  the  Ubel  offered  in  evidence  corresponds  with  the  libel 
set  out  in  the  indictment  We  lay  tbe  one  by  the  other,  and  com- 
pare diem,  and  we  find  that  each  is  a  Jac  timile  of  tbe  other. — 
Do  they  not  correspond  1  Let  common  sense  answer.  Upon 
what  princ^le  could  I  rule  out  this  testiiiiony  7  The  argument 
at  the  trial,  and  on  this  modon  is,  rule  it  out  on  the  ground  of  dis- 
crepancy. I  can  only  say,  if  there  is  any  discrepancy  I  have  been> 
and  am  now  too  stupid  to  see  it 

[3.J  The  latter  braoch  of  this  ground  of  the  motion  is  that  the 
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verxUct  is  contrary  to  evidence,  and  .the  argnmetK  is  that  it  is  cod- 
trary  to  evidence,  because  no  malice  was  proven  at  the  trial ;  and 
that  no  nalicfi  waa  proven,  because  the  advertiseinent  was  for 
protecting  the  1e^  rights  of  defendant's  wife,  a  matter  in  which 
he  was  interested.  I  have  been  referred  to  Ddany  vi.  Jonet,  (^ 
Etp.  191,)  sx\.A.Hargrove  tt.  Le  Brtttm,  (4  Bmtt.  2422.)  Author- 
ity on  this  subject  is  unnecesaaiy.  But  the  question  here  ia,  if  the 
advertisement  did  not  unnecessarily  leflect  upon  the  character  of 
die  prosecutor!  Youmay  advertise,  and  the  adveilisement  may 
convey  an  imputation,  injurious  to  another's  characteT,and  yet  you 
'may  be  innocent  of  the  crime  of  libel,  but  that  imputation  most 
l^e  necessary  to  effect  the  bona  Jide  purpose  of  tbe  pnbUcatton. 
The  moment  you  transgress  the  limits,  necessary  for  effecting  the 
legal  and  btmtt  ^de  object  of  your  advertisement,  you  are  guiky, 
unless  you  can  prove  the  truth  of-  your  publication.  Now  was  it 
necessary,  in  order  to  protect  the  legal  rights  of  Mrs.  Taylor,  that 
the  advertisement  should  charge  upon  the  prosecutor,,  that  "  he 
had  obtained  irom  Mrs.  Scarborough  a  deed,  which  ie  Imtw  to  be 
illegal,  and  under  colour  of  which  he  was  about  to  sell  certain 
property?"  Fromihetestimonyof  Mr.  Davis,  it  would  seem,  that 
thA  very  obj6ct  of  the  publicaUon  was,  to  provoke  a  prosecutioa, 
for  the  purpose  of  bringing  to  light  certain  papers.  .  Was  this 
necessary  for  the  protection  of  any  legal  rigbta.  If  not,  was  there 
any  testimony  to  prove  that  ibe  prosecutor  obtained  from  Mrs. 
Scarboroilgh,  a  deed,  which  he  knew  to  be  illegal  f     The  true  an- 

'  swer  to  this  ground  of  the  motion,  however,  is  this,  that  it  has 
reference  to  questions. belonging  exclusively  to  the  jury.  I  did 
not  decide  them  at  the  trial,  nor  am  I  disposed  to  decide  them 
now.  I  charged  tbe  jury,  at  tbe  trial,  that  malice  wasessential — 
that  malice  consisted  in  tbe  intention  of  tbe  party  to  do  tbe 
particular'  mischief,  that  the  legal '  presumption  was,  that  the 
paxVj  intended  that  which  he  did  do;  but  that  explanatory 
circumatangea  might  rebut  the  presumption;  tb^  it  woald  be 
a  good  defence,  for  example,  to  show  that  tbe  libel  waa  pnb- 

'  lisbed  bona  fiit,  with  the  view  of  protecting  tbe  legal  rights 
of  Mrs.  Taylor,  provided-  (Ae  limitt  necessary  for  protecting  those 
rights,  had  not  been  exceeded ;  that  a  lawful  occasion  could  not  be 
used  by  any  one,  for  the  purpose  of  venting  his  malice ;  that  if  he 
did,  be  was  bound  to  prove  that  his  assertions  were  tme.  Upc» 
theae  ptimta  the  jury  have  passed,  and  they  have  found  against  the 
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defendant     With  that  finding  I  cannot  interfere.     The  motioti  for 
ft  new  trial  is  refiued.  W.  B.  FLeunte,  J.  E.  D.  6a. 

To  which  decision  the  Defendant  excepted,  and  has  assigned  the 


£.  J.  HAaoBN— fi>r  PlBindff  in  error. 

SoL  Geni  Gadldxn  and  H.  H.  McAllibtkk,  fi>r  Defendant 
in  Error. 

By  tkit  Court — ^Warner,  J.  delirering  the  opinion. 

Thia  case  comes  before  us  on  a  hill  of  ezceptiona  to  the  decision 
of  the  court  below,  refusing  to  sustain  the  defendant's  motion  in 
arrest  of  Jndgment,  and  to  grant  him  a  new  trial.  Wehavecate- 
fuU^exasiinedthe  written  opinion  of  the  presiding  Judge  in  the 
Circuit  Court,  contwned  in  the  record,  overruling  the  defendant's 
motion  on  both  the  grounds  taken. 

[i,]  While  we  are  of  the  opituon  It  would  have  been  more  reg- 
ular, as  a  matter  of  praetiee,  to  have  permitted  the  defendant's 
counsel  to  have  cross-examined  tbe  witness  introduced  to  prove 
the  pubUcarion  of  the  libel,  before  gning  in  evidence  the  libel  to 
the  jury;  yet  we  do  not  think  the  defendant  was  deprived  of  any 
legal  right,  because  tbe  Court  permitted  the  paper  to  be  read  to 
the  jury,  before  the  defendant's  counsel  had  crosB^xamined  the 
wibieas.  The  &ct  of  publication,  was  a  question  for  llie  jury  to 
decide,  and  tbe  defendant  waa  not  prevented  by  the  Court  from 
folly  cross-examining  the  witness  concerning  ihat  feet. 

Tbe  motion  for  a  new  trial,  and  in  arrest  of  judgment,  was  in 
our  c^inion  properly  overruled  by  the  Court  below,  for  die  very 
satisfectory  reasons  contained  in  the  written  decinon  of  the  pre^ 
siding  Judge,  transmitted  with  the  record  before  us.  Let  the 
judgment  of  the  Court  below  b&  affimied. 


by  Google 


t6       SUPREME  COURT  OF  GEORGIA. 

Mayor  Kid  AUenoeii  of  ^mnwii,  &e.  vi.  The  State  of  G«aifia,  £«. 

No.  3.— The  Mator  and  Aldxbhkn  of  the  City  of  Sarumah,  &c. 
and  Hm  Cokhissionebb  op  Pilot aoe  for  the  bar  of  Tybee  and 
the  Rher  Savannah,  plaintifiB  in  em>r,  «f.  The  Statb,  ex  rela- 
tione Thomas  Green  et  al.  Defendants. 

[1.]  The  Ctmititation  of  Gaorgk,  IK  Art.  and  17th  Sec,  daclu««,  that  no  BQI 
or  Oidiliaiica  ihall  puB,  oontaiDing  aoy  matter,  diffnrant  from  what  i»  napreawJ 
in  the  litle  tha«af.  Htld,  that  under  Ilui  claDae,  lo  much  of  the  Stalute  ontf, 
m  ocmtaina  matter  diBareat  fran  ivlmt  a  exprcaed  in  the  tilla  therec^  will 

[3.]  It  ia  eompstent  for  a  Stats  Go*eniineat,  to  aathoriie  Ae  oonatmetioD  of 
wharvMcmnaTigableitreanu,  withinitiTerTitmiallimiti,  even  beliiw  1cm  water 
maik ;  and  the  eierciae  of  ibi*  power  will  not  be  deemed  ODConititiitioDal, 
V-raT"  <rf  it!  repugnaocj  to  the  power  of  Congren  to  regulate  commerce — 
Bochpawernot  baring  been  exereiied,  n  a>  to  aSeet  the  qneatioo  befon  the 
Coatt. 

[3.]  ToJQrtifirthe  Coort  ia  relnnag  thn  writ  of  ifcitdaanM,  on  the  gromd  that 
tbeparvr^jftl^mBbadileptoiihiirigbtf — thetecttjmnitbegroM    thedtJ^ 


[4-1  At  common  law,  the  writ  of  Mandamuw  ii  not  a  writ  of  JtifU,  but  ia 
within  the  diacrelion  of  the  Ooort.  Whether  it  be  lo  in  thU  State,  Quere  1  tt 
willi>eTer,boweTer,  berefoMd,  wben.tbengbt  ti  indisputable  and  eapeciaDy 


[S.]  The  Act  cf  the  Legialatoreof  1B41,  nqDiimgtbeMaTor  andAIdennanof 
the  City  of  Saraimah,  the  Cominiwoiian  of  PilotagB  for  the  bar  of  Tjbee  and 
Bivar  Sarannah,  and  the  proprielon  and  ownen  of  wharrc*  and  laodi  on  the 
ihore  of  Hatebinfon'i  Iiland,  to  appoint  CommimoDen  to  deteroune  the  proper 
line  of  whatf-beada  along  the  ibore  of  nid  laland,  ia  mattdatorj  in  in  Inn- 
gaafft,.moi  tM  pvrmi44iv>  nterelj ;  and  the  ■erricetlMi^n  enjoined,  iiot  being 
foreign  to  the  official  datiM  of  the  appointee*,  iti  performaoce  ii  obligatoij  on 
diem ;  and  it  ia  no  wScient  eicoie  for  their  refoaal,  that  in  Iheir  own  o[noian 
or  that  of  otben,  it  wilt  iqjnre  the  navigation  of  the  River  Savannah,  the  com' 
nerceof  tkeCity  and  the  public  generally. 

Application  for  a  MandatDUS  before  Judge  Fleming,  in  Chat- 
ham county,  Jaly,  1847. 

By  an  Act  of  the  Legislature  rf  Georgia  in  1841, — "  to  make 
permanent  tie  water-line.  Jar  oertaiineharvu,  on  the  thore  <if  RiiteK- 
ioMnit  I^nd  m  tie  Savamtah  River,  apposite  the  City  of  Savan- 
nah; attd  for  appointiiig  Commiitionert  to  carry  the  tame  imtv 
^eet,"  a  commiwion  was  established,  "to  consist  oi  few  peraons 
to  be  chosen  and  appoisted  by  the  Mayor  and  Aldermen  of  the 
Ctty  a  BvAonao }  inftt  M  be.  wlficiBu  tty  tte  CosmuMiiottBM  of 
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Hftyorm]  Aldennen  oTBaTaiuitb,  &e.  n.  Tbe  Stauof  Goorgia,  Aa. 
Pilotage,  for  tbe  bar  of  Tybee  and  River  Savannah ;  and  tix  by 
the  proprieton  and  ownen  of  wharves  and  lands  on  the  shora  of 
Hutchinson's  Island,"  The  parties  authorized  to  select  commis- 
KaaeTB,wei:e"rtquirtdJ'orfAiiiitktope7firmtaidd*tyt"  and  the 
Commissionera,  so  appointed,  after  giving  notice,  "thaU  on  the 
day  M  tung*ed  and  ^fixed.pncetd  to  perform  the  dutiet  and  t^ee 
herrin  required  hy  tM*  Act,"  And  hj  a  subsequent  secticw,  the 
commissioners  were  requiisd  to  lay  off  said  line,  according  to  a 
Use  designated  on  a  map,  referred  to  by  the  Act  (The  provi- 
sinns  of  this  Act  are  minutely  set  out  in  the  opinion  of  the 
Court.) 

On  the  first  day  of  July  1845,  an  information,  the  State  ex  re- 
latione Thomas  tireen  and  others,  proprietors  and  owners  of 
'lands,  &C.,  on  Hntchinson's  Island,  was  filed,  praying  of  the 
Judge  of  the  Superior  Court  of  Chatham  county,  a  Mandamus, 
to  compel  the  Mayor  and  Aldennen  of  the  City  of  Savannah,  and 
tbe  CommissionerB  of  Pilotage,  &c.,  to  execute  the  truat  confMxed 
by  said  Act,  by  appoindng  CommisraoDerB.  An  order  was  grant- 
ed, requiring  them  to  shew  cause  on  the  ninth  day  of  July  164fi, 
why  the  Mandamus  should  not  be  granted;  on  which  day,  after 
hearing  their  return,  and  atgument,  Hon.  C.  S.  Henry,  then  presi- 
ding, granted  an  alternative  Mandamus,  returnable  to  the  January 
Term  of  the  Superior  Court  of  said  county,  1B46. 

At  the  January  Term,  1846,  the  defendants  (plaindfis  in  error) 
filed  their  return  to  the  alternative  Mandamus,  under  oath,  and 
for  cause  why  the  same  -should  not  be  made  absolute,  showed : 

Ist  That  they  have  not  in  any  manner  accepted  the  power,agen- 
cy  or  trust,  which  is  conferred  upon  them,  or  attempted  to  be  con- 
ferred upon  them,  by  tbe  Act  of  the  Legislature,  passed  10th  Dec 
1841,  and  cannot,  as  they  are  advised,  legally  be  compelled  to  ac* 
cept  the  same. 

2d.  That  the  said  Act  is  merely  permissive,  and  not  compulsory ; 
that  there  is  nothing  in  tbe  language,  or  terms  of  said  Act,  which 
m  mandatory,  or  which  reqairea  them  to  accept  or  perfbrm  tbe 
duty  therein  required,  contrary  to  their  will  and  consent. 

3d.  That  the  duty  required  of  them,  to  be  per&rmed,  doth  not 
leg&lly  appertain  to  their  office  or  duty,  as  the  Mayor  and  Alder* 
ncn  of  tbe  City  of  Savannah  and  the  Hamlets  thereof,  and  if 
dkeharged,  it  would,  as  they  aie  advised  and  believe,  be  of  irra- 
panUt  nntchief  and  injury,  to  tbe  navigation  of  tiie  Rivar  Sa- 
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Mqrorand  Alderman  of  S&v*nu«b,  Ac.  w.  Tba  siuatrf'Gaorgm,  &«. 
Tannah,  and  conunerce  thereof,  and  the  pubBc  generally,  who  are 
intereated  Aerein. 

4th.  That  the  uid  writ  ought  sot  to  be  made  abaohtte  agaisBt 
them,  because  the  saul  relstors  hare  been  guilty  of  groaa  laches, 
in  sleeping  upon  their  rights,  if  ever  any  they  had,  since  the  pass- 
ing of  sud  Act,  and  up  to  the  iaauing  of  said  writ,  and  are  theiv- 
fine  not  entitled  to  any  aid  from  this  Court,  in  enforcing  their 
rights,  if  any  they  have. 

6th.  Because  in  a  doubtful  case  of  rij^t,  as  they  are  sdrised,  a 
Court  ot  Law  will  neyei  interfere  by  its  writ  of  Mandamus. 

An  issue  of  &ct  was  formed,  upon  that  portion  of  the  3d 
groand,  relative  to  the  injury  that  would  accrue  to  the  narigadon 
of  Savann^  River,  and  tho  commerce  thereof,  and  the  public 
generally;  and  at  the  January  Term  1847,a  verdict  was  rendered 
by  a  special  jury,  in  favor  of  the  Hespondents. 

There  was  evidence  in  the  Bill  of  Exoeptions  to  show,  that  the 
reason  of  the  delay  on  the  part  of  the  Relaton,  was  the  loss  of  the 
map  referred  to  in  the  Act.  Afterwards,  on  the  SOth  July,  1647, 
His  Honor,  Judge  Fleming,  after  hearing  aiguraent  on  the  ques- 
titms  of  law,  made  by  the  return  of  the  Respondents,  delivered  a 
written  opinion,  by  which,  after  carefiilly  examining  the  p<rata 
urged  by  the  Bespondents,  he  ordered  the  Mandamus  to  be  made 
Absolute. 

To  which  decision,  exceptions  were  filed  by  the  plointiSii  in 
error,  aiid  uipoa  those  exceptions,  error  has  been  here  assigned. 

Wm.  &  Wh.  T.  Law  and  John  E.  Ward,  for  plaintifli  in  er- 
ror, submitted  the  following  points  and  authorities : 

The  Plaintiffs  in  Error  will  respectfully  contend  that  the  Writ 
of  Mandamus,  which  has  been  ordered  by  his  Honor  Judge  Flem- 
ing to  be  issaed  against  them,  ought  not  to  be  isaoed. 

1st.  Because  the  Writ  of  Mandamus,  being  a  hi^  prerogativB 
Writ,  will  only  bo  issaed  to  an  Inferior  Court  of  Judicatiure,  or 
to  a  CoiporadoB,  requiring  them  to  do  some  particular  act  or 
thing  therein  specified,  which  legally  appertains  to  their  duty  and 
office  to  perform.  3  BlacktUme,  110,  (85.)  2  Sdiejfjt't  Niti 
Prima,  1093,  Axgd  IfAmam  Corporatiau,  556,  557,  574,  571, 
578,  584,    5  Petert,  192.     I  CSMtty**  Practice.  990,  791,  7W. 
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MnyoTuid  Alitermen  iif  bai-aiiaah.  Slc.  ti.  Tbe  tjtaieof  Gcnrf  is.  &.C. 

And  we  respectfully  contend,  that  the  duty  we  are  called  upon 
to  perform,  ia  not  the  le^l  duty  of  the  Plaintiffs  in  Error.  Clay- 
ton's Dtgett,  32,  33,  88,  140t  141,  532,  533,  425,  453.  Dav^son't 
Digest,  479,  480.  ' 

The  Act  of  1841,  by  its  terms,  gives  to  the  Plaintiffs  in  Eitxir 
a  rigkt.  It  confers  itn  authority,  but  imposes  no  obligation,  and 
is  B  mere  trust,  which  the  Plaintifia  in  Error  may  or  may  not  ac- 
cept.    Pamphlet  Lawi  of  1841,  f.  47.     2  Stor^fs  Equity,  427. 

2d.  Because  the  Writ  of  Mandamus  is  not  a  Writ  of  Bight, 
but  is  discretionary  with  the  Coutt,  which  discretion  ought  to  be 
governed  by  the  facts  in  each  particular  case,  and  in  this  caae 
ought  to  have  been  conti'olled  by  the  ascertained  and  acknowl' 
edged  fact  that  the  navigation  of  the  River  Savannoli,  the  com- 
merce thereof,  and  the  public  generally,  if  the  line  should  he  mn 
aCGOi'ding  to  the  provisions  of  the  Act  of  December  10,  1841, 
would  be  injured.  4  Bae.  Ab.,  515.  1  Cowen,  52S.  8  Peters, 
291,  302.     3  Keni,  432,f'«ote  a.J  1  CUitli/'t  Practice,  791. 

3d.  Because  thn  rights  of  the  Defendants  in  Error,  if  any  they 
ever  had  under  the  Act  of  December  IDth,  1841,  have  been  lost 
by  their  laches  and  neglect  1  Ckitly's  Practice,  791.  1  Maule 
If  Selwyn,  32.     2    We»dtll,  269. 

4th,  Becanse  tlse  Act  of  the  Le^slature,  assented  to  on  the  tenth 
day  of  December,  1841,  contains  matter  different  from  what  is 
expressed  in  the  title  thereof  and  is  therefore  unconstitutional  and 
void.     Pam.  Later  of  1841,  pp.  47,  50.     Hotchkist'  Digest,  59. 

5th.  Because,  by  the  line  designated  to  be  nin  in  the  said  Act, 
a  part  of  a  navigable  stream  is  granted  to  private  individuals,  and 
the  Act  is  therefoi'e  unconstitutional  and  Void.  Hotchkitt'  Digest, 
47.     9  ITAeaiM,  197,  208,  209. 

Robert  M.  Cbaxlton,  for  Defendants  in  Error. 

1.  The  first  exception  of  the  Plaintiffs  in  Error  refers  to  that 
part  of  the  decision  of  the  Court  below,  which  holds  that  the 
language  of  the  act  of  1841  is  compulsory  upon,  and  not  per- 
nuBsive  to  the  plaintiK  in  error.  The  phin  language  of  the  act 
ought  to  settle  this  question — the  plaintiffs  in  error  are  "required 
fi>rthivith"  to  appoint  the  Contmiseioners  on  their  part.  Unless 
the  meaning  of  words  is  to  be  changed  to  suit  the  purposes  of 
dw  plaJntifis  in  error,  this  is  ratherlooromj'H/fory  a;»vwrWonto 
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Mnyur  ami  Alcleniien  of  timvMiiwfa,  &c.  vi.  Tlte  SlaU  of  Ooofgia.  las. 

•helter  the  plaintifFi  in  error  fiom  a  compliance  with  the  orden 
of  the  superior  authority  of  the  Legiskture.  The  King  vs.  The 
BrUtol  Dock  Company,  13  Eng.  Com.  Law  Rep.  139.  AngH 
and  Amet  on  Corporationt,  p.  574, 

2.  The  second  exception  refei-s  to  that  pait  of  the  decision,  which 
declares  tfaat'it  was  not  necessary  for  the  plaintiSk  in  error  to  ac- 
cept this  trust,  as  it  is  called,  for  that  it  appertained  to  their  official 
duty  to  peiform  it. 

I  might  answer  this  objection,  so  far  as  the  Commiasionen  of 
Pilotage  are  concerned,  by  saying,  that  if  an  acceptance  was  nec- 
essary, they  did  accept  the  "trust" — it  was  at  their  request 
that  this  act  was  passed.  What  higher  evidence  of  their  assent 
to  its  obligations  could  be  given?  But  I  choose  to  take  other 
grounds.  I  say,  then,  that  if  a  person  assumes  an  office  of  apub- 
lic  character,  he  ia  bound  to  perform  all  the  duties  which  the 
proper  authority  may  impose  upon  him,  as  well  those  duties 
which  have  been  already  prescribed,  as  those  that  may  subee- 
quently  be  attached — even  in  the  case  ofa  miniBterial  office,  which 
involves  in  it  some  idea  of  a  contract,  this  is  true.  The  Stale 
tv.  Dewt,  R.  M.  Charlton'*  Rep.  397.  See  particularly  p.  404, 
405,  408.  Andretet  vt.  U.  Statei,  2  Story's  Rep.  SOS.  How 
much  more  in  the  case  of  an  office  like  that  of  the  plaintifis  in 
error,  which  is  or  ought  to  be  undertaken  for  the  pubhc  good, 
as  It  may  be  ascertained  by  the  proper  authority.  Shall  no  duty 
be  required  of  them,  if  it  was  not  required  of  them,  when  they 
assumed  the  office  T  It  was  not  necessary,  therefore,  that  they 
should  signiiy  their  acceptance  of  this  particular  duty.  By  ac- 
cepting the  offices  of  Alderman  and  Commissioner  of  Pilotage, 
they  bound  themselves  to  perform  this  and  any  other  appropriate 
duties  that  might  be  required  of  them  by  the  Legislature. 

The  only  question  is,  can  this  be  considered  a  part  of  the  official 
duty  of  the  plaintiffs  in  error;  for  I  admit,  that  even  the  Legisla- 
ture could  not  compel  them  to  do  any  thing  which  was  not  within 
the  line  of  their  duty?  But  I  apprehend  that  the  Legislature 
have  made  no  such  unjust  requisition  here. 

First,  as  to  the  Mayor  and  Aldermen.  I  refer  to  the  foDowing 
statutes  to  shew  that  this  duty  was  appropriate  to  them.  Act  of 
1836,  (Dawtom't  Compilation,  p.  464,  *ee.  5,J  which  authorises  them 
M  elect  Harbor-Master,  Commissioners  of  Pilotage,  and  all  otbor 
tTfficers  that  may  be  necessary  for  the  ptilice  or  gi>od  govemmant 
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M^or  nnd  AUenneD  or  Savsniiab,  &c.  v.  The  State  (if  Gem^in,  Sat. 
of  the  Harbor  and  River  Savannah — tee.  6,  to  enforce  all  quar- 
antine Iswa,  and  to  abate  all  nuieances  within  the  limits  of  tho 
corporation— «rc.  9,  to  remove  all  encroachments  by  wharves  on 
the  River  Savannah — Act  nf  1838,  pamp.  p.  63,  tee.  2,  extending- 
the  coiporate  limits  and  authority  over  the  waten  of  Savannah 
River,  and  the  land  covered  by  said  waters  which  lie  south  of 
Hutchinson's  Island.  A  number  of  other  acts  might  be  adduced 
to  shew  that  to  the  Mayor  and  Aldei^nen  of  the  City  of  Savan- 
nah are  entntsted  the  care  of  the  city  and  the  river,  and  of  choos- 
ing ofliceTS  to  superintend  and  protect  the  interests  of  the  citizens 
in  this  regard ;  and,  as  his  Honor  properly  remarks,  the  objects 
of  thb  law  were  of  deep  interest  to  the  citizens,  and  the  welfare 
of  the  city.  The  act,  tberefoi'e,  only  required  of  them  to  perform 
s  duty,  which,  by  the  acceptance  of  the  office  itself,  tisey  had  bound 
themselves  to  perform. 

And  the  same  remark  applies  to  the  Commissioners  of  Pilot- 
age. The  act  of  1816,  (Lamar't  Dig.  p.  678,^  invests  the  Com- 
miasionera  with  full  power  to  regulate  the  Bar  and  River  Savan- 
nah. Byiheactof  1807,  f'C;aytoi'*"ft^.,p.  425,)  they  are  also 
appcunted  the  Guardians  of  the  River ;  and  this  is  confirmed  by 
the  act  of  1828,  (Dawnm't  Comp.  A70,J  and  many  other  acts 
might  be  referred  to,  to  show  that  the  acts,  enjoined  and  required 
by  the  Statute  of  1841  of  the  Commissioners  of  Pilotage,  were 
strictly  within  the  line  of  their  official  duty. 

3.  The  third  exception  refers  to  the  (pinion  of  the  Court,  which 
declares  that  the  act  should  be  enforced,  despite  of  the  verdict  cf 
the  Jury,  declaring  that  its  observance  wonld  be  of  injury  to  the 
navigation  of  the  River.  The  Court  was  correct  in  disregarding 
tbe  verdict,  because  it  was  an  issue  that  ought  never  to  have  been 
submitted.  The  act  had  declared  that  this  line  should  be  run  for 
the  purpose  t)f  improving  the  commerce  and  navigation  of  the 
River  Savannah.  It  had  been  passed  at  the  instance  of  the  Gnar- 
dians  of  tbe  River,  but  when  they  had  obtained  its  passage,  they 
refused  to  obey  it,  upon  the  ground  that  it  would  injure  the  River. 
But  were  they  not  bound  to  obey  it }  Are  not  the  will  and  authority 
of  tbe  Legislature  supreme  within  the  constitution  al  hmitsi  Can  an 
individual,  or  inferior  corporation,  arrest  the  operation  of  a  law, 
whenever  by  bis  or  its  Judgment  or  opinion  it  ought  not  to  be  enfor- 
cedl  Shall  aCouit  submit  to  a  jury  whether  a  statute  of  the  State 
tbaU  be  enfirroA  (frsetamdel     Th^ft  inferitir  ctfrpontions  wtmld 
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Mayor  uid  AUIenuni  nf  SHvannab.  &c.  «.  Tbe  State  of  Oeorgm,  Ac 
not  allow  their  own  ordinances  and  rules  to  be  thus  disposed  c^ 
and  shall  they  dare  to  treat  the  ordets  atid  laws  of  their  superior 
with  such  disrespect }     What  has  the  Court  to  do  with  the  wisdom 
or  folly  of  a  law  T  Ita  lex  tcripta  ttl  must  be  its  rule  and  its  ai^ument. 

4,  The  fourth  exception  refbra  to  the  imputed  lachet  of  defen- 
dants in  error  in  carrying  the  law  into  effect.  The  evidence 
shows,  that  the  map  which  formed  a  part  of  the  act,  and  without 
which  nothing  could  be  done,  was  lost  shortly  after  the  passage 
of  the  act,  without  any  fault  imputable  to  our  clients.  As  soon 
as  it  was  found,  they  sought  to  enforce  it.  Unless  we  ate  made 
to  suffer  for  the  wrong  of  another,  this  argument  cannot  avail  our 
opponents. 

The  authorities  say,  that  the  application  for  mandamus  must 
be  made  within  a  reasonable  time  after  the  grievanee  has  been 
committed.  And  the  cases  cited  shew  a  very  great  laches.  7^ 
King  rt.  StaiKforth  Canal  Co.  1  Maule  ^  Selv>yn,  p.  33.  The 
Emgvs.tke  Coekermovih  Go.  SO  E»g.  Com.  Law  fleport*,  (I 
Bam.  if  Adol.  378,)  403.  There  was  no  grievance,  in  (his  sense, 
committed  against  us  until  after  the  map  was  found;  before  that, 
it  was  impossible  to  proceed ;  and  as  soon  as  it  was  found,  and 
the  plaintiffs  in  error  refused  to  appoint  their  Gommissionen,  this 
proceeding  was  commenced. 

5.  The  fifth  excef^tion  complains  that  the  right  of  our  clients 
was  a  private  and  doubtiul  light,  and  one  that  a  mandamos  should 
not  issue  to  enforce,  and  yet  that  the  Court  has  enforced  it.  To 
this,  we  have  several  answers.  1.  That  the  object  of  establishing 
this  line  is  to  reconcile  conflicting  interests,  and  thus  preventing 
Utigation,  and  also  to  improve  the  commerce  and  navigation  of 
the  River  Savannah.  These  surely  are  public  purposes.  2.  Ths 
persons  who  refuse  to  carry  out  the  law  are  public  officers ;  and 
for  private  rights,  withheld  by  public  ofltceis,  the  writ  may  well 
be  issued.  1  CAitlt/t  Ge».  Prac.  790.  1  Tepn  Rep.  146.  Idem, 
374.  Slrangt,  512.  Fortyth  vi.  The  Ju*tiee»,  Ifc.  Dvdle/i  Rqf. 
37.  3.  It  is  substantially  a  remedy  for  the  subject,  and  the  King's 
name  is  only  nominally  used.  3  8tephe»'»  NU.  Pri.  2291.  4. 
That  mandamus  lies  in  all  cases  where  the  pjarty  hath  a  right  to 
have  any  thing  done,  and  hath  no  othcrspeciJic  means  of  compet 
ling  its  performance.  3  Black,  Com.  110.  &.  That  whenever  s 
statute  directs  someth^ipg  to  be  done,  the  Couit  willcompeUts  per- 
onaance :  3  Stephem'  Nil.  Priu*,  2292,  2294.    Ex  porta  Lyml, 
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Major  Rnd  Aldermen  ofSavuiiiBh,  £c.  et.  Tbe  State  of  Georgia,  &c. 

S  HiU't  N.  Y.  Rep.  46.  Marbvry  vt.  Maditon,  I  Cranch,  X68, 
173.     Hun  r».  Svpervimri  of  Oneida,  19  John,  Rep.  262. 

If  dieso  authorideB  are  correct,  we  are  entitled  to  the  manda- 
tnua,  for  the  duty  was  that  of  a  public  officer,  and  the  right  not  a 
doubtfiil  one,  but  one  enforced  by  a  public  statute,  and  ae  well  for 
beneficial  public  purposes  as  for  a  private  right  withheld. 

All  that  it  waa  nccessaiy  for  us  to  show,  was  that  we  had  a  le- 
gal right,  and  no  specilic  legal  remedy.  The  statute  gives  us  s 
legal  right — it  establishes  our  line,  and  gives  ua  up  to  that  line  to 
prevent  conflicting  claims.  (In  section  2d,  it  calls  the  line,  "  the 
legal  line,  of  the  wharf  heads.")  Have  we  not  a  right  to  have  tbe 
line  ascertained  and  defined,  especially  as  we  may  be  punished 
for  going  beyond  itf  It  declares  that  for  these  encroachments, 
the  wharf  up  to  the  line  may  be  sold  aa  our  property.  The  Le^s- 
lature  have  ceitainly  the  povrer  to  grant  this  line  to  us,  even  if  it 
ehould  cover  a  public  stream,  and  they  have  so  granted  to  us,  and 
vre  have  no  other  remedy  to  enforce  our  rights. 

It  may  be  true,  that  since  Magna  Cbaita,  tbe  King  cannot  ex- 
tinguish tbe  jut  publicum  tn  a  navigable  river ;  although  even  this 
may  be  doubted.  See  Tkampwn  J.  diMtnting  opmimt,  16  Pe- 
Uri  S.  C.  Rep.  425,  and  »ee  C.  J.  Taney,  410. 

ButtherightofParliamenthas  never  been  disputed;  Rexvi.Mon- 
tagve,iBam.^Cre»t.598.    Angeltm  Tide  Walert,('2dedit.Jp.85. 

And  the  States  of  this  Union  certainly  have  the  power  within 
proper  limits  :  Ajigel  on  Tide  Wafer*,  j).  87,88, 106-7, 1S3,  note  ; 
131,  307.  Ctrnimontoeallh  m.  Charlesttmm,  I  Pick.  180.  Ckartef 
toum  r«.  County  Commitsionera,  3  MeUalf,  303.  Commonwealth  rt. 
Breed,  4  Pick.  460. 

And  this  power  may  be  delegated  to  persons  or  corporations ; 
Angti  on  Tide  Water*,  91,  93.     7  Pick.  207. 

Bat  this  question  does  not  properly  arise  in  this  case,  as  no  such 
exception  was  taken  to  the  decision  of  the  Court, 

If  any  statute,  passed  by  the  last  Legislature,  afiecting  this  case, 
should  be  referred  to,  we  affirm  that  this  Court  can  take  no  cog- 
nizance of  it.  It  cannot  reverse  tbe  decision  of  the  Judge  below 
for  error,  because  of  a  sttbtequerU  statute ;  it  is  limited  to  the  ex- 
ceptlonfl  taken  at  the  time  of  decision ;  and,  indeed,  any  statute 
which  would  seek  to  divest  oar  vested  rights  in  reference  to  this 
line  would  be  void :  (1  Kdli/t  Rep.  60S,  'QJ  '•  Vested  rights  are 
held  by  Jurists  ei-ery  where  to  be  irrevocable,  and  with  which 
VOL.  IV.  5 


by  Google 


34 SUPREME  COURT  OF  GEORGIA. 

Mayor  and  Aldemteii  of  Savanii^  &c.  m.  The  fitaw  of  Georgia.  &ic. 

Dsither  the  Judiciary  nor  the  LegitkUure  can  interfere ;  2  Kxliy 
232.  1  Kai^i  ComineiUariei,  (3d  edition,)  455,  a*d  eate*  cited  in 
noUfd.) 

By  the  CmiTt. — LtiupiuN,  J,  deUvering  the  opinion. 

In  1^41,  the  Legislature  of  Georgia  passed  an  act "  to  make  per- 
manent the  water  line  for  certain  wharves  on  the  shore  of  Hutch- 
inson's Island  in  the  Savannah  River,  opposite  the  city  of  Savan- 
nah ;  and  for  appointing  commisBioners  to  cany  the  same  into  ef- 
fect,"—Pam.  ^c(*  o/ 1841,  p.  47. 

Sec.  \>t  Declares,  "that  for  the  purpose  of  adjusting  the  various 
conflicting  interests  of  the  owners  of  land  aJoog  the  shores  of 
Hutchinson's  Island,  and  for  the  improvement  of  the  navigation  of 
the  River  Savannah,  that  a  line  of  wharf  heads  should  be  perma- 
nently estabhshed  on  the  shores  of  said  Island." 

Sec.  2d  Provides,  that  the  line  of  wharfheads  should  commence 
"  at  a  point  opposite  the  mouth  of  the  Ogechee  Canal,  and  end 
nearly  opposite. the  eastern  extremity  of  the  city,  which  would 
embrace  the  interest  of  all  concerned."  Itestahliahed  a  commis- 
rion  to  carry  out  this  object,  "toconsistof  four  persons,  to  be  cho- 
sen and  appointed  by  the  Mayor  and  Aldermen  of  the  city  of  Sa- 
YBimah  ;  three  to  be  selected  by  the  Commisaionets  of  Pilotage, 
for  thebarofTybee  and  River  Savannah ;  and  six  by  the  propri- 
eton  and  owners  ofwhanresand  lands  on  the  shore  of  Hutchinson's 
Island;"  a  majority  of  the  whole  number  of  thirteen  were  to  es- 
tablish the  Une  of  wharf-heads  and  water-lots,  authorized  by  the 
act ;  and  said  line  when  run,  was  declared  to  be  the  true  and  legal 
line  of  wharf-heads  of  ihe  water-lots  on  the  shore  aforesaid,  be- 
yond which  there  should  be  no  encroachment  under  a  penalty  of 
one  thousand  donate  for  every  foot  of  encroachment  beyond  it,  to 
be  recovered  at  the  instance  of  the  Commissioners  of  Pilotage  fer 
die  bar  of  Tybee  and  Hiver  Savannah ;  and  jurther,  they  were 
Tftquired  and  empowered  to  cause  scich  encroachments  to  be  re- 
moved at  the  poBt.and  expense  of  the  owner  of  the  whar£lot,  from . 
which  it  was  made ;  apd  the  same  might  be  recovered  by  distress 
and  sale  of  such  wharf-lot  and  improvements,  or  of  any  other  prop-> 
erty,  belonging  to  the  owper  thereof 

Sec.  3d  ^nnctB, "  that  the.  parties  therein  authorized  to  chooae 
UHJI  sppi:>if t  Commissioners  for  the  puipoaes  deugiuted,  are  re; wir- 
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M^or  uid  Aldermen  orSaTannali,  Su:.  ti.  The  fitaie  of  Georgia,  &c. 
edforAvntk  to  pe/form  taid  duty;  and  either  party  may,  after  giv- 
ingthe  other  parties  interested  notice  of  such  appointment  having 
been  made,  assign  and  fix  a  day,  not  exceeding  twenty  days  6&et 
Uie  date  of  said  notice,  when  they  shall  proceed  to  execute  lh6 
trust  conietred  upon  them  by  the  act;  ihaUon  the  day  fo  attigited 
and  fixed,  jiToeeed  to  perform  the  diUiet  and  office  herein  required 
by  fliis  act," 

See.  4th  Provides,  "no  rafta  of  dmber,  lumber,  wobd,  staves, 
shingles,  reeds,  or  any  other  material,  shall  be  permitted  to  re- 
main moored  in  die  river  beyond  the  sai4  water-line  more  than 
three  days  at  any  one  time,  under  a  penalty  of  five  hundred  dol- 
lars, to  be  recovered  at  the  instance  of  the  Commissioners  of  Pi- 
lotage aforesaid,  who  are  hereby  authorized  to  det«n  said  iriA  uh- 
til  good  security  be  given  for  the  payment  of  the  eventual  con- 
demnation penalty."  This  restriction  was  not  to  be  sd  construed 
as  to  prevent  vessels  from  mooring  lumber  along-side  for  the  pur- 
pose of  loading. 

See.  6tA  Makes  it  "the  duty  of  the  Commissioners  to  cause  to 
be  erected  and  fixed  at  the  points  of  commencement  and  termina- 
tion of  said  line,  apostorpillar  of  some  durable  and  imperialiablQ 
material ;"  and  it  has  fiirther  prescribed  "  that  they  cause  to  be  as- 
certained by  accurate  measuTement  the  distance  between  said 
pillars,  and  alsothe  respective  bearings  and  distances  of  said  postd 
orpinaiB  from  some  natural  object  in  the  vicinity,  so  as  accurate- 
ly to  designate  the  spots  on  which  such  posts  or  pillars  should  be 
in  case  of  loss  or  removal"  They  were  to  cause  to  be  made  al- 
so, a  map  or  plat  of  said  line,  showing  the  points  of  commence- 
mentand  termination  of  said  line,  the  bearings  and  course  of  said 
line,  the  distance  between  said  posts  or  pillars,  and  also  the  re- 
spective bearings  and  distances  of  said  posts  or  pillars  from  such 
natural  objects  in  their  vicinity;  and  they  were  to  have  the  same 
accurately  copied  and  recorded  in  the  Mayor's  Office  in  the  City 
of  Savannah,  and  in  die  Office  of  the  Secretary  of  State. 

See.  6th  Provides,  "thattheespensesof  said  survey  and  of  said 
ConmiiBeionerBjShallbepaid,  onehaif  by  the  Commissioners  of  Pi- 
lotage, and  one  half  by  the  owners  of  the  water-lots  along  said 
line,  on  the  deposite  of  one  certified  copy  tn  the  Mayor's  Office 
in  the  city  of  Savannah,  and  one  certified  copy  in  die  Office  of 
the  Secretary  of  State," 

See,  7th  Declarea,  "that  the  Commissioners  created  by  the  act. 
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Mayor  ami  Aldermen  of  Savaaiiab.  &c,  c>.  Tlie  Slale  of  Georgia,  ius. 
in  addition  lo  their  other  duties,  should  detertnme  the  proper  line 
of  wharf-beads  along  the  aouthem  shore  of  the  riTer  Savannah, 
between  certain  points  therein  specified,  and  define  the  same  un- 
der like  powersaaaretbereby  directed  for  the  determination  of  the 
line  of  wharves  along  the  shore  of  Hutchinson's  Island;"  and  it 
says  that  "  the  provisions  of  said  act  shall  apply  and  be  in  force 
as  to  the  regulation  of  said  new  wharves,  as  well  as  to  those  e»- 
tablished  on  the  shores  of  Hutchinson's  Island." 

Sec.  8th  Declares,  "  That  said  Commissioners  be,  and  they  were 
thereby  required  to  lay  oS'said  water-lots  according  to  a  Une  on  a 
tnap,  marked  1.  2.  3.  4.  5.  6.  7.  9.  12.  H.  16.  16.  16.  16.  15. 
18.  14.,  certified  to  the  Legislature  by  the  Commissioners  of  Pi- 
lotage of  the  city  of  Savannah,  which  said  map,  the  Secretary  of 
the  Senate  was  required  to  transmit  upon  the  psssage  of  the  said 
act  to  said  Commissionere,  fnr  their  information  and  direction." 

Sfc.  9th  Repeals  all  laws  and  parts  of  taws  militatiog  against 
the  act. 

I  bave  intentionally  incorporated  in  this  opinion,  more  of  the 
statute,  than  would  seem  to  be  strictly  necessary  for  the  adjudica- 
tion of  the  questions,  made  by  the  Bill  of  Exceptions.  My  reason 
for  doing  so  was  this :  It  was  strongly  insinuated,  indeed,  I  may 
say,  directly  charged  in  the  argument,  that  the  passage  of  this  act 
was  procured  by  fraud,  and  miarepresentation. 

We  are  not  permitted  to  ti-avel  out  of  the  record,  in  order  to 
ascertain  at  whose  instance  this  act  was  passed.  It  is  proper, 
however,  to  observe,  that  it  is  not  usual  tor  the  Legislature  to  en- 
act a  law  operating  so  vitally  on  local  interests,  except  upon  the 
Bolicitotioi)  and  advocacy  of  those  members,  whose  constituents 
are  to  be  more  immediately  affected  by  it.  We  cannot  know, 
and  therefore  caimot  say,  that  such  was  the  fiict  ia  the  present 
case.  We  think  it  may  be  pretty  fairly  inferred,  from  the  &ce  of 
the  act  itself,  which  b  evidently  drawn  with  great  care  and  cir> 
cumspecdon.  One  thing  is  very  manifest,  namely,  that  every  pre- 
caution is  taken  to  protect  the  navigation  of  the  river  from  all  ob- 
structions that  would  impede  or  impair  its  commerce.  Ajtd  the 
severe  penalties  enacted  against  encroschments  by  lot  owners  on 
the  Island,  can  hardly  be  supposed  to  have  been  eelf-inflicted  by 
the  proprietota  themselves,  or  at  their  instigation. 

Besides,  we  find  attached  to  the  map,  sent  up  to  the  Legislatura 
by  the  Coromiasioners  of  Pilotage,  designating  the  line  which  was 
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M&yor  luiJ  Aklermen  iif  SuvbiiusIi,  ^c.  vt   Tlie  Smte  ulGeurgiu,  &.C. 

adopted  by  the  atatute,  a  atacement  by  that  body,  that  the  eame 
ought  to  be  the  true  boundary  of  the.  water  lots  to  be  laid  out  to 
the  owners  of  laud  on  ihe  Boulhem  shore  of  said  lalond,  and 
"  that  it  would  amduce  to  the  prosperity  and  welfare  of  the  City  of 
Savannah,  and  the  inhabitantt  t/iereof,  that  the  lots  ai  therein  de- 
teribed  thovld  he  laid  out." 

Of  coui^ae  they  are  estopped  by  their  deed.  They  are  rolmi- 
tary  parties  to  this  grant.  They  have  accepted  in  advance,  the 
trust  which  it  devolves  upon  them. 

But  to  resume  the  statement :  the  Mayor  and  Aldermen  of  the 
City  of  Savannah,  and  the  Commissioners  of  Pilotage,  refused  to 
appoint  CommisMoliers  under  the  act  as  required,  and  im  appli< 
cation  was  made  by  the  owners  of  land  on  the  Island,  to  compel 
them  by  Mandamia  to  perform  this  duty.  An  alternative  Man* 
damua  was  granted,  commanding  the  defendants  to  choose  Com- 
misMoners  as  required  by  the  statute,  or  show  some  sufficient  ex- 
cuse for  their  refusal.    They  still  objected,  and  showed  for  cause — 

Ist.  That  they  never  accepted  the  trust  conferred,  or  which 
waa  attempted  to  be  conferred,  by  the  act,  and  that  they  were  not, 
as  they  were  legally  advised,  obUged  to  do  so. 

2d.  That  the  act  was  permissive,  and  not  compulsory;  andll)at 
there  is  nothing  in  its  terms  or  language  which  is  mandatory,  or 
which  compels  them  to  accept  or  perform  the  duty  therein  re- 
quired, contrary  to  their  will  or  consent. 

3d.  That  the  du.ty  required  of  them,  does  not  legally  appeitain 
to  their  office;  and  if  discharged,  it  would,  as  they  are  advised 
and  believe,  be  of  iiTeporable  injury  and  mischief,  to  the  naviga- 
tion of  the  River  Savannah,  and  the  commerce  thereof,  and  to 
the  pubUc  generally,  who  are  interested  in  the  River. 

4th.  That  said  writ  ought  not  to  be  made  absolute  against  them, 
because  the  said  relators  havo  been  guilty  of  gross  laches,  in 
sleeping  upon  their  rights,  if  they  have  any,  since  the  passage  of 
said  act,  add  up  to  the  issuing  of  said  writ,  and  are  therefore  not 
entitled  to  any  aid  from  this  court,  in  enforcing  their  rights,  if  any 
they  have. 

5th.  Because,  in  a  doubtful  case  of  right,  a  Court  of  law  will 
never,  as  they  are  advised,  interfere  by  its  writ  of  Mandamus. 

The  judgment  of  the  Court  below,  being  against  the  defen- 
dants, and  a  peremptory  Mandamus  having  been  awarded,  an 
appeal  for  reversal  is  made  to  this  court. 
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Msyor  uml  Alderni^n  of  Snvmintih.  gic.  tii.  The  State  id  (irorgu,  &c. 

Two  other  grounds  have  been  preesed  in  the  argument  upon 
our  consideration.  One  ia,  that  the  act  of  1841  ie  unGonBliCution> 
al  and  void,  inasmuch  as  it  contravenes  that  clause  of  the  17th 
Sec.  of  tbe  Ist  Art.  of  the  State  Constitution,  which  declares  "  diat 
no  law  or  ordinance  shall  pass,  containing  any  matter  different 
from  what  is  expressed  in  the  title  thereof" 

The  other  point  is,  that  the  power  being  confened  on  Congress, 
to  regulate  commerce  abroad,  and  between  the  States,  that  all 
state  action  is  ipto  facto  taken  away  over  the  navigable  streams 
within  their  respective  limits. 

[1.]  As  to  the  objecdon,  that  the  Act  of  1841  is  violative  of  the 
17th  Sec,  1st  Art.  of  the  Constitution  of  Georgia,  because  its  title 
is  at  variance  with  the  body  of  the  act,  I  would  observe  that  the 
traditionary  history  of  this  clause  is,  that  it  was  jnaerted  in  tbe 
Constitution  of  1798,  at  tbe  instance  of  General  James  Jackson^ 
and  that  its  necessity  was  suggested  by  the  Taaoo  Act.  That 
memorable  measure  of  the  17th  of  January,  1795,  as  is  well 
known,  vras  smuggled  through  the  Legislature,  under  the  c^>- 
tion  of  an  act  "  for  the  payment  of  the  late  State  troops,"  and  « 
declaration  in  its  title,  of  the  right  of  the  State  to  the  unapprt>' 
pritUed  territory  thereof,  "for  tbe  protection  and  support  of  its 
frontier  settlements." 

The  true  interpretation  of  this  clause  has  become  too  well  set- 
tled by  the  usage  and  practice  of  eveiy  depaiTmetit  of  the  State 
Government,  to  be  now  disturbed.  It  is,  that  so  much  only  of  a 
statute  is  void,  as  contains  matter  difierent  from  what  is  expressed 
in  the  title.  Such  has  been  the  unifonn  construction  put  upon  this 
provision,  by  the  State  Courts  separately,  and  of  the  Judges  in 
Convention. 

The  Act  of  1826,  (Prince,  2i9,J  puiporting  in  its  title  to  regu- 
late douer,  contained  a  provision,  entitling  the  wife  to  inherit  the 
whole  estate  of  her  deceased  husband,  when  he  died  intestate, 
and  vrithout  issue.  This  8ecli<m  was  declared  by  the  JudiciaTy 
to  be  unconstitutional,  for  want  of  conformity  to  the  title  of  the 
Act;  it  was  re-enacted  in  1829,  (Prince,  253,J  but  neither  die 
Couria  nor  tbe  Legislature  supposed  that  the  invalidity  of  diie  por- 
tion of  the  Act  of  1826,  vitiated  the  rest  of  it  respecting  dower.- 

We  are  not  disposed,  therefore,  to  disturb  a  construction  which 
seems  to  us  fully  to  meet  and  obviate  the  mischief  which  the 
framen  of  the  Constitution  sought  to  remedy. 
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Mayor  uid  Aldenneii  of  SuvBDIuib,  &c.  ct.  The  Slale  of  Geor^iH.  &c. 

Had  this  cuntroTersy  ariaen  uuder  the  7th  Sec.  of  die  Act  of 
1841  requirisg  tbe  CommiasionerB  to  detenoine  the  proper  line 
of  wharf-heads'  alotig  the  Southern  aboi'e  of  the  River  Savannah, 
k  would  have  been  clearly  oliDOxioua  to  this  constitutional  objec* 
tjon;  the  title  of  tbe  Act  being  "  to  make  permanent  the  water 
line  for  certain  wharves  on  the  shore  of  Hutchinson's  Island,  in 
the  Savannah  River,  opposite  the  Cit^  of  Savannah  j  and  for  the 
appointment  of  Commissioners  to  carry  the  same  into  effect." — 
There  is,  however,  no  complaint  with  regard  to  this  provision  of 
tbe  statute. 

[2.]  Had  the  Legislature  the  power  to  pass  diis  law!  The 
field  covered  by  this  inquiry  is  exceedingly  broad.  We  design  to 
occupy  only  a  small  poition  of  it. 

Iq  England,  it  is  conceded,  that  a  public  right  of  navigation,  in  a 
liver  or  creek,  may  be  extinguished  by  an  Act  of  Parliament — 
So  all  the  Judges  held  in  Rfx  vi.  Mtntagve,  10  E»g.  Cam.  Law 
Rep.  413. 

The  old  States  bad  this  power  under  tbe  articles  of  confedera- 
tion.    Angd  o»  Tide  Watert,  page  123,  (noU.) 

The  States,  since  the  adoption  of  the  Federal  Constitution,  have 
always  claimed  as  an  attribute  of  sovereignty,  or  as  a  right  of 
superintendence  over  their  ovra  internal  policy,  the  right  to  con- 
trol, regulate,  aod  improve  the  navigable  streams  within  their 
respective  jurisdictions ;  the  representatives  of  the  people,  the 
Legislature,  being  the  sole  proper  judges  of  what  was  expedient 
in  this  behalf.     A^igel  <m  Tide  Watert,  87. 

I  will  advert,  to  one  or  two  State  authoritiea,  only,  for  here  I 
am  embarrassed,  not  by  the  scantittesfl,  but  by  tbe  superfluity  of 
the  materials  which  surround  me.     Inopetn  me  eopiajeeit. 

This  doctrine  was  very  fiilly  considered  by  the  Supreme  Court 
of  Massachusetts,  in  CommoKweaith  vs.  Breed,  4  Pkk.  Rep.  460. 
And  the  proposition  was  dbtinctly  affirmed,  that  an  Act  of  the 
Legislature,  authorizing  the  building  of  a  Inidge  over  navigable 
water,  within  the  limits  of  the  Commonwealth,  is  not  unconstitu- 
tionsL 

Morton,  Justice,  in  delivering  the  opinion  of  the  Court,  says, 
"  This  power  lata  been  exercised  from  the  commencement  of  our 
Govenmient  without  objection,  and  in  the  use  of  it,  bridges  have 
been  erected  over  many  of  tbs,  navigable  rivers  in  tbe  Stata.^ 
Every  bridge,  however  much  care  may  have  been  taken  to  pi-o- 
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MayiM-awl  Altlennenof  SsvsQDih,  &c.  ci.  Tb^  State  of  Georgis,  &c. 
vide  suitable  drawers,  has  obstnicted  navigation  in  a  greater  or 
lees  degree ;  and  in  some  instances  at  least,  the  passage  of  vessels 
of  a  descnptioii,  which  before  had  been  accustomed  to  pass,  fuu 
hfcm  entirely  prereHUd,  '  I»  ail  eatet,  tie  Legi^ature  has  tiie  porprr 
to  inquire  \ehe»  the  public  convaiifnee  and  nfcetxity  demand  tiete 
partial  obttntetiona  and  interncptioia  to  navigation,  and  upon  vhat 
tertm  and  eonditiont  they  may  he  granted." 

"  But  it  is  said,"  continues  the  Judge,  "that  this  grant  was 
made  upon  the  petition,  and  for  the  sole  benefit  of,  an  individual, 
and  was  not  needed  for  the  accommodation  of  the  public.  It  is 
doubtless  true,  that  the  leaiUng  moti\'e  of  the  defendant,  in  erect- 
ing the  bridge,  was  private  profit.  And  bo  almost  all  other  en- 
terprises, man^  of  which  have  resulted  in  great  pubUc  improve- 
mentg,  have  originated  in  motives  of  private  gain.  We  cannot  on 
that  account,  see  any  vaUd  objection  to  the  constitutionality  of 
this  Act." 

In  tAe  People  rs.  the  Renttdaer  and  Saratoga  Rail  Road  Com- 
pany, 15  Wa^.  Rep.  113,  the  same  principle  was  asserted,  and 
the  Court  maintained,  that  it  was  for  the  Legislature  alone,  to 
judge  of  the  expediency  of  eserci^g  its  acknowledged  power 
in  this  matter.  To  illustrate  the  extent  of  this  reserved  power 
in  the  States,  Chief  Justice  Savage  puts  this  case  as  an  example : 
"A  vessel  anives  at  the  port  of  New-York,  from  some  foreign 
port;  Congress  has  the  exclusive  power  to  regulate  commerce 
and  navigation  with  foreign  nations ;  the  vessel  arrived,  has  sailed 
under  the  authority  of  the  laws  of  Congress,  bat  she  is  met  at 
the  quarantine  ground,  not  by  a  bridge  with  a  draw,  which-  she 
may  pass  in  half  an  hour,  but  by  a  mandate  from  the  State  au- 
thorities, stating,  in  substance,  that  the  convenience  or  necessities 
of  the  people  of  the  port,  which  she  is  approaching,  require  that 
she  shall  remain  at  quarantine  one,  ten,  or  twenty  days,  accords 
ing  to  circumstances.  Is  such  a  detention  unconstitutional  T  It  has 
never  been  pretended.  The  contrary  has  been  exptessly  ad- 
judged." And  in  support  of  this  declaration  he  refers  to  the 
opinion  of  Chief  Justice  Marshall  in  Gibbon  vi.  Ogden,  9  Wikeat. 
203. 

In  further  support  of  this  doctrine  see  1  Pick.  180.  9  JbAw. 
It.  507.  1  Kent's  Com.  411.  8  Cowen,  146.  4  Wend.  9.  10 
Maaa.R.'JO.  3MelralfR.l(i2.  12  Con.  R.  7.  2N.Hamp.Jt. 
aZ.     1  Story  Com.  Con.  432.     2  W/Uirt.  Penn.  639. 
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Mayer  and  AidermeD  of  Savamitli,  Sic.  v.  Tbe  Sula  of  Gec^gia,  &g. 

The  same  ijuestion  has  been  repeatedly  presontod  for  the  de- 
terminBlion  of  the  Supreme  and  Circuit  ConrU  of  the  Unitod 
States.  And  Chief  Justice  MarAoO,  iu  the  coee  of  Wil»/m  n. 
The  BlacL  Bird  Ck-eek  Marth  Company,  2  Peta-i'  8.  C.  if.  245,  Bays, 
"  The  measura  authorized  by  tho  Act  stops  a  navigalile  creek, 
SDd  most  be  supposed  to  abridge  tho  rights  of  those  accustomed 
to  use  it.  But  this  abridgment,  unless  it  comes  in  conflict  with 
the  Constitution  or  laws  of  the  United  States,  is  an  a%ir  between 
the  Govenuoent  of  Delaware  and  its  citizens,  of  which  the  Su- 
preme Court  can  take  no  cognizance;  that  if  Congress  had  passed 
an  Act  regulating  commerce  in  those  creeks,  the  Court  would 
feel  no  difficulty  in  saying,  that  a  Stats  law,  conflicting  with  the 
law  of  Congress,  would  be  void." 

That  the  power  of  Congress  toregulatecommerce  withlbreign 
nations  and  among  the  several  States,  does  not  deprive  the  State 
government  of  the  right  of  I'egulating  internal  commerce,  provid- 
ed such  legislation  does  not  interfere  with  that  of  tbe  general  gov> 
ertanent,  I  would  cite  3  Whealon,  337.  3  Soward,  212.  12  Pe- 
ten,  91.     5  Howard,  504. 

The  right  of  the  State  to  pass  tliis  Act,  is  conceded  in  the  am- 
plest terms,  in  a  very  elaborate  opinion,  recently  delivered  on 
his  circuit,  by  Mr.  Justice  Woodbury.  I  refer  to  the  case  of 
The  IheUed  States  v*.  The  New  Bedford  Bridge,  reported  in  1 
Woodbury  and  Minot,  -p.  401. 

He  says,  "  I  think  that  the  power  over  tbe  public  navigable 
streams  connected  with  our  foreign  commerce  and  coasting  trade, 
for  tbe  purposes  of  its  revenue,  is  vested  in  Congress,  but  does 
not  by  those  grants,  prevent  tbe  States  from  continuing  &eir  for- 
mer legisladon  over  them,  and  especially,  as  to  reserved  objects, 
until  it  conflicts  with  somo  law  passed  by  Congress  tinder  those 
grants,  or  some  treatios  made,  or  some  express  provisions  of  the 
ConstituHnn."     (p.  423.) 

Again — "  Because  Congress  has  made  the  placv  a  port  of  en- 
try,  can  tho  State  do  nothing  in  teladon  to  it,  under  the  idea  that 
the  power  of  Congress  is  oxclusivel  Catmot  the  States  and 
Cities  under  them  also,  appoint  harbor  mastera  to  regulate  bal- 
last, and  die  place  of  anchonigo  of  the  foreign  vessels  ?  Oatnat 
they  make  or  authorise  leharves  at  which  the  veud*  can  wilmtd  1  or 
prescribe  bow  their  fires  shall  be  extinguished,  or  guarded- while 
in  port,  so  as  to  prevent  cooflagrstioii  to  the  sbipping  or  the  port  T" 
▼oi.  IV.  6 
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Mayor  md  Aldennen  of  SsTBDiiab,  Ac  v.  Tb»  State  of  Gmrgia,  ftii. 

Again — ^'  It  is  not  mere  quarantine,  or  healdi  laws,  or  in^>ec- 
tion  laws,  or  police  laws,  or  pauper  laws,  or  bridges  and  roads,  or 
laws  as  to  internal  commerce  within  die  State,  which  may  be 
considered  as  reserved,  Eind  the  power  over  them  never  parted 
with.  But  much  as  to  the  improvement  and  regulation  of  har- 
bors, and  vessels  in  port,  in  other  respects,  but  not  directing  any 
thing  in  regard  to  them  which  conHicts  with  any  actual  legisla- 
tion by  Congress,"     (p.  429.) 

Again — "  This  not  being  an  obstruction  by  an  individual  without 
a  claim  of  authority  &om  the  State,  I  ieel  compelled  to  admit, 
that  the  State  herself  may  set  up  her  State  rights,  to  legislate 
concerning  the  wateia  where  this  bridge  exists,  (clearly  vrithin 
her  limits,)  and  partially  obstruct  them  if  the  thi»kt  it  beiuficial, 
until  her  Acta  conflict  with  some  law  of  Congress,  connected  vritb 
foreign  commerce,  or  that  between  the  States."    (p.  412.) 

Forced,  as  we  are,  by  the  organic  law,  to  deliver  our  judg- 
ments in  great  haste,  it  is  gratifying  to  find  that  we  are  so  fully 
Buatained,  by  thb  well  considered  opinion  of  Justice  Woodbury, 
and  which  was  not  received  in  time  to  be  lued  in  die  argument. 

We  are  not  prepared  then,  to  go  in  advance  of  the '  Cmuts  of 
the  United  States,  in  disclaiming  State  jurisdiction.  There  is  no 
complaint  on  the  part  of  the  General  Government,  or  of  any  per- 
son claiming  under  the  laws  of  Congress,  and  the  State  will  not 
volunteer  to  repudiate  its  own  sovereignty.  Congress  has  not 
seen  fit  to  legislate  concenung  this  stream  j  and  unUl  the  power, 
conf^flsodly  belonging  to  it  in  this  behalf,  shall  be  exercised,  tlie 
mere  repugnance  of  the  law  (if  indeed  there  be  such)  to  the  power 
in  Congress  to  regulate  commerce,  wiU  not  render  it  void. 

In  the  exerrase  of  this,  as  well  as  every  odier  acknowledged 
right,  the  individual  must  act  at  his  peril,  the  rule  being  tic  utere  Uta 
vt  aO^num  non  ladat.  And  whether  the  erection  of  these  wharves 
will  or  will  not  injure  the  navigation  of  the  river  is  a  &ct,  qwttio 
/aeti,  for  the  jury.     10  Price,  372,  373,  374,  378. 

It  may  be  proper  to  state  that  doubts  have  been  entertained, 
and  indmated,  whether  that  can  be  regarded  as  an  ofience  against 
BtaU  hatet,  which  has  been  done  in  conformity  to  them,  and  un- 
der an  Act  of  incotp(»ation  from  them ;  she  being  the  best  judgB 
in  all  local  matters,  all  sections  and  iateretts  being  represented  in 
her  public  councils.  If  she  acts  injudiciously  and  ii^uras  the  vxf- 
^tion  of  her  potts,  slw  is  die  pnn»pkl  nShmt. 
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M^orand  Aldnrnsn  of  Bavamuh,  Ac.  vj.  The  Blate  of  Georgii,  &a. 
We  will  come  now  to  Uie  other  points   presented   in  these 
pleadings;  aodlshftll  examine  them  inrespective  of  the  order 
ia  which  they  were  made. 

[3.]  One  d'tbe  exciuea  aasi^ed  by  the  defendants  below,  for 
BOC  peifbrming  the  duty  required  by  tlie  Act  was,— That  die  par- 
tieshadslept  OD  their  rig^t,  if  indeed  they  had  any.  Itisceitunly 
true,  that  the  Coort  will  not  interfete  by  JViukJtwRNf,  after  consid- 
erable  delay  on  the  pait  of  the  party  applying  fot  it,  and  espe- 
cially, if  other  intereeta  have  sprung  ap,  which  would  be  afiected 
by  ^e  proceeding.  But  the  cases  cited  in  support  of  ibis  princi- 
ple, show  what  ia  understood  by  the  Courts  as  amounting  to  grtut 
lacha.  In  one,  the  applicant  had  slumbered  from  1S17  to  1829 ; 
and  in  the  odier  &om  1799  to  1813.  Th4  King  w.  The  Stain- 
/ortk  and  Headly  Ca>ud  Compawy,  1  M.  If  8.  32.  Rex  tw.  Com- 
miuieiun  of  Cockayiunttk  heloture  AcL  1  Bam.  tf  Adolp,  378, 
360,  (Engl,  Com.  Law  Rep.  XX,  403.; 

By  reference  to  the  &cts  embodied  in  the  record,  it  does  not 
appear  that  any  imreasonable  delay  occurred  in  this  case.  The 
pai^  applied  Jot  die  appointment  of  Commissionen,  so  soon  aa 
the  map  could  be  found,  annexed  to  and  made  a  pan  of  the  Act, 
and  without  which,  it  was  impeedble  for  diem  to  proceed  in  the 
discharge  of  their  duty. 

[4.]  Another  excuse  was,  that  the  writ  of  Mandamus  was  not 
a  writ  of  Rigit,  and  rests  in  the  legal  and  equitable  discredon  of 
die  Court,  to  be  governed  by  the  ficts  and  circumstances  of  each 
particular  case,  and  in  this  case,  ought  to  have  been  controlled 
by  the  finding  of  the  jury ;  that  if  the  line  should  be  run,  accord- 
ing to  the  Act  of  1841,  it  would  injure  the  navigation  c^  die  riv- 
er Savannah,  the  commerce  thereof  and  the  public  generally. 

Whether  the  writ  of  Mandamus  be  not  a  writ  of  Right  in  diis 
State,  I  deem  it  unnecessary  to  determine.  It  is  a  eoiutihUioitai 
writ  in  Georgia.  By  the  3d  Art.  and  7th  Sec.  of  die  Consdtntipii, 
h  is  declared  "  that  the  judges  of  the  Superior  Couita,  or  any  of 
them,  shall  have  power  to  issue  writs  of  Mandatmu,  prohibidon, 
scire  &da8,  and  all  other  writs,  which  may  be  necessary,  for  car- 
rying dieir  powers  fiilly  into  effect."  (Prince,  911. J  Would  it 
not  be  absurd  to  say.  that  to  the  Superior  Courts  belong  the  con- 
stitudonal  right  of  using  the  writ  of  Mandamus,  whenever  it  is  ne- 
oenary  for  carrying fA«>r  powets  folly  into  effect ;  and  yet  that  they 
max  not  "><>«  ^^  ^"^  wben.it  beonnes  MdupouoMy  necessary, 
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fijr  the  purpose  of  CBrrying  into  effect  bq  Act  of  lite  Le^slature, 
B  cfKirdmate  bntnch  of  the  C^OTenuiient  1 

But  put  this  objection  in  the  strongest  light  for  the  defendants, 
and  concede  that  it  is  a  discretionary  writ,  to  be  issued  mdy  where 
die  party  has  no  other  specific  legal  remedy — (and  the  books  do 
not  go  as  &r  as  this';  they  hold  the  propositioii  as  here  stated,  as 
the  general  rule  only,  to  which  there  are  exceptions) — still  the 
case  is  with  the  relators.  Here  is  a  poeitiTe  ttatutary  right,  and 
^  party  applying,  not  only  has  no  other  tpecijic  Itgal  remedy, 
but  no  other  redress  whatever,  legal  or  equitable.  Deny  dns 
writ,  and  you  abrogate  the  franchise  itseK  The  Act  becomes  a 
nullity.  Could  the  Court  hesitate  for  a  moment  in  such  a  case  t 
Perh^fB  it  is  not  going  too  tar  to  say,  that  had  no  remedy  ensted, 
it  woiild  have  been  the  duty  of  the  Court,  in  the  exercise  of  its 
common  law  powers,  to  have  devised  one  appropriate  to  the  caae ; 
nH  j*>  m  remedium.  There  must  be  no  failure  of  justice  fin- 
want  of  adequate  relief  Can  we  say  then,  that  the  discretion  of 
the  Circuit  Judge  has  been  fiagTanUy  ahuued  in  grantoi^;  thia 
writ  under  such  circumstances  1 

On  the  contrary,  we  are  clear  that  it  was  obligatory  on  him  to 
inteipose  as  he  did,  promptly  and  efficiently,  in  preventing  tte 
will  of  the  Legislature  from  being  defeated  or  evaded;  and  that 
had  he  failed  so  to  do  our  course  would  have  been  plain,  and  that 
even  the  verdict  of  the  jury  would  have  been  no  justification  fitr 
his  neglect  or  refiisaL 

If  the  right  is  itidiaputable— especially  if  it  be  MtaiMtory,  and 
there  is  no  remedy  to  enforce  it  but  by  Mandamut — I  ^prdiend 
die  propriety  of  issuing  ihis  writ  cannot  be  disputed.  4  Bae.  Abr. 
496, 618.  C<»i!per,  378.  Green  w.  The  African  MetJtodut  EpUr 
copal  CJiMTcA,  2  Serg.  ^  RauHe,  2SB.  Duffy  vt.  The  Harndmrg 
and  CarUtJe  J^mtpike  Company,  9  Serg.  !f  Ravile,  S9. 

In  The  Commonwealth  ex  rd.  ifc.,  vt.  The  Mayor  of  Lancatter, 
5  WaUt,  1S2,  C.  J.  Gibson  remarks, "  An  action  to  en&rce  die 
right  could  not  be  maintained  against  the  corporation,  because, 
perfermance  <^  a  corporate  fiinction,  is  not  a  duty  to  be  demanded 
by  action,  and  unless  recourse  could  be  had  to  the  functionary  in 
die  first  instance,  the  relator  might  have  a  case  for  redress  with* 
out  a  remedy." 

The  CommonwealA  of  VtrgiMa  vt.  The  Jiutica  of  Fairfax 
ComOy  CoKrt,  S  Va.  Ccuei,  ^.  9,  is  a  strong  precedent  upon  this 
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poiot.  After  reriewing  all  of  the  autfaorities,  ihe  Couit  eajs, 
"  The  result  of  these  cases  seeniB  to  be,  that  the  Superior  Ctnin 
of  Law,  which  guo  ad  hfc,  posseaees  the  same  power  belonging 
to  the  Court  of  King's  Bench,  will  oblige  all  Courts  and  Ulaga- 
tratea  to  execute  that  justice  to  which  any  porti^  is  entitled,  and 
which  they  are  enjoined  to  do  by  law,  eipedaUy  if  it  be  enjmntd 
bi/  ilatuU,  and  that  they  will  do  this  by  Mandamus  in  all  cases, 
where  there  is  a  right  and  no  other  specific  remedy  i  that  the 
original  nature  of  tbe  writ,  and  the  end  for  which  it  was  framed, 
ought  to  direct  upon  what  ocoaaioiiB  it  should  issue ;  that 
the  end  for  which  it  was  framed,  was  to  prevent  a  foilure  (^ 
justice  and  a  defect  of  police,  and  that  it  ought  to  be  used  on 
all  ocicasions  where  there  Is  no  other  specific  remedy,  and  justice 
and  good  government  require  one :  and  that  ministerial  and  police 
officeia  are  not  protected  from  its  control,  by  any  discretioa  which 
may  be  supposed  to  grow  out  oC  the  nature  of  their  functions." 

[S.]  The  other  reasons  render^  by  the  detendanU  for  their 
renstance  may  be  considered  and  disposed  of  together.  It  was 
assumed  that  the  language  of  the  Act  was  not  imperative,  but 
permiMtive  only,  leaving  it  optional  with  them  to  act  or  not  as  ihej 
might  see  fit.  And  were  it  otherwise,  they  conteitded  that  the 
duty  it  imposed  was  not  the  legal  duty  of  the  River  and  City  au- 
thoririee ;  and  that  they  consequently  could  not  be  compelled  to 
perform  it. 

The  terms  of  the  act  are  too  plain  to  admit  of  doubt.  By  the 
3d  Section  the  parties  authorized  to  choose  CommisBioners,  that  is 
the  Mayor  and  Atdennen  of  the  City  of  Savannah,  ihe  Comnua- 
sioners  of  Pilotage,  &c.,  and  the  proprietors  and  owners  of 
wharves  and  lands  on  the  shore  of  Hutchinson's  Island,  "  ara 
required  forthwith  to  appoint  said  Committitmeri."  It  is  further 
provided,  that  either  party  may,  afier  giving  the  other  parties  in- 
terested notice  of  such  appointment  having  been  made,  assign  and 
fix  a  day,  when  they  wiQ  proceed  to  execute  the  trust  conferred 
upon  tbem  by  the  statute,  and  it  is  made  the  duty  of  the  Com- 
missioners, on  the  day  bo  assigned  and  fixed,  "  to  proceed  to  per- 
form the  duties  and  office  required  by  the  Act" 

We  hold  then  that  the  defendants  were  wrong  in  the  position 
ihey  occupied,  that  the  Act  imposed  no  obhgation,  but  merely 
conferred  authority,  which  fliey  were  at  liberty  to  accept  or  de- 
cline.   iX  is  fint  made  incumbent  on  dtem  j%riAio*fi  to  appoint 
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CotnmusioDen,  and  in  tLa  next  place,  it  is  msde  the  impentiTe 
duty  of  die  Commiasionen  ao  cbcioen,  to  proceed  to  execata  the 
duty  required  by  the  Act,  whenerer  a  day  is  fixed  by  either  party 
fi>r  that  puTpose,  and  the  rest  duly  notified  thereof. 

It  may  be  conceded  that  the  Legislature  could  not  ootnpel  the 
defendants  to  do  any  thing  not  within  the  line  of  th^ir  dii^.  It  ia 
insisted,  howerer,  and  we  diink  very  properly,  that  the  requiritioa 
here  made,  comes  legitimately  within  the  pale  of  their  official  func- 
tions. WhoBofit  and  proper  to  execute  a  commiaaioo  which  had 
for  one  of  its  avowed  objects  "  the  improrement  of  the  navigation 
of  die  River  Savannah,"  aa  the  Mayor  and  Aldermen  of  the  City 
of  Savannah  and  the  ConunissionerB  of  Pilotage  for  the  bar  of  Ty- 
bee  and  River  Savannah  1  No  one.  The  entire  supenDCendence 
and  guardiaiuhip  of  the  City  and  River,  and  the  interaita  and 
wel&re  of  each,  are  intrusted  bj  die  charter  of  1825,  and  the  va- 
rious Acts  amendatory  thereof)  to  these  officers.  Damom'i  Con^ 
p.  464,  tect.  5,  6,  9.  Pomp.  Act  of  1838,  p.  63,  mc.  S.  Act  ^ 
1915,  I^hmt'*  Dig.p.  678.  Ad.  of  1807,  Cla^o»'t  Dig.p.  4»6. 
Act  of  1828,  Dawton't  Omgi.  479. 

In  the  nervous  language  of  Judge  Fleming,  "well'  mi^t  the 
Legislature  call  upon  them  aa  public  officers,  and  in  the  discharge 
of  their  official  duty,  to  euperintrad  the  location  of  the  line  of 
wharf-heads  along  die  diora  of  Hutchinson's  Island.  The  Leg- 
islature indeed,  would  have  been  wanting  in  its  duty  to  the  public, 
had  they  audiorlEed  this  line  of  wharf-heads  to  be  established,  widi- 
out  the  snpe^rision  of  the  defendants,  whose  peculiar  du^  it  is  to 
see  that  the  navigadon  of  the  river  is  not  injured  by  iUegal  ob- 
structions," 

The  right  of  the  relators  then  to  this  writ,  seems  to  be  mani- 
fest; and  the  only  obstacle  really  is  the  reluctance  of  the  defen- 
dants to  discharge  the  duty  required  of  diem  by  the  statute,  be- 
lieving, as  diey  no  doubt  honesdy  do,  that  it  will  resuH  in  detri* 
ment  to  the  City  whose  wel&re  is  committed  to  their  hands.— 
We  can  appreciate  their  scruples,  but  those  fears,  however  well- 
feunded,  cannot  justify  their  renstance.  It  has  been  well  stud. 
that  "  laws  enjoin  duties  without  and  agamst  the  will  of  those 
who  are  to  perform  them."  In  the  stem  execution  of  law,  a  Ro- 
man Consul  was  called  on  to  condemn  his  own  sons  to  an  igno- 
minious death. 
During  the  late  pecuniai;  convulsions,  through  whicfa  we  have 
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BoMwick  M.  Pecfciiw,  HopkJna  &  Whits. 
passed,  when  oar  paper  cnrrency,  owing  to  the  suspension  of  the 
Banks,  bad  depreciated  ftom  fifteen  to  forty  per  cent  below  par, 
and  specie  funds  were  exacted  in  the  payment  of  debts,  bow  nn- 
gracions  the  office  in  Judges,  Attoneys,  Sberifis  and  other  public 
ngenta,  to  enforce  the  precepts  of  the  Court  at  die  enormous  sac- 
rifice which  was  made  of  the  debtor's  property.  Yet  no  hottest 
man  bedtated.  How  vital  to  this,  and  every  other  business  com- 
munity, tbat  die  law  should  triumph !  Were  SaTannah,  our  com- 
mercial emporium,  to  be  blotted  from  the  map  of  the  State,  and 
ber  very  site  become  anodier  Dead  Sea,  still,  when  the  sovereign 
authority  ctmttitntlionalljf  speaks,  its  mandate  most  be  obeyed ! 

The  Act  of  1841  was  passed  for  the  purpose  of  improving  the 
navigation  of  the  River,  and  benefiting  the  commerce  of  the  City. 
Those  who  obtained  its  enactment  believed,  no  doubt,  that  such 
would  be  its  efiects.  Should  these  expectations  not  be  realized,  and 
there  is  reasou  to  apprehend  that  they  will  not  be,  it  will  not  be 
the  first  time  where  results  have  &iled  to  fulfil  our  anticipations. 
Hidas  prayed  tbat  whatever  he  touched  mig^t  be  turned  into 
gold,  and  the  request  of  the  Phrygian  King  was  granted.  But 
when  the  veiy  meats  which  he  attempted  to  eat  became  gold  in 
bis  month,  he  earnestly  implored  the  Qods  to  take  back  the  fhtal 
gift. 

Whether  the  General  Assembly  poaeess  this  di^wnsing  pow- 
er in  the  present  case,  it  is  not  for  this  Court  to  dedde.  All 
that  we  can  do  now  is,  to  affirm — as  we  most  cordially  do— ^e 
able  and  independent  judgment  pronounced  by  the  Court  below. 


No.  4. — Alfred  C.  Bostwick,  Adm'r  of  James  Bright,  deceas- 
ed, plaintiffin  error,  vt.  Fkokinb,  Hopkins  Sc  WHrrE,  defend- 
ants in  error. 

[1.]  WbereaCcmrtbaijiiriidictianortheperwii,  •ndtbefDbJMtSMttsFDf  the 
ndt,  and  iba  defendaat  hM  wmie  i^vnega  azemp^g  bim  froin  tbs  jniiBdiction, 
bemsywsivatbeiaiiilegeif  becbooMlodoa);  u  wbera  *  par^  wu  iBed 
faa'OswiofhWifaaiBtiisctiDaaar,  maftjwpiriycapigsbla  ia  a  Court 
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Bostwick  ■>(.  PerkiiH,  Hopkina  Si,  While. 

of  Eqmt]?,  Bod  tfaedefeodut  aaiiUBKedin  the  jnriadictkniof  the  Court,  tai. 
cmfo—oJ  jmlgiaeot  to  ths  pUintiSi :    the  Court  rafuaed  to  Mt  adde  tbo  jndg- 
meat  on  that,  grooGil,  aiW  the  lapae  of  more  than  ftie  yean. 
[S.]  Futiea  caimot  by  conamit  giie  the  Conrt  joriadiction,  where  it  hu  noora 

This  was  a  motion  to  set  aside  a  judgment  for  t3S37|*^,  in  fa- 
vor of  the  defendants  againet  the  plaintifT  in  error,  in  Pulaski  Su- 
perior Court.  Trie<1  before  Judge  Scakbobouor,  and  motion 
refiised,  October  Term,  1847. 

All  the  iacts  necessary  for  a  proper  understanding  of  the  points 
decided,  are  embodied  in  the  opinion  of  the  Court. 

Wh.  S.  Rockwell,  for  plaintiff  in  error,  cited  the  following 
authorities : 

Ist.  As  to  the  judgment  being  void.  8  Oornt.  584.  1  Peten' 
a  a  R.  4S2.  13  S.  !,■  R.  1S6.  5  Id.  358.  2  Contt.  R.  So.  Ca. 
33P.  3  Munf.  550.  4  Id.  95.  5  U.  23.  3  Out.  513.  Dougl, 
679.     SmUk't  Lead.  Cat.  334. 

2d.  As  to  the  jurisdiction  of  the  Conrt,  6  Pet.  691.  9  J.  R. 
229.  Airfty.llO.  lZta«.261.  5  jtfW*..  67.  9  Irf.4G2.  Hid. 
25.  1  Id.  401.  G  Pick.  232.  6  Verm.  580.  4  Cow.  380.  6 
Wend.  447.  9  HaU,  358.  1  Ham.  260.  3  J.  J.  Manh.  600.  1 
MiM.  529.  S  Plackf.  108.  1  Bailty,  294.  2  Bittgh.  313.  2  ?> 
ler,  218.     1  DwUap't  Prae.  438. 

3d.  As  to  the  aciiuiescenco  of  die  party,  4  McC.  79,  I  If.  If 
McC.192.  1  Bihh,  262.  3  McC.  280.  Breae,  31.  Qw!e,31,70. 
"  DehUe  JSmdameTitum  JaUU  opta,"  S  John.  R.  331. 

4th.  As  to  the  lapse  of  time.  3  Ham.  16.  4  Watd.  217.  3 
McC.  19.  "  Qvod  ab  initio  turn  valet,  w  tractu  tempori*  nohconva- 
letcit." 

Harsis — representing  Waaren— contra. 

By  the  Qmrti — Wabneb,  J.,  delivering  the  opinion. 

From  the  record  in  this  case,  it  appeals  that  an  action  of  as- 
sumpsit was  instituted  in  the  Superior  Court  of  Pulaski  county, 
sgahist  SoBtwiok,  the  plaintiff  in  enor,  as  the  adm'r  of  James 
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Boatwick  <n.  Ferkin*,  Hopkina  &.  While. 
Bright,  deceased,  on  a  promissory  note  made  by  Bright  &  Walk- 
er, who  were  copartnera. 

The  defendant  was  duly  served  with  process  and  confeseed 
judgment  to  the  plaintifTs,  for  the  amount  due  on  the  note  in  the 
Conrt  below,  and  judgment  was  rendered  against  him  in  July,  184  !■ 

Id  October  1847,  the  defendant  made  a  motion  in  the  Court 
below  to  quash  the  Judgment,  and  set  the  same  aside  for  irregu- 
larity. First.  Because  it  appears  from  the  record  in  said  cause, 
that  the  defendant  was  the  adminiBtrator  of  James  Bright,  de- 
ceased, who  was  a  copartner  of  James  Walker,  and  that  said 
Walker  was  a  surviving  copartner,  and  that  said  judgment  was 
against  said  Bostwick  as  administrator  as  aforesaid,  and  therefore 
auU  and  void. 

Second.  Because  the  adtninietrator  ot  a  deceased  copartner 
cannot  be  sued  at  law. 

Third.  Because  a  Court  of  law  has  no  jurisdiction  over  an 
administrator  of  a  deceased  copartner. 

The  record  does  not  disclose  alErmatively,  that  Walker  was 
the  surviving  copartner  of  the  firm  of  Bright  Sc  Walker-~as  to 
that  fact,  the  record  is  silent.  The  ground  of  the  motion  to  set 
aside  the  judgment  in  the  Court  below  is,  for  die  want  of  juris- 
diction in  that  Court.  The  argument  is,  that  a  Court  of  equity, 
and  not  a  Court  of  law,  had  jurisdiction  of  the  case  as  made  by 
the  record,  and  therefore,  die  whole  proceeding  was  coram  no» 

[1.]  Where  the  Court  in  which  die  judgment  is  rendered,  has 
m>  jttriidictio»  either  of  the  person,  or  the  subject  matter  of  the 
smt,  then  the  whole  proceeding  is  unquestionably  void,  and  a 
nullity — but  where  the  Court  hat  jvriidiction,  both  of  the  person 
and  the  subject  matter  of  the  suit,  although  it  may  err  in  its  opin- 
ion of  the  law,  yet  such  judgment  is  conclusive  upon  the  parties 
to  it,  where  there  is  no  appeal  Had  the  Superior  Court  of  Pu- 
laski 'County  juritdiction  of  the  defendant,  and  die  subject  matter 
of  the  sait,  as  disclosed  by  the  record  in  this  case  t  By  the  con- 
sdtutien  of  this  State,  and  the  Judiciary  Act  of  1799,  th^  Su- 
perior Courts  hare  power,  and  authority,  to  hear  and  determine 
all  eivH  causes,  in  the  county  where  die  defendant  resides/^ 
Prince't  Dig.  no.    Bid,  il9. 

It  appears  from  the  record,  die  defendant  resided  in  the  county 
of  Pulaski  where  die  judgment  was  rendered,  and  therefore,  tlio 
»oi.  rr.  7 
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Bortwick  w.  Pwkin*.  Bopfcim  &  WUw. 

CmiTt  faad  jurisdiction  of  the  penon  of  the  defbndiDt,  It  abo 
appeaTB  the  suit  was  instituted  for  di«  purpose  of  ooilecting  ths 
■mount  of  a  pnnniasory  note  whidi  was  the  fiiandatkni  of  the 
action.  Tha  Superior  C<mt  had  gentral  juriitUetiom  in  tlie  cotia- 
ty  tif  Pulaski  where  tbe  canse  was  tried  and  the  judgment  ren- 
dered ;  and  it  was  a  eivii  cause  which  ti>e  Conn  was  empowered 
by  the  Constitution  and  laws  of  the  State,  to  hear,  and  deter- 
mine. We  are  of  the  opinioDi,  the  Court  in  whidi  l^e  judgment 
was  rendeiec^notonlyhadjurisdictionof  tbe  ^erMW,  but  had  also 
jurisdiction  of  Uie  mSjeet  maUer  of  the  suit,  that  is  to  say,  tbe 
Court  had  the  authority,  under  the  Constitution  and  Laws  of  tb« 
Slate,  to  bear,  and  determine  the  cause  made  by  the  record.  It 
is  said  this  Court  bas  decided  in  Rooiev^  If  Barker  vi.  iS'Dom/- 
tU,  Ex'r,  I  Kelly,  489,  dkat  tbe  representative  of  a  deceased  co- 
partner cannot  be  sued  at  law  tor  acopartneiahipdeb^  dial  tbe  snr- 
viring  copartner  is  alone  liable  tberefor.  Such  was  the  judgment 
of  tiiis  Court  in  that  case ;  but  before  ihat  deotaioa  was  made,  it  waa 
the  practice  of  some  of  the  Courts  in  this  State,  to  hold,  that 
such  representative  oouU  be  sued  at  law,  under  the  proriBi<ms  of 
tbe  act  of  1818— and  such  it  is  quite  probable  was  tbe  rule  of 
decision  in  tbe  Court  where  the  jw^meut  was  rendered  gainst 
the  plaintiff  in  error  in  1841 — and  if  so,  that  judgment  was  as 
binding  and  condumTe  upon  the  parties,  as  any  other  judgment, 
rendered  by  a  Court  of  competent  jurisdiction. 

Admitting  there  was  error  in  die  judgment  of  Ae  Court  which 
pronounced  it  as  to  tbe  Law  of  the  case,  yet,  the  court  exercised 
its  judgment  in  relation  to  a  subject  matter  witbin  its  juriadictitm, 
and  it  must  be  conndered  as  binding  on  the  parliee  to  it.  The 
counsel  for  tbe  plaintiff  in  error  insists,  that  a  Court  of  Law  had 
no  jurisdiction  over  the  subject  matter  as  appears  from  tbe  face 
of  the  record,  but  that  a  Court  of  Equity  bad  tbe  exdiuive  juris- 
diction thereof 

[2.]  Although  a  party  cannot  by  consent,  give  the  CoQR  ju- 
risdiction, where  it  had  none  under  tbe  Law;  yet  where  the 
Court  has  jurisdiction  iif  the  subject  matter,  and  tbe  person,  and 
the  defendant  has  some  privilege,  which  exempts  him  &om  the 
jurisdiction,  he  may  waive  tte  privilege  if  he  cbooeee  to  do  so.— 
Oeerttreet  vt.  Brovm,  4  McCord't  Rep.  80.  It  was  the  privilege 
of  tbe  plaintiff  in  error,  when  the  suit  waa  instituted  against  him 
in  the  Court  below,  to  have  objected  to  the  jurisdiction  of  the 
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Boatwick  B).  PeAinM,  HokpJM  &  Whila. 

common  Law  Court,  but  be  chooeea  to  waive  his  privilege,  and 
Bcquiasca  in  the  jnriBdiction  of  the  Court,  and  con&sa  judgment 
to  the  plaiDtiSa  for  their  demand,  and  ia  now,  in  our  judgment, 
too  lat*  wldi  hi»  objection  to  the  jurisdiction,  after  die  rendition 
of  tfae  judgment  against  him  in  tbe  Court  below. 

In  a^ot^  vt.  SnUivM  If  Black,  3  Kdly,  281,  this  Court  said, 
**  Whenever  a  suit  is  instituted  against  a  party,  it  is  his  duty, 
promptly  to  defend  it  if  he  has  ai^  defence  to  make,  at  the  prop- 
er time  and  in  the  proper  maDuer." 

In  Emau  n.  Rogerg,  1  KtUy,  466,  we  held, "  In  all  cases  of  irreg- 
ularity in  the  proceedings  in  a  Court,  the  party  aggrieved  should 
apply  as  early  as  possible  :  and  if  he  either  proceed  faimselC  or 
lie  by  and  suffer  ^e  Mher  party  to  proceed,  the  Court  will  not 
assist  him — that  any  irregularity  must  be  taken  advantage  of  in  tlia 
firat  instance,  and  that  it  is  considered  as  waived  by  the  party, 
who  voluntarily  does  an  act,  submitting  to  the  proceeding,  Instead 
of  taking  steps  immediately,  to  avail  himself  of  the  irregularity, 
which  ought  always  to  be  done  in  the  first  instance."  The  plain- 
tiff in  error  when  he  was  sued  in  a  Court  of  Law,  waived  his 
privilege  of  objecdng  to  the  juriadicdon  of  that  Court,  and  vol- 
UDtarily  aeqnieBeed  in  it  SO  fiir  as  appean  to  us  from  the  record : 
and  continued  to  acquiesce  in  the  correctoess  and  legality  of  the 
judgment,  for  more  than  five  yeats,  before  taking  any  steps  to  set 
it  aside ;  and  in  our  opinion  the  Court  below  did  not  err,  in  the 
exercise  of  its  discretion,  in  refusing  the  motion  made  by  tfas 
plaintiff  in  error  ;  therefiire,  let  the  judgment  of  the  Court  below 
stand  afiimied. 
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Dudle]'  u.  Malleiy— Mallety  dj.  Dadle;. 

No.  5, — Maria  S.  Mallbry  and  Horace  Mallery,  pkintifik  in 
error,  w.  "Walter  S.  Dudley  and  Rinaldo  P.  Dudley,  bj  their 
Gnardian  ad  litem,  Adam  Ahaker,  defendant  in  error. 

Walter  S.  Dudley  and  Rinaldo  P.  Dudley,  by  their  next 
friend,  fcc,  plaintifis  in  error,  v*.  Horace  Mallbry  and  Maria 
S-  Mallery,  defendants  in  error. 

These  two  writB  of  error  being  Bued  out  to  the  same  decision 
in  the  Conrt  below,  were  considered  together. 

[I.]  After  ■Denmirer  to  the  whole  of  a  Bill  hw  been  argued  sndiJUowwJ.tbw 
Bill  i»  onl  of  Court,  and  therefore  cannot  bo  regularly  amended ;  but  whom 
a,  Demurrer  laavea  any  part  of  the  Bill  untouched,  the  «'hote  may  be  ainenil- 
ed,  uotwilhitandiDg  the  allonance  of  the  Demurm'- 

[3.]  The  Oonrta  in  tlri«  country,  faroring  the  intention  of  the  party  to  the  InitiM- 
ment,  particularly  m  the  di»poeilion  of  per«onat  property,  lake  hold  of  any 
word*,  to  qualify  or  eiplain  the  lecbnicHl  terms  which  oHiiirwise  would  create 
an  estate  tail ;  at  n  gift  to  M.  S.  D,,  for  und  during  the  natiind  life  of  her  hus- 
band W,  J.  D.,thinia  truitto  and  for  the  only  use,  benefit,  aod  behoof  of  tho 
ekild  or  tkildrm  of  the  said  M.  8.  D,  who  may  be  living  at  the  time  of  hor 
death,  if  more  than  one,  then  to  be  (dnitcil  among  them  iAdfeanijj^r«  a/it<, 
to  him,  her  or  them,  his,  her,  or  their  extaOeri,  adminitWaiort,  and  aiHgiu, 
forever,  are  words  of  purchatt. 

[3.]  M.  D.  made  a  conveyance  in  these  wordi,  "  and  if  it  sUmJd  happen,  that 
the  said  M.  8.  D.  «bonld  deport  this  life  leaving  no  child  or  childraQ  by  bar 
saidhosband,  then  in  trust  for  the  maintenance  and  (npport  of  the  said  W.J. 
D.  and  his  children."  W.  J-  D.,  the  husband,  died  before  bis  wife — HtU 
that  the  foe  to  tho  property  never  vated  in  W.  J.  D. 

r4.1  Wheie  there  ia  an  txpreii  estate  created  by  the  iostrament,  it  cannot  be 
impliid  that  a  different  cBlate  was  intended.  U  not  the  doctrine  of  implied 
eitalet  applicabla  to  IVilU  only,  and  not  to  Detdet     Qutre. 

fS.'l  An  instrument,  having  the  requiiiteaof  a  dead,  but  coached  in  the  following 
language :  "Then  the  said  negroes  to  revert  buck  to  me,  the  said  M.  D.(tho  Do- 
nor) and  nfler  mf  death,  to  be  divided  Bbaie  and  share  alike  between  my  two 
grand-eoDS,  Walter  8.  and  Kiualdo  F.  Dudley,"  is  a  tetlamentarj  paper. 

[6.]  To  give  jurisdiction  to  a  Conrt  of  Equity,  it  isnot  sufficient  to  state  merely; 
that  the  slaves  sued  for,  are  the  property  of  the  Complainant,  and  the  ponesaion 
is  witblield  from  the  rightful  owner;  tome  specij  reason  sbonld  bo  stated  in 
the  Bill,  ahowing  that  the  Complainant  it  entilled  to  a  tpieiJU  dtlivtrj  of  tba 


In  Equity.    In  Effingham  Superior  Court.    Dedsion  on  D«- 
murnir,  by  Judge  Flbmiso- 
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Diulley  w.  Malleiy— Mailer;  vi.  Dmlll^.  ~~ 

The  &cts  of  this  caae  and  the  points  decided  by  the  Court  be- 
low, are  fully  set  forth  in  the  opinion  of  the  Court.     . 

Charltom  &  Owens,  for  W,  S.  and  R.  P.  Dudley. 

The  following  ia  a  Bummary  of  the  points  made  by  the  argu- 
ment for  Complainanta : 


Ist.  Ab  to  the  points  excepted  to  by  Complaini 
Hia  Honor  erred  in  deciding,  that  the  interest  that  W.  S.  and 
R.  P.  Dudley  took  in  the  slaves  mentioned  in  the  Bill,  was  ac- 
quired by  tbem,  under  a  will  of  Mrs.  Dudley,  and  not  a  deed. 
This  instrument  is  admitted  to  be  a  deed,  as  to  some  of  its  provisions. 
It  ought  to  be  clearly  shown,  that  a  present  intei-est  over  got  back 
to  the  donor,  before  it  can  be  considered  a  will.  The  contingent, 
equitable  life  interest,  which  the  Donor  declared  she  should  have, 
if  she  were  living  after  the  determination  oi  the  particular  estate, 
and  ff  she  survived  W.  J.  D.,  was  not  a  reveriion.  A  reversion 
is  created  by  late,  (2  T^komai'  Coke,  top  pfige  166,  *oU  o.  4 
Kent,  3d  ed.  35i.J  This  interest  is  created  by  deed,  and  'v^as  a 
jkijiing  %te.  (4  KeiU,  296.)  -  Upon  the  contingency  h^peiung, 
the  Donor's  interest  was  equitable  and  for  life,  l^e  legal  estate 
being  in  the  Trustees,  and  the  fee  vesting  in  the  subsequent  g^n- 
tees.  This  paper  was  amer  a  will;  it  wasadeed,  aiuti^H) — ahovo 
tuque  ad  tnala ;  a  deed,  creating  a  particular  estate  in  Maria  S. 
Dudley,  and  upon  that,  Umited  several  fees,  not  mounted  one  upon 
another,  but  contingent  remainders  or  uses,  with  double  aspects. 
(4  Kent  199,  201.) 

2d.  As  to  the  points  excepted  to  by  the  defendant. 

I.  As  to  the  first  ground  of  Demurrer,  we  bad  the  right  to  in- 
quire of  defendant  as  to  their  marriage.  I  DaniellCh.  Pr.  635.  If 
not,  we  had  the  right  to  amend.    Story  Efi  <Pl.  §  459. 

II.  Maria  S.  Dudley  did  not  take  an  absolute  fee.  She  cer- 
tainly did  not  by  the  words  of  the  deed.  It  will  hardly  be 
doubted  at  this  day,  that  there  may  be  granted,  by  aj^ure  «w  or 
exeevtory  devise,  a  further  estate,  i^ier  an  estate  of  inberitance^- 
4  Kent,  {ad  ed.)  199.  2  Bl.  cap.  XX,  333.  Hill  v».  Hill,  Dudl. 
Eq.Tl.  And  wheretbe  prior  fee  is  contingent,  even  a  remainder 
may  be  created,  to  vest  in  the  event  of  the  first  estate  never  tak- 
ing effect,  not  to  eucceed,  but  as  collateral  to  the  contingent  fee. — 
Such  is  this  case.    4  £)nr,  199. 
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Dmlley  m.  HaUerr — Mallery  ».  Dndlof. 

The  rule  in  Shelley'ff  case  does  not  applj  here.  Ist.  Beccuue 
the  interest  of  Maiis  S.  Dudley  w&b  equitahle,  and  that  of  ber 
children  would  have  been  legal.  Hays  tm  real  ettaU,  RmU  IV,  ("J. 
Law  Lib.  marg.  p.  5.)  Sd.  Because  the  rule  never  applies  when 
the  limitation  overiato  "cAiTiJrM;"  it  must  be  "lUirs"  or  "han 
qf  the  body."  Hayi  on  real  eat.  92,  108—9.  4  KeiU.  Slfi.  3d. 
The  woids  " share  and  share  alike,"  "their  heirs,  ex'rs,  adtn'n 
and  assigns,"  would  in  any  event  be  sufficient  to  make  them  words 
of  purchase.  Xha  v$.  Lyde,  1  T.  R.  S97.  Doe  vt.  Lami»g, 
2Bur^llO.  I  Ld.  Rai^n.  203.  Lemaelu  vt.  Glover,  1  Rick.  Bq. 
143.  4,  7,  8. 

The  mle  in  TfibT*  case  does  not  apply.  That  nile  ^pUes  o&' 
ly  where  landt  are  devised  to  a  person  and  his  children,  and  he 
has  no  child  at  the  time  of  the  devise.  He  then  takes  aa  eolata 
tail,  because  the  gift  is  inuHediate/  but  where  the  property  is  de- 
vised  to  A.Jbr  life,  and  after  hi*  death  to  his  children,  the  rule 
does  not  apply. ,  That  is  a  good  legal  remainder.  Parkman  vt, 
Bawdoin,  1  Swauur,  363,  '4,  '5.  Lemackt  vs.  Glover,  1  Richard- 
MH't  £q.  144. 

III.  W.  J.  Dudley  did  not  take  the  fee.  The  rule  in  Wil^a 
case  does  not  H>p1y  to  him,  because  he  and  his  cfatldien  were  to 
have  only  the  uxnfntet,  for  "their  msintenanee  and  support," 
which,  of  course,  would  not  be  necessary  after  their  death.  I 
Kith.  Bq.  144.     1  Smimut,  246. 

But  in  reality,  W.  J.  Dudley  took  no  etiate  at  aUi  he  dying 
before  the  contingency  happened,  upon  'vrtiich  he  was  to  take. — 
4  Kent,  205. 

IV.  It  is  evident  from  the  deed,  ibat  Maria  S.  Dudley  never 
took  a  life  estate.  PuJe  Shep.  Touch.  44A.  31  Lav>  L&.  306, 
JVofa86. 

V.  Equity  will  entertain  a  Bill  for  the  specific  deltvery  of 
slaves.  Young  vs.  Burton,  1  McMnUan  Eq.  2&S.  Perry  vs.  Snm- 
*on,  1  Rich.  Eq.  79. 

Having  to  come  into  Equity  for  discovery,  the  Court  will  retain 
jurisdiction  and  give  relief  I  Story  Eq.  Jw.  82,  89.  1  Spear's 
Eq.  587,  8,  594.     S  BaiUy,  330. 

HEimr  fc  Wakd,  fer  H.  and  M.S.  Mallery. 

The  following  is  a  brief  summary  of  the  points  made  : 
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1st,  As  to  the  excepdon  of  Complainanta  to  the  decision  of  the 
Court.  No  other  ttrgumpnt  need  be  used,  to  convince  the  mind 
that  die  paper  is  teatamentai;  sb  to  Complsinonts,  than  a  refer- 
ence to  ita  tenns,  snd  the  decision  of  this  Couit  in  the  case  of 
HfUr,  ea^T,  Ite.  v*.  Young,  2  Kdly,  46. 

But  even  admitting  that  the  paper  is  a  deed,  the  Complainanta 
could  take  no  title  under  it  by  way  of  shifting  or  springing  use^ — 
Ist.  Because  there  is  no  trust  specified  in  said  instrament  for  them 
or  for  their  use.  2d.  Because  an  equitable  estate  tail  vested  in 
Maria  S.  Dudley,  or  a  contingent,  vested  estate  tail  in  remainder, 
became  vested  in  William  J.  Dudley.  Wild's  cok.  6  Rep.  17/— 
Prntce,  246,  7.  3d.  Because  there  is  no  use  of  any  kind,  raised 
for  them  by  said  instrument,  and  which  is  in  derogation  of  some 
other  estate,  previously  created  by  laid  instrument,  or  which  is 
authorized  to  be  created  for  their  use,  by  Home  person  clothed  vrith 
a  power  for  that  purpose,  upon  which  a  shifting  use  can  be  raised. 
4  Sou,  294,  6,  7,  8.  2  El.  334,  5.  4th.  Because  a  good  spring- 
ing  use,  must  be  limited  at  once,  independently  of^any  preceding 
estate,  and  not.by  way  of  reminder;  for  then  it  becomes  a  con- 
tbgent,  and  not  a  springing  use,  and  subject  to  the  same  rule  a* 
contingent  remainders.     4  KerU,  298. 

2d.  As  to  the  exceptions  «f  defendants — 

I.  His  Honor  should  have  sustained  the  firat  ground  of  Demurs 
rer.  «tofy£j.PtM  521,  2,579.  459.  2  A*.  393.  SVex.Sn, 
S6d.     Coop.  Eq.  257,  8.     2  SI.  109, 10,  205. 

II,  Under  the  8UU.  Wettm.  2,  "dt  dtmU,"  tfc.,  and  the  rule  in 
WtiSi  cat,  6  Rep.  17,  and  the  statute  of  Georgia,  converting  es- 
tates taU  into  absotiite  fbee,  Maria  S.  Dudley  took  an  absolute  fee 
in  the  property  conveyed. 

If  Maria  S.  Dudley  kad  ckildrat  at  HU  tifae  ^  tie  execution  o^ 
tke  paper,  or  tince,  capable  oftalang,  ^  complainants  would  take 
nothing  under  the  instrument.  2  "Bwr,  1100,  Doe  vi.  Perryer,  3 
T.  R.  384.  Doe  w,  CoUiiu,  4  Ibid,  294.  5  ManJe  If  8.  98.  11 
Batt,  668.  5B.^C.  866.  7  Taunt.  362.  3  Vez.  289.  I  BUTt 
a.  322,  4,  68.  1  Summer,  246,  £1.  Z  Jarm.  <m  WiiU,  73, 
«ote84. 

If  the  words  had  been,  remainder  over,  "  to  die  issne  of  said 

.   marriage,  or  to  the  heirs  of  her  body,"  complainants  could  take 

nothing,  the  Rule  in  Sholloy'B  case  having  applied.     Alfy  Gen't  vt. 

Sutton,  1  P.  W.  756.     12  Vez.  88.     Hill  m  Truetees,  241,  9.     1 
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miti  eh.  38,  9,  268, 9,  70,  1.     1  Kelly,  402.     1  Jarman,  53, «.     2 

Ibid,  an. 

In  the  application  of  the  Rule  in  Shelley's  case,  and  in  Wild's 
case,  to  equitable  tniet  estates,  Equity  follows  the  law.  i  Kent, 
25,  Garth  VI.  Baldu-m,  2  Vez.Sen.C46.  12  Vez.Jr.89.  IJarm. 
63,  n.     2  lb.  244,  5,  57,  n. 

"Where  real  or  personal  property  is  bequeathed  or  conveyed 
to  a  perttm  a»d  hU  child  or  children,  or  Jbr  life,  and  remaimder  to 
hit  child  w  children,  and  the  person  has  no  child  or  children  at 
the  time  of  the  execution  of  the  instrument,  ui  eiie,  and  none,  ca- 
pable of  taking  in  remainder,  have  since  been  bom,  the  wordt,  i» 
0rier  to  effectuate  the  intention  of  the  donor,  or  tettator,  mutt  be 
eanttnted  word*  of  limitation.  Wildes  case,  6  Rep.  17.  2  Jam. 
top  page,  329.  MeUUh  r«.  Mellish,  2  B.  If  C.  620,  f9,  E.  C.  L.R. 
X65.J  2B.lf  A.S1,  (22,  B.C.  L.Zfi.)  A  B.  if  A.  4Z,  AtpinwaU 
'vt.  Andrei  et  al.7  Man.  If  Gr.  912  f'49,  E.  C.  L.  90.J  2  B.  4-  P. 
484.     1  Sumner,  236,  359. 

III.  William  J.  Dudley  took  an  absolute  fee. 

A  vested  estate  tail  in  remainder,  became  vested  in  bim,  in  his 
life  time,  under  the  rule  in  Wild's  cSse.  IP.  W.  563,  3  At. 
616.  1  Vez.  Sen.  46.  6  Vez.  807,  10.  9  Ih.  232.  10  lb.  166, 
171,  6.  1  Bro.  a  119,  181,  637.  3  B.  197.  7  Mete.  377.  1 
urn  8.  C.  Rep.  358.  1  Jarm.  751,  76,  7.  2  Atk.  220:  2  Wm. 
Bl.  1083.  2  Vem.  545.  7  Mod.  439.  Dougl.  431,  430, 485.  15 
:Pidt.  104.    1  M.tf  W.  292. 

rV.  M^ria  S.  Dudley  clearly  took  a*  life  estate,  let.  Because 
sny  child  or  children  (if  she  had  one  by  W.  J.  D.)  could  not  claim 
title  until  her  death.  2d.  Because  the  contingent  remainder  to 
W.  J.  Dudley,  could  not  vest  until  her  death.  1  Jam.  464,  Vp' 
ton  VI.  Ld.  Ferrit.  5  Tex.  801.  18  B.  39.  A  Bro.  C.  iOO,  n.  a. 
8  B.  197.     1  P.  W.  40,.472. 

V,  The  mere  fact  of  the  property  being  ilavei,  will  not  audior- 
ize  a  specific  deliveiy  in  equity.  2  Story,  lee.  703.  1  JdeC. 
Ck.  56,  516.     1  Bail.  62,  and  1  McM.  256,  to  the  contrary  not- 


By  the  Gwrtf— Lumpkin,  J.,  delivering  the  opinion. 

M.  S.  Dudley  and  Rinaldo  P.  Dudley,  infants  under  die  age  of 
twenty-cme  years,  by  dieir  next  friend  and  guardian,  ad.  litem, 
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Adam  Amaker,  bU  of  the  State  of  South  Carolina,  filed  their  Bill 
in  Equity,  in  the  Superior  Court  of  the  county  of  Effingham,  and 
retuniable  to  the  October  Term  in  the  year  one  thousand  eight 
hundred  and  forty  six  of  said  Court,  and  therein  alleging,  that  in 
the  mouth  of  May,  in  the  year  one  thousand  ^i^t  hundred  and 
thirty-seven,  Mary  Dudley,  of  the  Slate  of  South  CaroUna,  made 
and  executed  a  certain  Bill  of  Sale,  or  conveyanee,  a  copy  of 
which  was  annexed,  and  is  as  follows : 
"Obokoia,  Epfinohah  Covntt; 

"  Know  all  men  by  theae  presents,  that  I,  Mary  Dudley,  of  Ao 
State  of  South  Carolina,  in  consideration  of  ihe  natural  lore  and  af-  ' 
fection  which  I  have  and  bear  to  my  dau^ter  Maria  S.  Dudley, 
wife  of  Wm.  J.  Dudley,  of  the  State  and  county  aforesaid,  and  for 
and  towards  the  better  support  and  maintenance  of  her,  after  my 
decease,  and  for  dive^  other  good  caases  and  considerations,  me 
thereunto  moving  especially,  have  given,  granted,  and  sold,  and 
by  these  presents  do  give,  grant,  and  sell  unto  JameB  O.  Goldwire, 
<^  the  State  and  county  aforesaid.  Trustee  for  the  said  Maria  S. 
Dudley,  wifo  of  the  said  Wm.  J.  Dudley,  a  negro  man  slave  named 
Jim,  between  foity-five  and  fifty  years  of  age ;  also  a  negro  girl  slave 
called  Eliza,  about  four  years  of  age,  with  her  future  issue  ftnd 
increase ;  and  also,  all  the  notes  of  hand  and  ready  money,  that  t, 
'  the  said  Maiy  Dudley,  may  be  possessed  of  at  or  on  the  day  of 
my  death,  unto  the  said  James  0.  GroLdwire,  his  executors,  admin^ 
iatraton  and  assigns,  in  trust,  to  and  for  the  only  use,  benefit, 
end  b^oof  of  the  said  Maria  S.  Dudley,  for  and  during  the  nat< 
ural  liie  of  her  husband,  W.  J.  Dudley,  then  in  trust,  to  and  for  the 
only  use,  benefit  and  behoof  of  the  child,  or  children  of  die  said 
Maria  S.  Dudley,  by  her  said  husband,  the  said  William  J.  Dud* 
ley,  who  may  be  living  at  the  time  of  her  death ;  if  more  than  one^ 
dien  to  be  divided  among  them,  share  and  share  alike,  to  him,  her 
or  them,  his,  her  or  tbair  executoie,  administrators  and  assigns 
forever.  And  if  it  should  happen,  that  the  eiud  Maria  S.  Dudley 
dtonld  depart  this  life,  leaving  no  child  or  children  by  her  said 
husband,  then  m  trust,  for  the  maintenance  and  support  of  the  saitl 
William  J.  Dudley  and  his  child  or  children,  and  ^ould  said  TAv 
lia  S.  Dudley  leave  oo  children  or  child  by  her  said  husband,  W, 
J.  Dudley,  to  have  and  to  hold  tiie  said  negro  man  slave  Jim,  and 
the  said  negro  girl  slave  Eliza,  and  her  issue,  during  her  widow' 
hood ;  and  should  it  so  happen,  that  the  said  W.  J.  Dudley  d^art 
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this  Hfe,  without  a  child  or  children,  then  the  said  negroes  to  re- 
vert back  to  me,  the  B&id  Mary  Dudley,  and  after  my  death,  to  be 
divided,  share  and  share  alike,  between  my  two  grandeons,  Wal- 
ter S.  and  Kinaldo  P.  Dudley;  and  I,  the  sud  Hsiy  Dudley,  do 
hereby,  for  myselfi^y  executors,  administrators  and  assigns,  war- 
rant and  defend  the  said  negro  man  lilKve  called  Jim,  and  the  said 
negro  slaTe  called  Eliza,  unto  the  said  James  O.  Goldwin,  his  ex- 
ecutors, adminiBtrators,  and  assigns,  against  all,  and  any  other 
person  or  pereons  whatever.  In  witness  wbere<^  I  have  hereunto 
set  iny  hand  and  seal,  this  (13)  thirteenth  day  of  Hay  in  the  year 
of  our  lord  cme  thousand  eight  huixlred  and  thirty-eeven. 
Signed,  sealed,  and  delivered 

in  the  presence  of  Makt  Dudley,  [l.  b.] 

Jos.  Hitchcock,  B.  C.  Poxtkk. 

This  instrument  was  duly  recorded  in  EfiSn^am  county,  upon 
the  following  affidavit  of  one  of  the  subscribing  witnesses : 

"  Personally  appeared  Benjamin  C.  Porter,  who  being  duly 
sworn,  on  the  Holy  Evangelist,  deposeth  and  says  that  be  wa« 
present,  and  did  see  Mra.  Mary  Dudley  sign,  and  execute,  and 
deliver  the  vritbin  instrument  of  writing,  for  the  purposes  therein 
mentioned,  and  that  Joseph  Hitchcock  with  himself  signed  as 
witness  thereto.         [Signed.]  B,  C.  Poxtek. 

Sworn  to  this  Sfltb  day  of  May,  1S37. 
J.  R.  MoRtuiv,  I.  F. 

The  Bill  further  alleged,  that  the  said  Mary  Dudley  departed 
this  life  before  the  said  William  J.  Dudley,  who  hath  since  de- 
ceased without  leaving  issue,  and  the  said  Maria  hath  since  inter- 
married with  Horace  Malleiy,  of  the  county  of  Effingham,  aitd 
State  of  Georgia ;  that  the  said  Horace  Mallery,  and  Maria  bis  wife, 
stall  retain  and  keep  poeeession  of  the  said  slaves,  and  that  the  said 
complainants  bad  frequently  appUed  to  them  ^to  surrender  said 
slaves;  that  the  said  Horace  and  wife  have  in  their  possession,  the 
original  bin  of  sale  or  conveyance,  under  which  the  cemplainants 
claim  title,  and  that  they  refuse  either  to  deliver  it  up,  or  permit 
the  complainants  to  have  access  to  it ;  and  die  said  complainants  af- 
ter specifically  interrogating  the  said  Horace  and  lils  wife  Maria  S., 
to  all  and  singular,  the  matters  charged  in  the  Bill,  prayed  that 
the  said  defendants  might  be  decreed  to  produce  the  said  oripnal 
BiB  of  sale  or  conveyance,  to  surrender  to  complainants  the  said 
slaves  Jim  and  Eliza. or  account  for  the  same,  and  to  pay  tocom- 
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plainsnta  the  hire  of  the  slaves,  since  the  intaTmarriage  of  the  lie- 
fendants,  and  for  iiirther  and  other  relief. 

To  this- Bill  a  Demurrer  was  filed,  alleging  the  following 
grounds— Fint,  Because  no  peraoos  ought  to  be  compelled  to 
set  forth  or  diacorer  any  matter  or  thing,  which  may  subject  him 
or  her,  to  any  p&ina,  or  penalties,  or  forfeiture  whataoever ;  and 
therefore,  as  the  said  complainant's  Bill,  on  ita  iace,  seeks  the 
discovery  of  a  &ct  from  the  defendants,  the  discovery  of  which 
would  subject  them,  (if  true,)  to  a  forfeiture  of  the  estate  sought 
to  be  recovered  from  tbetn,  they  demur  thereto. 

Second,  Because  the  said  complainants  have  not  made  any  such 
ease,  or  set  forth  any  such  title,  as  vrill  entitle  them  in  a  Court  of 
Equity  to  any  discovery  from  the  defendants,  orany  relief  against 

AAer  hearing  argument  upon  the  Demurrer,  Judge  Fleming 
declinad  expressing  any  opinion  on  the  first  ground,  simply  re- 
marking that  if  he  were  to  sustain  it,  he  would  allow  complainants 
to  amend  their  Bill,  by  striking  out  so  much  of  it  as  seeks  a  dis- 
covery from  the  defendants,  of  their  marriage. 

Under  the  teco»d  head  of  Demurrer,  various  views  were  pre- 
sented by  the  counsel  for  the  defendants.  Fmt,  It  was  contended 
that  Maria  S.  Dudley  took  an  absolute  fee  to  the  negroes,  either 
in  ber  own  right,  or  as  the  sole  heir  of  her  hnsband,  William  J. 
Dudley.  That  if  this  were  not  so,  that  she  took  at  least  an  estate 
daring  the  term  of  her  natural  life/  that  if  they  were  wrong  in 
these  positions,  then  they  insbted  that  the  t^ole  instrument  was  a 
will,  and  if  it  were  not,  that  portion  (^  it,  in  favor  of  the  complain- 
anta,  was  tettamentary.  That  if  the  conveyance  he  a  deed,  and 
not  a  will,  and  the  complainants  endtled  to  take  as  remainder-men, 
^at  their  estate  is  either  legal  or  equitable ;  if  equitable,  the  trustee 
should  have  been  made  a  party ;  if  legal,  they  have  a  fell  and  ade- 
quate remedy  at  law. 

His  Honor,  Judge  Fleming,  ovemiled  all  of  these  grounds,  ex- 
cept that  the  conveyance  was  tettameiUary  in  its  character,  as  to 
tbe  complainants;  to  which  latter  opinion  the  complainants  excep- 
ted, and  to  all  the  rest  the  defendants  excepted,  ao  that  we  have, 
for  the  first  time  since  the  establishment  of  the  Court,  tbe  novel 
sp«A:tacle,  of  two  Billi  of  Exceptions,  predicated  on  the  same  de- 

The  Coutt  below  having  determined  to  sustain  the  defendants 
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on  another  point,  which  would  be  fatal  to  the  Bill,  did  not  aee  fit 
to  decide  whether  the  complainants  had  the  right  to  inquire  of  tha 
defendants  if  they  had  not  Intermarried.  There  is,  thereibre, 
nothing^  for  ua  torevieio  in  this  behalf  We  are  inclined  to  thinK 
that  the  qucation  was  impropeiiy  propounded ;  still  we  are  clear 
that  the  Sill  might  have  been  amended  by  striking  out  th»  inter- 
rogatory. 

(I.]  Where  a  Demurrer  to  the  whole  of  a  Bill  haa  been  argued 
and  allowed,  the  Bill  is  out  of  Conrt,  and  therefore  cannot  be  reg- 
filarly  amended.  To  avoid  this  conaequence,  the  Courts  will 
sometimes,  instead  of  deciding  upon  the  Demurrer,  give  the  com- 
plainant  liberty  to  amend  his  Bill,  upon  terma.  Bnt  where  the 
Demurrer  leaves  any  panofthe  Bill  untouched,  the  whole  may 
be  amended,  notwithstanding  the  allowance  of  the  Demurrer,  for 
the  suit  in  that  case  continues  in  conrt.  Stoiy  Eq.  PI.  j459.  3 
Mitf.  Eq.  PI.  by  Jeremy,  219,  316,  and  aua  there  cited.  Cooper'* 
Bq.  PI.  115.     11  Va.  73. 

Upon  the  proper  construction  of  the  conveyance  made  by  oU 
Mrs.  Mary  Dudley,  our  opinion  wiU  be  very  brie(  notivithstonding 
It  bos  elicited  such  an  admirable  exhibition  of  "  complex  and  mul- 
tifkriouB  learning,"  by  the  erudite  and  ingenious  counsel,  who  have 
conducted  the  argument.  We  have  listened  with  padence  and 
profound  delist  to  a  disctission,  from  which,  it  is  not  too  much  to 
WJi  my  Lord  Coke  himself)  were  he  in  life,  might  derive  both  pleas- 
ure and  profit  We  lack  the  necessary  time,  bad  we  the  inclina- 
tion and  the  ability,lo  be  "  raking  in  the  aabes  of  antiquated  cases," 
{whose  name  is  .L<^m)k,^oi)  thiaabstrusepointof  f/acA-^eOerlore. 

In  the  interpretation  of  all  instruments,  the  iiUetUum  of  Uie  par- 
ties is  to  be  the  cardinal  rule  for  our  guidance,  and  when  discov- 
ered, it  will  be  executed,  if  it  can  be  done  consistently  with  the  rulee 
of  law.  And  we  see  nothing  to  prevent  every  clause  and  provis- 
ion of  this  conveyance  from  being  carried  into  effect. 

What  was  the  object  of  the  donor  ?  To  provide  first  fbr  Maria 
6.  Dudley  duringtbe  life  of  her  husband,  and  if  she  svrvived  bim, 
without  children  by  him,  then  for  her  maintenance  during  her 
undetuthood ;  if  he  survived  hor  without  children  by  her,  dten,  in 
trust  for  the  support  of  bim,  and  any  offspring  that  be  mi^t  have 
by  another  wife.  And  all  these  contingencies  failing,  or  events 
happening,  tbeb  the  negroes  are  to  return  to  her,  (which  they 
wonld  do  of  course  by  operation  of  law,)  and  lAno  finally  ^vea  them. 
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after  her  death,  to  her  gnad  children,  the  complainEmta  in  (be 
Bill 

[2.]  Under  the  nile  in  Shdley't  Gate,  "that  when  the  ancestor, 
by  any  gift  or  conveyance,  taketh  an  estate  of  freehold,  and  in  the 
same  gift  or  conveyance  an  estate  is  limited,  either  mediately  or 
immediately,  to  his  heirs  m  fee,  or  in  tail,  the  heirt  are  words  of  lim- 
itation andnot  words  of  purchase."  fXReporti  104/^  ormWild^s 
eate,  "that  where  land*  are  devited  to  a  person  and  hit  children, 
aad  he  ha*  no  childrcH  at  the  tine  of  the  deviee,  the  parent  takes  an 
estate  tail,' Y6  Rtporlt,  17,^  the  words  of  this  instrumeat  might  have 
been  sufficient,  unexplained,  to  have  vested  the  fee  Co  this  property 
in  Maria  S.  Dudley.  Still  there  are  superadded  tentupiled  upon 
each  othee  here,  which  take  die  case  out  of  the  operation  of  the 
principle  and  doctrine  of  those  rules.  The  slaves  are  given  in  trust 
lor  the  use  and  benefit  of  Maoa  S.  Dudley,  for  and  during  the  nat- 
atal  life  of  her  husband ;  then  in  tmat,  to  and  for  the  use  of  the 
chUd  or  children,  of  the  said  Maria  S.  Dudley,  by  Wm^.  Dudley, 
"  who  may  be  living  at  the  time  of  her  death,  if  more  than  one,  then 
to  be  divided  among  them,  thare  and  thare  alike,  to  him,  her,  or  them, 
hitjher.or their extcutortfOdminietratortfandairigntJbrever;"  "and 
ehould  it  so  happen  that  the  said  Maria  S.  Dudley  should  depart 
this  Ufe,  leaving  no  child  or  children  by  the  said  husband,"  kc. 

It  is  palpable  from  these  quintuple  phrases,  that  the  obvious  in- 
tent of  the  conveyance,  was  to  constitute  in  the  descendants  of 
Haiia  S.  Dudley  a  new  stock  of  inheritance,  and  not  that  the  is- 
sue  of  the  daughter-in-law  should  take  as  hein  by  descent  and 
successively.  And  innumerable  cases  could  becited  to  abo\f,thxt 
each  set  of  these  phrases,  and  even  words  of  much  weaker  im- 
port had  been  seized  Upon  by  the  Courts,  to  establish  the  in- 
tention, that  the  parties  should  take  as  pnrehatert,  and  not  as  Anr» 
in  the  technical  sense  of  that  term. 

It  is  true,  that  in  some  late  cases  in  England,  commented  on  by 
Jarman,  (2  Jarman  on  WtlU,  S75,J  the  Courts  in  diat  country  seem 
disposed  to  re-establish  the  original  rules,  in  all  of  their  stringency, 
and  lo  hold  that  no  after  wordt  shall  do  away  with  the  force  and  ef- 
fect of  the  technical  language,  used  in  the  instrument,  especially 
where  there  is  an  intermediate  estate,  or  a  limitation  over  created. 
Such,bowever,wasnotdiedoctrinepromulgated  in  the  great  case 
of  PffTwt  and  BlaUe,  (Hargrave'i  Law  Tract*,  fiOl.y  nor  held  at 
IT  Hall,  at  and  before  the  period  of  our  revolution,  when 
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we  adt^ted  the  common  law  with  the  construction  of  the  Brit- 
iih  Courts  upon  it.    ■ 

Mr.  Justice  Blactutone,  in  delivering  judgment  in  Exchequer 
in  Petri*  v.  Blake,  stBtee,  thu  ftll  the  esses  that  had  occurred  from 
the  statute  of  WiHs  to  that  time,  (a  period  of  about  two  ceoturiea) 
in  which  h^irl  of  the  body  had  been  conBtmed  to  be  words  of  pur- 
chase, were  reducible  to  these  four  heads  ;  either  where  no  es- 
tate of  freehold  is  given  to  the  ancestor ;  or  where  no  estate  of  in- 
heritance is  given  to  the  beir ;  or  mhere  other  explanatory  vordt  are 
immedialetg  tubjomed  to  thefomier,  or  lastly,  where  a  new  inberi' 
tance  is  grafted  on  the  heirs  of  the  body;  none  of  which,  he  adds, 
was  the  case  Iben  before  the  Court;  htt  one  of  which,  we  may 
add,  is  the  present  case. 

In  support  of  the  proposition  here  laid  down,  I  would  refer  to 
Pctths  and  Nake,  4  Bww.  2fi79.  Atkinton  w.  Hutchimon,  3  P. 
Wm:%S6.  2  Eq.Ca.  Abr.29i.  NieMi  vt.  Cooper,  1  P.  Wmt. 
198.  4  Brown,  C%.  Cat.  54S.  Pntfiwry  rr>.  Elkin,  1  P.  Wnu.  563. 
Payne  vi.  Stratton,  eiUd  m  2  Aliint,  647.  Doe  vt.  Lyde,  1  Dm/. 
andEa»t,SSl.  Doe  f^»  Laming,  2  Burr.  1100.  LnddingUmvt. 
Sine,  1  Xjd.  Raym.  203.  Blackhtnae  vt.  Wdlt,  1  Eq.  Cat.  Mr.  184. 
Kingv».WiUing,  1  VeiU.  231.     Love  v».Davi*,2  LordRaym.  1561. 

RetTOgresMon  as  to  this  doctrine,  may  comport  with  public 
policy  in  the  mother  country,  where  estates  tail  are  latr/nl,  if  not 
encouraged.  The  rererae,  however,  is  true  here,  where  estates 
tail  have  been  abolished  for  more  than  half  a  century,  and  where 
every  presumption  is  against  the  intention  of  (he  patty,  to  vioUle 
the  law,  by  attempting  to  create  them. 

"  There  are  several  eases,"  says  Chancellor  Kent,  "  in  a  devise, 
in  which  the  words  heirt  or  heiri  of  the  body,  have  been  taken  to 
be  words  cSpurchate,  and  not  of  limitation,  in  opposition  to  the 
rule  in  Shelley's  case— 1 ,  where  no  estate  of  freehold  is  devised  to 
the  ancestor,  or  he  is  dead  at  the  time  of  the  devise ;  2,  where 
tbe  testator  annexes  words  of  explanation  to  the  word  heir*  ;  as 
to  the  heirt  of  A.  now  living,  showing  thereby,  that  he  meant  by 
the  word  heirs,  a  mere  detcriptio  pertonarum,  or  specific  designa- 
tion of  certain  individuals.  In  such  cases  it  appears,  that  the  tes- 
tator intended  the  heirs  to  be  the  root  of  a  new  inheritance,  or 
the  stock  of  a  new  descent ;  and  the  denomination  of  heirs  of  tbe 
body  is  merely  descriptive  of  the  persons  intended  to  take.  4 
I&nt,  221. 
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Mr.  Reevfl,  after  rsviewing  the  caaea  on  this  point,  thus  con- 
cludes :  "From  the  foregoing  authorities,  it  is  coDsidored  aa  de- 
motutrated,  that  a  atrict  legs]  constniclion,  or  a  technical  eenie  of 
anj  words,  ebould  not  prevail  against  the  superior  force  of  inten- 
tion apparent  on  the  instrument.  Whenever,  then,  the  matter 
becomes  certain,  that  the  term  ieir»  is  used  with  the  intent  that 
they  should  take  as  purchasers,  it  is  contended  that  the  instrument 
ishould  be  so  construed."  And  ,he  refers  to  Justice  BuUer's  ar- 
gument, in  the  case  oS  Hodgttm  vt.  Ambnue,  reponed  in  DotigloM, 
"  For  such  an  intentioa,"  says  be,  "  is  consistent  with  the  rules  of 
law  ;  and  such  estate  might  be  giTen  without  the  infiingeraent  of 
any  rule."  Of  this  opinion  was  Lord  Hardwicke  in  Bagthaw 
VI.  Spencer,  Lord  Mansfield  in  Perrm  a»d  Blake  f  Justices  Alton 
and  Witta,  same  case  :  Sir  Joshua  Jekyll  in  Papillon  vt.  Voice, 
repotted  in  P.  WiUiama  ;  Ch.  Justice  DeGrey  and  Baron  Smythe 
in  the  case  of  Perrin.  e*.  Blake,  in  tlia  Exchequer  chamber ;  to- 
gether with  many  other  distinguished  characters."  Reeee'i  Dom. 
Rdat.  465.  Seeaho  2  DaU.  244.  G  Peteri',  68.  1  Hen.  and 
Mum/.  240.  Dev.  Eq.  Rep.  189.  1  Bailey,  119.  6  Yerger,  96. 
4  Stewart  and  Porter. 

Wfl  recognise  then  the  rules  in  Shelley's  and  Wilde's  cases, 
as  the  settled  principles  of  the  common  law,  brought  to  this  coun- 
try by  our  ancestors,  adc^ted  by  our  state  Legislature,  and  that 
whatever  may  be  the  feudal  reasons,  in  which  they  originated,- 
and  which  have  ceased  to  exist,  they  must  continue  to  be  a  por- 
tion ofthepubliclaw,  until  abrogated  by  statutory  enactment;  still 
we  are  not  willing  to  take  the  retrograde  step  whicb  is  indicated 
by  the  late  decisions  to  which  we  have  alluded.  We  are  admon- 
ished against  this,  from  a  perfect  conviction  that  the  effect  of  these 
rules,  with  the  relaxationB  from  a  rigid  adbei'ence  to  them,  recog- 
nized in  this  country,  operate  in  numerous  cases  of  great  hardship, 
to  defeat  the  intention  of  parties. 

Had  an  estate  tail  been  created  by  this  instrument,  our  statute 
would  have  vested  the  fee  in  Maria  S,  Dudley;  our  opinion  is  that 
no  such  estate  was  created. 

[3.J  But  it  is  said,  that,  admitting  the  fee  did  not  vest  in  Maria  S. 
Dudley,  as  the  first  taker  under  the  clause  in  favor  of  her  and  her 
child  or  children,  that  the  fee,  under  the  rule  in  Wilde'e  case,  vest- 
ed  certainly  in  William  J.  Dudley ;  and  that  he  dying  without  chil- 
dren, and  intestate,  she  succeeded  to  the  inheritance  as  heir  at  law. 
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Wbat  estate  Willtatn  J .  Dudley  would  have  taken,  had  be  ntr- 
n'tiM^  his  wife,  whether  the  usufruct  for  life,  or  the  fee  in  this  prop- 
erty, it  is  needless  to  determine.  Whatever  estate  he  would  Save 
taken,  was  limited  upon  the  event  of  his  wife's  dying  without 
childna  hffrire  hint.  But  she  survived  him.  He  being  dead,  then, 
when  the  particular  estate  tenninated,  atid  die  estate  given  to 
him  iMing  upon  the  contingency  of  bis  surviving  ber,  the  revetsion 
in  fee  vested  in  the  grantor,  and  not  in  him,  or  any  one  claiming 
under  him.  The  whole  instrument  taken  together,  shovra,  a^  we 
think,  moat  obviously,  that  it  was  the  intention  of  old  Mrn,  Dud- 
ley, that  tbe  vetting  should  be  postponed,  and  Dot  the  aclual  poi- 
letiioH  only.     1  Jarm.  <m  WilU,  770.     7  Metcalft  R^.  363,  378, 

[4-J  But  it  is  argued  by  counsel  for  the  defendants  below,  that 
if  they  are  wrong  In  the  foregoing  positions,  that  Mrs.  Malterj 
took  an  estate  in  die  negroes,  at  least  for  and  during  the  term  of 
faer  natural  life,  by  tmplication. 

Estates  by  imjAieatum  are  restricted  probably  to  WilU.  At 
any  rate,  I  can  find  no  reported  case  under  deedt.  They  are  sufr* 
tainable  only  upon  the  principle  of  carrying  into  effect  the  inten- 
tion  of  the  testator.  And  unless  it  appears,  upon  an  examination 
of  the  whole  instrument,  that  such  must  have  been  the  intention, 
there,  is  no  bequest  by  implication.  Besides,  an  implication  may 
be  rebutted  by  a  contrary  implication,  which  is  etjuaUy  strong.— 
■^  Paige,  9.  4  Bro.  Ch.  Cat.  534,  635.  13  Pick.  159.  23  Pick. 
&93,  294.     t  Jarman  m  IVtlU,  464,  465. 

Now,  without  assigning  any  other  reason  against  tbe  ground 
here  taken,  it  is  perhaps  quite  enough  to  say,  that  by  the 
instrument,  it  will  be  perceived  that  Maria  8.  Dudley  takes  an 
'  estate  in  the  slaves  during  mdmtihood,  in  the  event  c^  survivmg 
her  husband,  without  children  by  him — the  very  facts  now  exiBt- 
Ing.  How  then  can  she  take  an  estate  by  implicatioit,  during  the 
term  of  her  natural  life  1  Would  not  such  a  construction  involve 
6  manifest  absurdity  1 

[5.]  Is  this  paper  then,  a  deed  or  a  will  J  It  is  wholly  unneoe*- 
sary  to  express  any  opinion  upon  the  entire  instrument,  or  any 
Other  portion  of  it,  except  tbe  clause  which  disposes  of  die  rereP' 
Bton  to  the  complainants.  For  if  tbe  views  we  have  already  taken 
be  well  founded,  all  other  interests  have  ceased,  whether  it  be  tfte 
one  or  the  odier. 

We  concur,  however,in  the  judgment  below,  that  it  ia  a  wiU  as 
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to  the  notes,  ami  ready  money,  and  the  interl 
ante  and  a  lieed  for  all  other  purposes. 

The  trtut  created  by  ilie  iostEument  ceased  , 
to  speak  with  more  technic«T  p'recisitKi,  at  the  4 
Dudley.  Maria  S.  Dudtsyy-hiB  wife,  then  tool 
ia  the  slftvsi. defeasible  by  ber  mamage.  Updnihe  happening  of 
that,  event,  die  property  reverted  to  the  donor,  vAta  has  given  tbe 
same  to  her  graHtdtsons,  the  complabaaote,  aot  M-Sfaenti,  hut  af- 
ter ier  death.  -No  present  interest  paaaed  to  tbein.  And  this  it 
w&s'cenq>etenttar'her.to  ia,  either  by  the  aame  or  a  sepamto  in- 
stmment.  .  A-nimnibn  may  be  disposed  of  by  deed  orwill.  This 
blanch  of  thebneis  ctmtrolled  by  tbe  decision  in  He»ter.amd  Yoimg, 
made  at  this  pboe  twelve  months  since,  fS  S.eUy,  46,^«nd  is  dis- 
tinguished  fiwm  the  two  cases  deterniined  at  Milledgaville,  in 
November  last  of  Cumming  v*.  Wart!,'SaA  Jack*<m  eV aVt*.  CuU 
pepptr,  in  this,  that  there,  a  present  igte^'est  vested,  but  a  life  es-. 
tate  or  use  waa  reserved,  whereaa,beie  nothing  is  given  until  ^f- 
ter  t\e  death  of  the  donor. 

[6.]  It  only  remains  to  notice  one  other  point  in  the  pleadings. 
Hia  Honor,  the  presiding  judge,  held  in  accordance  with  the  re-, 
cent  S.  Carolina  cases,  that  a  Bill  well  lies  in  a  court  of  Equity. 
for  the  specific  deUvery  of  slaves,  which  are  withheld  from  the 
possession  of  the  rightful  owner,  and  that  it  is  sufficient  to  give 
juiiadiction  to  tbe  Court,  to  state  in  such  Bills  Uiat  tbe  slaves  are 
the  property  of  the  complainant,  and  that  their  possession  is  with' 
held'  by  the  defendant 

We  yield  our  unqualified  approval  of  the  motive  which  haa 
prompted  these  adjudicatianB,  namely,  humanity  to  the  slave, 
the  interest  oftbe  owner,  and  a  just  Fegard  to  the  ties  which  bind 
the  master  and  slave  together.  Those  who  are  acquainted  with 
this  institution,  know,  that  the  master  and  stave  form  one  femily, 
or  social  compact,  being  usually  roared  together  on  the  same  lot 
or  plantation,  and  feeling  toward  each  other  the  kindest  Sympa- 
thies of  our  nature.  And  notwithstanding  a  disdnguisbed  states- 
man at  tbe  North  has  predicted  that  in  case  of  war,  the  South 
would  become  the  Flanders  of  America,  the  history  of  the  last 
two  wars,  and  oftbe  last  seventy  years,  commencing  with  Lord 
Dnnmore's  fruitless  attempt  to  stir  up  a  servile  insurrection  in 
Virginia,  fidsifies  this  opinion.  No  subordinate  class  in  the  world 
entertain  the  same  strength  of  attachment  toward  their  superiors. 
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And  this  feeling  ie  to  a  great  extent  teciproested.  The  very 
strength  and  security  of  the  South  consists  in  the  loyalty  of  our 
negro  population  to  their  owners. 

Instead  ofweakening,  our  desire  is  to  maintain  and  pnanote  lli» 
mutualattachmentandgoodwill.  But  we  cannot,  for  the  very  rea- 
sons assigned  in  these  cases,  go  to  the  extent  of  holding  that  it  is  suf- 
ficient merely  to  allege  in  the  Bill,  that  the  slaves  sought  to  be  re- 
covensd  are  the  property  of  the  complunant,  aad  withheld  by  the 
defendant.  In  many,  I  am  prepared  t»  say  fhim  my  own  expe- 
rience, in  a  majority  of  the  suits  instituted  for  the  recovery  of 
slaves,  bumani^  to  both  races  requires  that  there  should  not  be  s 
tpecijie  ddiven/.  And  the  very  case  under  consideration  iQu»- 
trates  the  truth  of  this  assertion.  By  reference  to  the  conveyance, 
it  will  be  seen  that  Etiza,  one  of  the  slaves  sued  for,  ■wne  only  fbnr 
years  old  at  its  date^  in  1837.  She  is,  consequently,  now,  fifteen. 
She  knows  no  other  mistress  but  Mrs,  Mallery,  who  baa  reared 
her  from  infancy.  It  is  true  that  Mrs.  Malleiy  is  not,  in  the  elo- 
quent and  emphatic  language  of  my  young  Brother,  who  argued 
this  cause  for  tbe  complainants,  '.'  of  the  liao^'  of  the  donor,  still, 
in  point  of  fact,  she  occupies  a  nearer  relationship  toward  this 
girl,  than  the  complainants  do,  who  are  lineally  descended 
from  old  Mrs.  Dudley.  Besides,  it  is  fik^,  that  this  slave  has 
formed  ties  of  a  more  tender  character  in. the  neighborhood 
where  she  resides,  to  sunder  which,  would  be  an  act  of  fiagrant 
cruelty. 

Female  slaves  are  sometimes  pledged  for  the  payment  of  loan- 
ed money,  and  the  burrower  returns  after  the  lapse  of  many 
years,  tenders  payment  and  claims  the  right  to  redeem  his  prt^- 
erty,  which  has  multiplied  to  a  numerous  family ;  here,  as  it  oS- 
ten  happens,  tbe  best  feelings  of  our  nature  are  opposed  to  die 
legal  or  equitable  right. 

SlaveH,then,  being  by  our  law,  chattels,  wo  think  it  beet,  that  as 
a  general  rule,  chancery  should  not  entertain  a  Bill  for  their  specific 
delivery.  And  that  to  give  jurisdiction,  it  is  necessary  to  charge 
and  prove  peculiar  circumstances— as,  that  they  are  family  ser- 
vants, a  carpenter,  blacksmith,  wagoner,  hostler,  &c.  This  will 
give  the  defendant  an  opportunity  of  stating  in  his  answer  the  pe- 
culiar circumstances  coimected  vrith  his  poaseasion;  and  the  ipe- 
cialjury,  under  the  direction  of  the  Chancellor,  will  constitate  a 
fit  and  proper  tribunal,  to  pass  upon  the  peculiar  features  of  each 
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case,  snd  to  decree  eidier  a  apedfic  delivery  of  the  property,  or 
its  equivBleiit  in  money. 

And  this  is  is  conformity  with  the  practice  of  the  Esglid  Courts, 
from  which  ours  is  derived.  There,  a  Bill  will  not  lie  for  the  spe* 
<a(ic  recovery  of  chattels,  unless  where  the  remedy  at  law  by 
damagea,  would  be  utterly  inadequate,  and  leave  the  injured  pat^ 
ty  in  a  state  of  irremediable  loss.  In  all  such  cases,  Courts  of 
Equity  will  interfere,  sad  grant  full  relief  by  requiring  a  specific 
delivery  of  the  thing  which  ia  wroogAilly  withheld.  2  Star.  Ef, 
Jmr.  1709. 

Thus,  where  die  lord  of  the  manor  was  emitted  to  an  old  altar 
piece,  made  of  silver,  and  remarkable  for  a  Greek  inscription, 
and  dedication  to  Hercules,  it  was  decreed  to  be  delivered  up  aa 
a  matter  of  curious  antiquity  which  could  not  be  replaced  in  val- 
ue. Sotueriet  vi.  Cookum,  3  P.  Wm*.  390.  So  where  an  estate 
was  held  by  the  tenure  of  a  hom,  and  a  bill  was  brought  to  have 
it  delivered  up,  it  was  held  maintainable;  for  it  constituted  an 
essential  muniment  of  his  title.  Pvtey  v>.  Pwcy.  1  Vemoii,  273. 
The  same  principle  applies  to  any  other  chattel,  whose  principal 
value  consists  m  its  antiquity ;  or  in  its  being  the  production  of 
some  distinguished  artist ;  or  in  being  a  &mily  relic  or  ornament, 
or  heir-loom ;  such,  for  ittatance,  as  ancient  gems,  medals,  and 
coins;  ancient  statues  and  busts ;  paintings  of  old  and  distinguish- 
ed masters;  and  even  those  of  a  modem  date,  having  a  peculiar 
distinction  and  value,  such  as  &mily  pictures  and  portraits  and 
omamentB,  and  other  diings  of  a  kindred  nature.  FdU  vt  Read, 
3  Vet.  Jr.  70,  I2oyd  vt.  Loaring,  6  Vet.  773,  779.  Lowther  vi. 
Lowiher,  13  Vet.  95.  Peame  vt.  lAtle,  Amhl.  77.  MaceUtfiel^ 
«T*.  Davit,  3Vet.  and  Bea.  16, 17,  18.  Nt^voum  vt.  7%0nUon,  10 
Vet.  163.     Arvndel  vt.  Ph^tpt,  10  Vet.  140,  148.     Cited  Ihid. 

I  would  mei-ely  add  that  the  act  of  1821,  (Printe,  449,^  passed 
the  more  effectually  to  quiet  and  protect  the  possession  of  person- 
al property,  and  to  prevent  taking  possession  thereof  by  fraud  or 
Tioleaca,  gives  a  summary  remedy  to  re-poasess  owners  of  negroes, 
and  other  chattels,  against  adverse  claimants,  who  have  gotten 
faold  of  them  by  violence,  seduction,  or  other  unlawful  means. 
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Cooper  ud  Wonlwin  u.  The  Mayor  and  AldermBD  of  Savinuali. 

No.  G. — Sahuel  Coopf:«.and  Hamii,to«  Worsham,  by  dieir  next 
friend,  ice.  v*.  The  Mayor  Bud  A^erm  en  of  the  Citj  ofSBTaima]]. 

[_\.'\  Freopencnuof  coldr  ire  ddI  chizeuii'D9  coulcdiplBtcd  bj"  tlie'CaaRlitntioD 
■udllnaortbii  State.  1-  <    '.  '. 

[3.]  A  tax  impoKd  by  the  corporale  iiirtlioitire»  of  tbe  city  of  S«rannah,  ot  oce 
huixlrcd  doUan  on  free  penon*  of  color,  wbo  may  remore  fnmi  Hay  part  aT 
thi*  State,  to  reside  in  the  city — ^ivho  bave  no  viiibla  propertj,  nuut  be  col- 
lected by  hiring  out  mch  fnw  penoDi  of  color,  a*  iirovided  by  1be,Act  of  ISIS, 
and  not  by  impriioninEntof  «ueb  free  peraona  of  color,  as  declared  by  the  city 
ordiiuuice.  Sucb  oidiaaDce  being  repugiiaul  to  llie  lawa  of  thia  Stale,  is 
Toid. 

'  This  vt-as  an  appli(»tiun  for  discharge  under  a  writ  of  Habeas 
Corpus,  in  Chatham  county,  before  hia  Honor  Judge  Flrhiko. 

The  fifth  section  of  an  ordinance  passed  by  the  Mayor  and 
AldeimenoftheciDf  of  Savannah  on  the  27th  day  of  August  1839, 
reads  as  follows : 

"  Bach  free  person  of  color  who  may  remore  to  this  city,  to  re- 
ride  herein, from  any  otherpartofthe  State,  shall  pay  to  the  Treas- 
urer the  sum  of  one  hundred  dollars,  within  thirty  days  from  the 
date  of  his  arrival  as  aforesaid,  which  said  sum  shall  be  in  addition 
to  any  poll,  or  other  tax,  assessed  by  this  ordinance  upon  free 
persotu  of  color,  and  if  the  said  sum  be  not  paid  as  aforesaid,  the 
Mayor  upon  information  lodged  with  him  of  said  default,  shall 
and  may  issue  his  warrant,  under  bis  hand  and  seal,  directed  to 
the  Marshal  or  any  of  the  City  Constables  to  execute,  directing 
him,  or  any  of  them  to  arrest  and  commit  to  the  common  jail,  such 
free  pei-son  of  color,  so  in  do&ult,  and  the  said  free  person  of  col- 
or shall  be  confined  therein  until  the  said  sum  of  money  is  paid, 
or  he  or  she  shall  be  discharged  by  order  of  council,  or  due  course 

It  was  agreed,  between  counsel,  before  his  Honor  Judge  Flem- 
ing, upon  tbe  return  of  the  Habeas  Corpus,  that  the  petitioners 
were  arrested  by  the  warrant  of  the  Mayor  of  Sa>-annab,  by  vir- 
tue of  tbe  above  section  of  the  ordinance  of  1839,  and  committed 
on  proof  of  the  locts  of  removal  and  residence;  they  appealed  to 
the  Mayor  and  Aldermen  in  council,  who  confirmed  tbe  action  of 
of  the  Mayor.  And  that  for  default  of  payment,  the  petition- 
ers were  committed  to  the  common  jail. 
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Cooper  aiiii  Wonhnmci.  The  MDynraiid  Aldermen  oT  SavaDonh. 

.   Aftei'  argument  by  counsel,  his  Honor  decided — 

"  That  the  question  does  not  arise  as  to  the  power  of  the  Hoy- 
or  and  Aldermen  under  the  ordinance,  but  whedier  as  a  corpora- 
tion, they  had  aright  topasa  such  an  ordinance.  For  the  powers 
of  the  Mayor  and  Aldermen,  we  muBt  look  tu  the  Acta  of  the 
Legislature.  The  17th  Section  of  the  Act  of  IB25,  enacts  that 
die  aaid  Mayor  and  Aldermen  shall  have  power  to  pass  all  ordi- 
nEmcea,  rulea,  and  regiilationa,  necessary  for  the  government  of 
Blares  and  free  persons  of  color,  within  the  city  of  Savannah,. and 
bamleta  thereof.  Doea  thia  17th  Sect,  empower  the  Mayor  and 
Aldennen  to  paas  the  ordinance  und^r  which  these  petitioners 
are  confined  t  The  argument  of  counsel  ia,  that  no  power  is  giv- 
en to  the  Mayor  and  Aldermen  to  imprison,  except  by  the  12th 
Sect,  for  fines,  forfeiturea  and  penalties,  and  that  even  dien  the 
imprisonment  is  limited  to  ten  days  and  nights.  To  this  it  has 
been  answered,  that  the  12tb  Sect,  appliea  only  to  white  persons 
—that  the  power  orer  slaves  and  free  persons  of  color,  conferred 
by  the  17th  Sect,  is  ttoliTaited,  with  the  single  exception  that  no 
ordinance,  mle  or  regulation  can  be  passed,  contravening  the 
laws  of  the  State,  or  the  institutions  thereof  Thia  answer,  to  my 
mind,  b  satisfactory,  and  the  only  question  to  be  determined,  is, 
whether  this  17tb  Section  confiicts  with  any  law  of  the  S^ate,  or 
with  the  Constitution.  I  have  not  been  able  to  bring  my  mind 
to  the  beUef  that  it  does."  After  giving  liis  reasons  therefor,  his 
honor  saya:  "So  &r  from  the  oi'dinance  confiicting  with  the- 
laws  of  the  State,  it  has  carried  out  the  very  letter  and  spirit  of 
those  laws."  •  •  •  •  "An  effort  haa  been  made  to  place 
these  petitioners  upon  the  footing  of  citizena  of  our  State.  I 
have  not  the  patience  to  attempt  on  onawer  to  this  argument.  I 
simply  say,  they  are  not  citieena,  and  God  forbid  they  ever  should 
be.  It  is  true  they  have  rights,  and  such  rights  oa  they  have  are 
protected  by  onr  laws  ;  but  it  is  not  among  those  rights  to  force 
themaelvea  upon  a  community,  who  regard  them  aa  equally  dan- 
gerous to  tbemsetves,  and  destructive  of  the  comfort  and  happi- 
neaa  of  their  alave  population."  "  •  •  "i  conclude  by  say- 
ing, as  an  explanation  of  the  fact  that  I  have  not  noticed  ceitain 
points  in  the  alignment  of  counsel,  that  I  have  not  regarded  this 
hundred  dollars  as  a  tax,  nor  as  a  forfeiture,  but  as  a  municipal 
regulation,  to  prevent  the  increase  of  free  peraons  of  color  in  our 
city.     As  such  I  deem  it  equally  wise  and  proper.     It  is  ordered 
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Ootuptraai  WanlmDn.  TbeMayorud  AUerawoof  SanoiMli, 
that  the  pedtumera  be  retoanded  to  jail"     To  which  dBcision, 
coanael  fi>r  petitioners  excepted,  and  hare  auigned  ^te  nine  aa 
enoT. 

John  W.  Owxhs  and  McQueen  McIntosh  for  plainttfii  in  error. 

We  hold  that  His  Honor  erred  in  deteiminii^  that  the  17tli 
Section  of  die  Act  of  1835  empowered  the  Mayor  and  Aldermen 
to  pass  the  ordinance  under  which  the  prisoneiB  are  confined. 

That  Section  empoweia  the  Defendants  to  pass  Ordiaancea, 
Rules  and  Regulations  for  the  goremment  of  free  persons  of  color. 
See  Lam  iif  Georgia,  Vol.  IV,  4fi5. 

The  prisoners  are  confined  by  virtue  of  a  clause  of  the  general 
tax  ordinance  of  the  city  of  Savannah,  not  framed  for  police  rego- 
lstion,but  for  the  purpose  c^  raising  money. 

This  ordinance  is  made  under  tb?  authority  conferred  by  the 
7th  Section  of  the  Act  of  1825.  By  that  Seetitm,  the  Defoodants 
in  error  are  authorized  to  ruse  money  in  two  ways : 

IsL  By  PoU  Tax.  Sd.  By  Bsaeesmeni  on  real  and  personal  es- 
tate.   See  Vol.  IV,  464. 

The  hundred  dollars  demanded  from  the  prisoners,  if  a  tax,  is 
illegally  required,  as  it  is  expressly  declared  to  be  "  in  addition  to 
the  Poll  Tax,"  and  is  not  assessed  upon  real  or  personal  estate. 

If  it  be  a  tax,  legally  imposed,  the  mode  employed  for  its  collec- 
tion is  illegal. 

Taxes  due  to  the  city  of  Savannah  shall  be  collected  in  the  same 
way  aa  those  due  to  the  State.     Vol.  IV,  465. 

Taxes  due  to  the  State  by  free  persons  of  color  are  not  collect, 
ed  in  the  manner  pointed  out  by  the  ordinance.  Prince't  Dig. 
869. 

But  if  passed  by  virtue  of  the  7thor  I7th  Section,  it  is  equally  il- 
legal, because  it  contravenes  the  laws  of  the  State  of  Georgia.^ — 
See  Vol  IV,  465. 

By  the  Common  Law,  a  corporate  body  cannot  force  obedience 
to  its  bye-laws  by  the  imprisonment  of  the  offender,  nor  by  for- 
foitnte,  unless  the  power  be  given  expressly.  Clarke'*  Cote, 
6  Coke,  64.  C^mherlant  o^  Londo»'»  Can,  Ibid,  63.  Kirk  w. 
Nerill,  1,  T.  Rep.  118. 

And  this  power  is  expressly  given  by  the  ISth  Section  of  the 
Aet  of  \Hi6  alone,  and  the  Court  below  decides  that  Section  to 
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bo  wholly  applicable  to  white  persons.  By  that  Section,  the  im- 
prisomnent  is  Hmited  to  ten  days  and  nights . 

His  Honor  erred  in  determining  that  free  persona  of  color  are 
sot  BO  &r  citizens  as  to  entitle  them  to  a  residence  in  the  city  of  Sa- 
vannah at  tbeir  pleasure. 

In  Georgia,  free  persona  of  color  have  constitutional  rights. — 
StaU  M,  Pkilpot,  Dudlty't  Rep  .46.  Habeat  Corpiu  will  lie  in 
tSar  behalf.  Ibid.  They  may  hold  real  ettaU,  Prince'*  Dig.  797, 
99.  Tkey  are  titbject  to  taxation.  Ibid,  859.  They  laay  nte  and 
ht  Mtd,  Ibid,  802. 

The  ordinance  is  unreasonable,  oppressive,  and  unequal,  and 
void,  and  his  Honor  eiTed  in  detertnioing  otherwise.  Angel  and 
Ame*  oneorporationt,  tappage,  289,  ch.  X,  Sec,  6.  Comnonwealtk 
V*.  Woree»ter.  3  Pick.  462.  Magna  Charta,  eh.  XIV.  JL  M. 
Charlton't  Rep.  26.    Princ^t  Dig,  810. 

If  any  tne  of  the  preceding  points  be  sustained  by  this  Court, 
his  Honor  erred  in  remanding  the  prisoners  to  jail. 

R.  M.  Cbablton,  for  Defendants  in  error. 

The  points  brooght  up  may  be  classed  under  two  heads.  \it. 
That  die  fifth  Section  of  the  ordinance  of  the  Corporatioii  of  Sa- 
vannah is  unconstitutional. 

2d,  That  It  is  illegal — being  in  opposition  to  the  laws  of  this 
State. 

\tt.  Free  persons  of  color  are  not  citizens,  but  residents :  A 
citizen  is  entitled  to  all  the  privileges  of  the  State.  These  per- 
8(xts  are  not.  Prince,  794.  If  citizens,  they  could  represent  us 
ia  tbe  Legislature,  for  the  craistitution  doea  not  speak  of  free 
vMu  citizens.     lb.  903. 

2d.  This  is  neither  a  tax  nor  a  fine,  hut  a  municipal  reguladoD 
iiktended  to  prevent  these  persons  from  accumalating  in  the  City, 
passed  under  the  nth  Section  of  the  Act  of  1834,  giving  power 
"  to  pass  all  ordinances,  Slc,  for  the  govenmient  of  slaves  and  fiee 
persons  of  color." 

If  a  tax,  by  the  Act  of  1S15,  (Prince,  859,;  tbe  collector  has  a 
right  to  levy  on  and  hire  out  free  persons  of  color,  failing  or  refu- 
ting to  pay  their  taxes.    Until  hired,  they  must  be  committed. 

Bjf  the  CWit — ^WAHAEa,  J,  deliveriiig  the  opinitm. 
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Cooper  uul  Wonhain  et.  The  Mayor  uiJ  Aldermen  ofSavaDiiah. 

[1.1  The  Coutt  below.did  Dot  err  in  raling'the  pedtioners  were 
not  citizens  of  this  State,  as  contetnplated  by  the  constitution  and 
laws  thereof. 

'Free  pereODs  of  color  have  never  been  recognized  here  as 
citizens;  they  are  not  entitled  to  bear  arms,  vote  for  membera  of 
the  legiBtature,  or  to  hold  any  civil  office.  They  hara  alwsys 
been  considered  as  in  a  state  of  papila^e,  and  been  regarded  as 
our  wards,  and  for  that  very  reason  we  should  be  extremely  care- 
fal  to  guard  and  protect  all  the  rights  secured  to  them  by  onr 
municipal  reguladons.  They  have  no  p^tical  rights,  but  they 
haye  pertoHol  rights,  one  of  which  is  personal  liberty.  The  peti- 
tioners complain  that  they  are  illegally  imprisoned  in  the  common 
jail  of  the  city  of  Savannah.  It  appears  from  the  transcript  of 
the  record,  that  the  petitioners  were  arrested  and  imprisoned  by  vir- 
tue ofawarrant  issued  from  under  the  hand  of  (he  Mayor  of  the  city 
of  Savannah,  on  the  14th  day  ofOctober,  1847,foraviolationof  the 
Slh  Section  of  an  ordinance  passed  by  the  Mayor  and  Aldermen 
of  the  city  of  Savannah,  on  the  27th  day  of  August,  1839,  which 
reads  as  follows :  "  An  ordinance  to  amend  and  consolidate  the 
various  ordinances  of  the  city  of  Savannah ;  for  r^ing  a  fund  for 
the  support  of  a  watch  in  the  city  of  Savannal),  and  to  prascribe 
the  mode  of  assessing  and  collecting  taxes  in  the  city  of  Savannah, 
and  for  other  purposes  connected  therewith."  "  Each  free  per- 
son of  color  who  may  remove  to  this  city  to  ntside  hei-ein,  from 
any  other  part  c^  the  State,  shall  pay  to  the  Treasurer  the  sum  of 
one  hundred  dollars,  within  thirty  days  from  the  date  of  his  arri- 
val as  aforeeud,  which  said  sum  shall  be  in  addition  to  any  poll  or 
other  tax,  assessed  by  this  ordinBHc«  upon  free  persons  of  color, 
and  if  the  same  be  not  paid  as  aforesaid,  the  Mayor,  upon  infor- 
mation lodged  with  him  of  said  default,  shall  and  may  issue  his 
warrant  under  his  hand  and  seal,  directed  to  the  Marshal  or  to 
any  of  the  city  constables  to  execute,  directing  him  or  any  <^ 
tbem  to  arrest  and  commit  to  the  common  jail  such  free  person 
of  color  BO  in  default,  and  the  same  free  person  of  color,  shall  be 
confined  therein  until  the  said  sum  of  money  is  paid,  or  he  or 
she  shall  be  discharged  by  order  of  council  or  due  course  of  law." 

'NoTi. — By  K  joint  recoliiliou  of  the  Legislnlure  of  Gonrgis,  in  lB43.it  wis 
uiuiiiWDti«()r  ReMilved,  ibatfree  oegrea  are  not  citizcoi  of  tlie  II,  8.,  "and  that 
Georgia  niUneverrecogiiiieinchcitlzeiuhip."  Pan.AeU.Wi^.p.laip.  [Bsr. 
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By  the  7tA  Section  of  the  Act  of  24lh  Dec.  1825,  authorizing  the 
corpondonofthecityof  Savannah  to  assess  taxes,  &c.  it  is  provi- 
ded that  such  taxes  shall  be  collected  by  the  proper  officers,  in  each 
moDner  <u  lAe  taxet  of  lie  State  are  collected  and  enforced. 

The  12tk  Section  of  the  Act  provides  that  where  there  is  nei- 
ther lands,  goods  or  chattels  to  be  found,  out  of  which  to  collect 
the  penalties  imposed  by  warrant  of  distress  and  sale,  then  it 
shall  be  lawful  for  a  majority  of  the  Mayor  and  Aldermen,  by  ex- 
eciition  duly  issned,  to  imprison  the  offender  in  the -common  jdl 
of  the  county  of  Chatham,  not  to  exceed  ten  days  and  nights. — 
The  lltk  Section  of  the  Act  gives  to  die  Mayor  and  Aldermen 
full  power  to  paw  all  ordinances,  rules  and  regulations  necessary 
for  the  government  of  slaves  and  free  persons  of  color  within  the 
city  of  Savannah  and  hamtetB  thereof  The  2fith  Section  of  the 
Act  prohibits  the  corporation  of  the  city  of  Savannah,  from  pas- 
sing any  ordinance,  rule  or  regulation,  contravening. the  laws  of 
this  State,  or  the  Constitution  thereof.  Damon'*  Compilation, 
«*-5. 

[3.]  That  the  corporate  authorities  of  the  city  of  Savannah  have 
ample  power  conferred  on  them  by  the  Legislature,  by  the  17^1 
Section  of  the  act  of  1B25,  to  make  all  such  rules  and  regulations 
as  may  be  deemed  proper  for  the  well-being  and  safety  of  the' 
inhabitants  of  the  city,  in  regard  to  the  conduct  and  residence  of 
free  persons  of  color  within  the  corporate  limits  of  the  city,  wo 
do  not  doabt;  but  the  question  presented  by  the  record,  and  bill 
of  exceptions  now  before  us,  is,  whether  the  petitioners  are  im- 
prisoned for  the  violation  of  any  rule  or  ordinance  made  by  the 
corporation  under  the  Uth  Section  of  the  Act  for  that  object,  or 
whether  (hey  are  imprisoned  for  the  no»-paymaU  of  a  tax,  im- 
posed by  the  corporate  authorities  of  tbe  cuy.  The  right  of  the 
city  authorities  to  impose  a  tax  upon  free  persons  of  colqf  within 
the  corporate  limits  of  the  city,  is  recognized.  But  if  the  ordi- 
nance which  the  petitioners  are  chatged  to  have  violated  be  a  tax 
ordinance,  and  the  offence  for  which  they  are  imprisoned  is  the 
non-payment  of  the  tax  imposed  by  such  ordinance,  then,  in  our 
judgninK,  their  imprisonment  b  illegal.  While  we  admitthe  right 
of  the  corporation  to  impose  ftnd  collect  the  tax  specified  in  the 
ordituotee ;  yet  we  deny  the  ri^t  of  the  corporation  to  enforce 
its  collection  by  impruonment. 

It  i>  quite  apparent,  we  think,  from  the  foce  of  the  act  of  1825, 
VOL,  IV,  10 
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Cooper  and  Wrniham  «.  Tbe  Ha^or  and  AldenocD  of  i 
that  the  taxes  sathomed  to  be  asaewed  by  the  corporate  auUiori- 
ties  of  the  city  of  SaTannah,  should  be  collected  in  the  same  man- 
■  net  sfl  the  taxes  of  the  State  are  collected,  with  the  exception  of 
the  ten  days  and  ni^ts  imprisoDinent  anthorized  by  the  12tA  Sec- 
tion  of  tbe  Act.  Tbe  litk  Section,  however,  in  oar  judgment, 
was  intended  to  apply  to  free  white  penous. 

By  ae9i:£  Section  of  tbe  Act  of  1815,  it  ia  declared,  "Id  «n 
caries  where  free  perBona  of  color  shall  &il  or  refoae  to  pay  the 
taxes  charged  against  them,  and  sfaall  bare  no  property  cm  which 
to  levy,  the  collector  may  lery  on  and  hire  out  said  free  person 
of  color  for  such  price  as  wiU  produce  the  amount  due  the  State." 
Prinet^M  Dig.  8S9.  •  The  Court  below  was  t^tbe  opinion  that  the 
non-payment  of  the  one  hundred  dollars,  for  which  the  petition' 
era  were  imprisoned,  was  not  a  tax,  and  therefore  refused  to  dis- 
charge them. 

The  object  of  tbe  ordinance  enacted  by  tbe  Mayor  anil  Alder- 
men  of  the  city  of  Savannah,  appears  upon  its  face  to  be  to  raise  a 
iuod  for  the  support  of  a  watch  in  tbe  city,  and  to  pi«scribe  tbe 
mode  of  assessing  and  collecting  taxtt  in  the  city  of  SavaDuah, 
and  for  other  purposes  connected  therewith. 

Indeed,  the  bth  Sectloa  of  tbe  ordinance  declares,  each  frae 
person  of  color  who  may  remoTe  to  the  city  to  reside,  shall  pay 
to  the  treasurer  the  sum  of  one  hundred  dollars  in  addituM  to  any 
poll  or  other  tax,  assessed  by  this  ordinance  upon  iree  j^rsons  of 

When  we  take  into  consideration  the  object  of  the  ordinance)  as 
well  as  tbe  oi'dinance  itself,  our  Toinds  are  irresistibly  forced  to 
the  conclusion  that  the  section  wbicb  imposed  tbe  payment  of  ens 
hundred  dollars  on  fi'ee  persons  of  color  removing  to  the  city  to 
rentfe,  from  other  parts  of  tbe  State,  is  a  tax,  and  nothing  else  but  ft 
tax,  and^ng  a  tax,  its  collection  cannot  be  enforced,  by  the  impris- 
onment of  the  petitioners.  The  mode  for  collecting  the  tax  la 
pmnted  out  by  the  act  of  1&I5,  which  provides  the  petitionets 
shall  be  hired  out  for  tbe  payment  of  their  taxes,  and  that  portion 
of  the  ordinance  which  declares  the  petitioners  shall  be  impiiK 
oned  for  the  non-payment  of  the  one  hundred  dollars  tsx  imposed, 
is  repugnant  to  the  laws  of  tbe  State  and  void. 

It  was  insisted,  however,  on  the  argument,  that  admitting  it  was 
a  tax,  the  |>elJtionera  might  be  detained  in  prison  until  arrange- 
ments could  be  made  to  hire  ^m  out,  in  accordance  with  the 
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proTisions  of  the  statute.  The  answer  to  that  argument  ie,  no 
Mch  object  appears  on  the  face  of  die  warrants  of  commitment 
vrhieh  are  returned  as  ilie  cause  of  their  caption  and  detention. 
Let  the  judgment  of  the  court  below  be  reversed,  and  the  petition- 
ers discharged. 


No.  7. — CflAKLES  Spaldino,  Admr,  &c.  plaintiff  in  error,  vt.  Ann 
G&\aa,  defendant  in  error. 

[1.]  Ad  uutmnoit  GonTcjing  alsve*,  importing  an  abaolataflft  oniti  face,  and 
duly  ncorded,  with  scoodittoD  (bat  if  the  gnnlee  dumld  ilia  before  the  grao- 
Un*,  ^  property  riialt  rerert;  and  with  a  proviao  thai  the  grantee  ihall  pay  to 
each  dare  two  dollars  per  month  dnring  their  nataral  lives — ii  not  a  Hata- 
maolaiy  paper,  bat  a  dead- 

[£•1  The  criterion  far  delennining  whelfaer  an  initniment  ia  a  deed  or  a  will,  ia 
the  iaiention  of  the  maker  aa-io  the  chsMfcter  of  the  Mtale,  and  ai  to  th«  tioM 
when  the  eatale  ii  to  take  eSecL 

[3.]  The  ealate  created  by  thia  iutnuneal  ia  an  absdute  property  ia  the  alaTea 
npon  a  conditian  lubaeciiienL 

[4.]  Naked  poBMcnoD  U  not  per  »,  a  bar  under  the  atatnte  of  Umitatiom,  when 
the  begiaoiag  of  the  poaamaion  ia  pertBuaiTe- 

[S.]  Foawaann  of  property  by  agreenent  with  Hoe  owner,  entered  into  at  the 
time  when  tfae  title  la  rzecnted  by  the  gnmtor,  ia  not  advene  poaaeiaion,  and 
ereatea  no  title  under  Ike  atatalsi  bat  it  nw;  become  advene  posaeasion  by  a 
claim  oT  title  by  the  teiuiit,  brDoghEhome  to  the  knowledge  of  the  owner ;  and 
the  (tatute  cornmeaceato  ran  only  torn  (he  time  that  tha  knowledge  of  the 
claim  ia  thua  bnnight  home. 

[C]  DeelandJOn  of  the  tenant  that  he  iain  poaMaaion  in  hia  own  rigbt,  where 
the  conuneac«meDt  of  the  poaieaaion  ia  penniaaive,  and  not  brought  home  to 
the  knowladge  of  the  ownsr,  doee  not  conatitule  adverae  poaeeaaion. 

[7.}  Thia  de«d  ia  not  in  conffict  with  the  lawa  of  Geo^ia,  prohibiting  nano- 


This  was  an  action  of  Trover  in  Effingham  Superior  Court, 
tried  before  Judge  Fleming. 

The  &cts  of  the  case  necessary  to  be  understood,  are  fully 
aet  out  in  the*  <^ini(Hi  of  &e  Court. 


D.D.t.zea  by  Google 


76  SUPREME  COURT  OF  GEORQIA. 

Bpaldiqg  n.  Grigg. 

RoBT.  M.  Charlton,  for  plaiDtiffin  error,  contended, 

Itt.  That  the  paper  wu  b  will,  not  only  from  the  ambiguity  on 
its  &ce  as  to  the  time  when  it  should  take  effect,  but  alao  from 
the  parol  evidence  elicited  by  the  other  party.  Setter  v*.  Young, 
2  Kelly,  46,  9.  PiUi  vt.  Mai^um,  S  BaiL  588.  Crawford  v. 
MeElvy.  S  Spter,  230.     Sp.  Eq.  256, 

2d.  This  paper,  if  a  deed,  is  subject  to  the  ban  of  the  Act  of 
1818,  (Prince,  794.^  A  part  of  their  earnings  is  "  virtuatty"  giv- 
en to  the  bIbt^s  under  this  p^ier,  in  opposition  to  die  Statute 
Law;  and  "Toid  in  pait;  void  in  whole."  1  Sa»»dert'  R,  66 
a.  Note  1.  Crottley  v>.  Arkteright,  S  D.  and  E.  603.  Dunn  m. 
Dotmatt,  5  lb.  641.  Rock  vi.  PAayer,  13  Wend.  53.  LoomU  v*. 
NewiaU,  16  Pick.  167.  1  E^oek.  R.  184.  8  John.  168.  Good- 
ruA  M.  DowM,  6  Hill't  Rep.  441. 

The  statute  of  1818  does  more  than  that  of  1801.  It  declares 
the  inttruineiU  void  ;  and  the  ith  Section  provides  (or  the  sale  of 
the  slaves  in  whose  behalf  such  an  illegal  effoit  to  manumit  ia 
made.  This  is  utterly  inconsistent  with  the  idea  that  the  obnox- 
ious clause  only  is  void.  Linant  vt.  Johnton,  2  Bail.  137.  Mayt 
tw.  Giilam,  2  Rich.  R.  160. 

The  positions  of  counsel  for  deiendant  in  error,  that  this  is  con* 
tained  in  a  proviio,  and  consequently  is  no  part  of  the  deed,  and 
also  that  it  is  a  condition  subteqyent,  are  untenable. 

It  is  true,  that  fonnerly,  it  was  held  that  where  there  were  two 
dautet  in  a  deed  or  a  will,  so  totally  repugnant  to  each  odier  that 
they  could  not  stand  together,  the  first  in  the  deed,  and  the  last 
in  the  will  should  prevail.     To  this  it  is  answered — 

lit.  This  rule  has  long  since  been  virtually  disregarded  and  an- 
nulled.    1  Cii(.  m  308,fwte21.     B.207.     2  Ze«y,  49. 

2d.  It  cannot  apply  here,  for  the  intention  throughout  this  deed 
is  perfectly  consistent. 

3<2.  This  never  was  a  rule  by  which  to  test  the  iiUention  of  the 
donor,  but  where  there  were  two  tneoHtittent  intentions,  to  say 
which  should  prevail. 

The  remaining  exception  is  that  the  court  erred  in  charging 
diat  adverse  possession  must  be  brought  home  to  the  real  owner. 
If  the  possession  was  notoriously  adverse,  it  would^not  avail  tbe 
owner  that  he  bad  not  been  expressly  told  of  it. 

Et>.  J.  Harden,  for  defendant  in  error,  contended. 


by  Google 


SAVANNAH,  JANUARY  TERM,  1848.  77 

Itt.  The  paper  ie  not  a  will.  There  is  nothing  on  its  &ce  to 
show  the  grantor  did  not  intend  the  estate  to  vest  at  once.  And 
the  pBittl  evidence  was  introdoced  to  explain  the  possesaian  mei« 
Ijr;  on  thia  point  see  HonC*  Ex'r  r«.  Gartnut*,  Florida  R.  63. 

The  remainder  to  the  grantor,  in  the  event  of  the  grantee's 
death,  presupposes  and  requires  an  estate  to  have  vested  in  the 
grantee. 

2d.  A»  to  the  paper  being  obnoxious  to  the  provisions  of  the 
Actof  19lh  Dec.  1818. 

I.  Under  the  common  law  rules  of  interpretation,  this  proviso 
or  condition  subsequent  is  void,  because  it  is  repugnant  to  the  na- 
ture of  the  estate  granted — a  fee  simple.  4  Keitt,  131.  2  Bl. 
156.     1  SmUh't  L.  C.  288,  ftop.J 

II.  The  statute  creates  no  new  mode  of  construing  deeds,  and 
we  must  be  governed  by  the  above  rule  of  the  common  law.  But 
the  statute  itself  is  declaratory  of  its  own  meaning,  by  providing 
that  only  so  much  of  the  instrument  as  provides  for  manumiaaion, 
the  clerk  should  refuse  to  record.  My  learned  opponent  was  of 
the  same  opinion  in  Roserv*.  Marlow,  elal,R.M.C/iari,  Rep.  547. 

III.  Thia  provision  is  not  inconsistent  with  absolute  slavery. — 
And  "  if  the  deed  may  enure  in  different  ways,  the  grantee  shall 
have  his  election,  which  vray  to  take  it."     3  Join.  387. 

3d.  The  plaintiff  in  error  is  estopped  &om  urging  a  defence 
founded  in  fraudem  legU,  at  least  after  a  conveyance  in  fee. — 
"  Nemo  aiUgam*  tuam  turpitudiiteni  at  audiendtu."  4  Peter*,  83. 
1  Stark.  Ev.  296,  7.     1  fheenl.  See.  23,  4.     1  HiU,  S.  C.  425,  6. 

The  possession  of  the  defendant  below  is  entirely  consistent 
with  the  deed,  (2  Har.  and  MeH.  145,)  and  the  evidence  explana- 
tory of  it. 

By  the  CottrL — Nibbbt,  J.  delivered  the  opiuon. 

This  action  of  Trover  was  founded  on  the  following  instrument : 
"State  of  Georgia,  Mcintosh  county, — Know  all  men  by  thesepres- 
ents,that  I,  Ann  Cunningham,  of  the  city  of  Darien,  in  the  county 
and  State  aforesud,  for  and  in  consideration  of  the  regard  and  es- 
teem I  have  and  bear  to  Ann  Grigg,  and  for  divers  other  good  caus- 
es and'considerations  me  hereunto  moving ;  I  have  given,  bargain- 
ed, sold  and  delivered,  and  by  these  presents,  do  give,  bai^in,  sell 
and  deliver  unto  the  said  Ann  Origg,  of  the  city,  county  and  State 
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aforesaid,  three  slaves,  nametl  Judy,  Bella,  and  John  ber  son,  to 
have  and  to  hold  said  slaves,  with  the  liiture  Issue  and  increase  of 
the  females  unto  the  said  Ann  Grigg  forever.  But  if  the  death  of 
the  said  Ann  Grigg  should  take  place  before  my  decease,  then  the 
Bud  slaves,  and  the  future  increase  and  issue  of  the  females  are  to  re- 
vert tome.  Provided,  that  the  said  Ann  Qrigg,  after  the  said  slaves 
shall  come  into  her  poeseseion,  will  pay  to  each  cf  said  slaves  the 
BUto  of  two  dollars  per  month  duiing  their  natural  lives.  In  wte- 
nesB  vrhereof  I  have  hereunto  set  my  hand  and  seal,  tfaia  third 
day  of  August,  eighteen  hundred  and  tbirty-eig^" 
Seak^  and  delivered 

in  preeence  of        (Signed,)  Ann  CoHNiNaHAH,  [l.  s.] 

H,  W.  Proudpoot, 
a.  M.  Caluer,  j.  p. 

The  plaiatiiT,  Ann  Grigg,  clairoed  title  under  this  instrumenL 
The  defendant,  Charies  Spalding,  plead  that  he  came  into  pos- 
session of  the  D^groes  mentioned  in  the  writ,  (being  the  same 
named  in  the  foregoing  instrument)  as  executor  to  Mrs.  Ana 
Cunningham,  that  he  took  them  into  possession  as  her  property  at 
the  time  of  her  dead),  to  pay  her  debts  and  to  deliver  the  residue 
to  her  legatees  aa  directed  by  her  will ;  and  the  statute  of  limi- 
tations. 

The  plaintiff  proceeding  with  her  cause,  tendered  in  evidence 
the  instrument  before  transcribed,  which  was  demurred  to  upon 
two  grounds. 

Itl.  Because  it  was  a  testamentary  paper  and  not  a  deed,  and 
bad  not  been  admitted  to  probate. 

2d.  Because  it  was  contrary  to  the  policy  of  our  laws  against 
manumission,  and  particularly  in  conflict  with  die  Act  of  1818  up- 
on that  subject. 

The  court  admitted  the  evidence,  determining  that  the  p^er 
was  a  deed,  and  not  against  the  policy  of  the  laws  against  manu- 
mission, and  not  in  conflict  with  the  Act  of  1818. 

[1.]  To  which  the  defendant  excepted.  We  are  with  the  court 
below,  and  our  first  duty  is,  taking  up  the  exceptions  in  the  order 
in  which  they  are  presented  on  the  record,  to  demonstrate  that  die 
instrument  is  not  testamentary,  but  a  deed.  If  it  vvere  not  a  deed, 
but  testamentary  in  its  character,  then  the  exception  is  well  ta- 
ken ;  for  the  plaintiff  could  not,  in  diat  event,  set  up  title  under  it 
until  passed  to  probate. 
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[2.]  Ill  determining  the  character  of  this  invtinment,  we  take 
the  ciiterioDB  of  construction,  adopted  hy  thij  court  in  Hetter 
Ex'r.vM.  Ytmng,  (2  KeHy,  46),  to  wit;  "  The  intmtioti  of  the  ma- 
ker u  to  the  character  of  the  atate,  and  ae  to  the  time  it  is  to  take 
effect."  "  If  the  instrument  has  nn  efiect  unti]  death,  and  that  is 
upon  the  whole  the  intention  of  the  maker,  it  is  a  wilL"  The 
objection  to  it,  in  this  stage  of  the  case,  occurring  when  it  was 
tendered  in  evidence,  we  are  confined  to  the  paper  itself,  for  the 
ucertainment  of  the  intention.  That  is  to  be  a«certained  by  & 
careful  connderation  of  all  ita  parts  together.  We  tecognise  also' 
another  rule  of  construction,  adverted  toby  counsel  for  the  defen- 
dant in  error,  aitd  that  is,  where  there  is  a  lesser  and  gteater  in- 
tent manifest,  and  they  are  itreconcileable,  the  lesser  yields,  and 
the  greater  prevails.  The  particular  form  of  the  instrument,  does 
not  characterize  it  as  a  deed,  for  it  may  want  the  technical  forms 
of  a  wiU,  and  yet  be  a  will.  Either  this  paper  is  a  deed  which 
passes  the  estate  impretaUi,  or  it  is  a  will  which  conveys  no  inter' 
eat  until  the  death  of  the  testator. 

It  is  important  first  to  determine  what  kind  of  estate  the  ma^ 
ker  intended  to  give,  and  this  will  depend  somewhat  upon  the 
qneetion,  what  kind  of  instrument  we  determine  this  to  be.  If  it 
were  a  will,  then  the  proviso  or  condition  as  to  the  survivorafaip 
of  the  testatrix,  she  being  dead,  and  Miss  Grigg,  the  legatee,  in  life, 
would  amount  to  nothing,  and  Miss  Qrigg  would  take  the  abso- 
lute property  without  condition.  We  do  not  consider  that  the 
proviso,  as  to  the  payment  of  two  dollars  per  month  to  each  of 
the  negroes,  daring  their  natural  life,  affects  the  character  of  tho 
estate  at  alL  I  shall  consider  that  proviso,  with  more  paiticular' 
tty  hereaAer.  We  say,  however,  that  this  inacnitnent  is  »  deed; 
it  being  a  deed,  what  kind  of  estate  did  Mrs.  Cunningham  iiUeitd 
to  convey  to  Miss  Grigg  i  The  estate  intended  to  be  conveyed, 
is  in  our  conception,  an  absolute  property  in  the  negroes,  to  take 
effect  upon  the  execution  of  the  instrument }  subject,  however,  to 
be  defeated  upon  the  happening  of  the  contingency  named ;  to 
wit,  the  death  of  Misa  Grigg,  before  the  decease  of  Mrs.  Cun- 
ningham. Upon  the  &ce  of  the  deed,  it  is  apparent,  that  had  Miss 
Grigg  died  before  Mrs.  Cunningham,  the  estate,  by  that  event,  in 
her  heirs,  would  have  been  defeated,  and  the  property  would  bare 
reverted.  It  is  also  ^parent  that  snrviving  her,  the  estate  was 
intended  to  continue  to  her,  (Misa  Gtigg,)  and  her  hein.    It  can 


by  Google 


80 SUPREME  COURT  OF  GEORGIA. 

Spnltling  M.  Grigf . 
not  be  said  that  had  Mrs.  Cunningham  aurvjved  Mias  Grigg,  she 
would  have  held  an  estate  in  reversioTi,  or  that  by  the  tenna  of 
this  deed,  the  grantor  intended  to  create  an  estate  ii 
herself,  apon  the  death  of  the  grantee,  she  surviving, 
"an  eatate  in  reversion  is  the  reBidue  of  an  eatate  left  in  the 
gmator  to  rommeece  in  possession,  after  the  determinatian  of 
some  particular  etUite,  granted  out  by  him."  Here  there  b  no 
particular  estate  granted  out.  Besides,  reversiona  are  created  by 
operation  of  law,  and  not  by  deed.  A  reeeraien,  says  Cok^  is 
the  returning  of  land  to  the  grantor  or  his  heirs,  after  the  grant  is 
over.  After  an  estate  for  life,  or  years,  or  at  will,  the  properly, 
by  operation  of  law,  revetta.  In  this  ca«e  the  grantor  (grsntrsM 
it  ought  to  be,  but  there  is  no  such  word,)  expreua  in  the  deed  a 
final  disposition  of  the  property.  There  is  here  no  parttcw^or  w- 
iate,  and  no  room  fbr  the  opendon  of  law.  See  1  Vol.  Chiit^i 
Blaek.  edit,  of  l%iG,  2  book,  page  175.     Co.  Lilt.  22.     1  iut.  I4S. 

I  should  call  this,  (were  the  property  land)  an  estate  upon  e«D- 
dition.  VAn  estate  upon  condition,  espreued  in  the  grant 
itself,  is  where  an  estate  is  granted,  either  in  &e  simple,  or  other- 
wise, with  an  expressed  qualification  annexed,  whereby  the  eatate 
granted  shall  either  commence,  be  enlarged,  or  be  defeated  Dp- 
on  performance  or  breach  of  such  qualification  or  condition." — 
f Black. Com. book 2, p.  15i.  Co.LiU.21S.  2  Omit^tDigAO.n, 
13.J  The  coniUtion  may  be  precedent  or  mhiequeat.  Subsequent 
conditions  are  such  by  the  failure  or  non-performance  of  which, 
an  «tate  already  vested  may  be  defeated.  (Black.  Z  book,p,  154, 
fi,     Litt.  Sect.  328.J 

[3.]  Thus  in  this  case,  we  think  the  estate  vested  by  the  terms 
of  the  dSed;  and  that  it  was  liable  to  be  defeated  by  the  qnalifica- 
tion  or  condition  aubeequent,  that  Mies  Grigg  should  aurvive  Mra. 
Cunningham.  Her  outliving  Mrs.  Cunningham  was  the  condi- 
tion upon  which  the  estate  should  continue  to  her  and  her  heirs. 
Had  she  died  first,  die  condition  would  not  have  been  fulfilled  and 
the  estate  would  have  been  defeated.  The  condition  was  inttod- 
ed  to  operate  as  a  defeasance.  Thus  we  have  ascertained  the  in- 
tention of  die  grantor  as  to  the  character  of  the  estate.  Our  rea- 
soning thus  far  has  been  founded  on  the  attvmption  that  this  pa- 
per is  a  deed.  It  may  be  replied,  that  the  thing  to  be  demonstra- 
ted is,  that  it  is  a  deed.  True ;  and  if  diat  cannot  be  done,  all  that 
we  have  said  as  to  the  character  of  the  estate,  amounts  to  nothing. 
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It  may  not  be  forgotten,  however,  that  one  of  the  criterions  by 
vrhicb  we  are  to  pronounce  upon  the  paper,  ia  the  iiUatiiiM  {^ 
the  maker  ae  to  tbe  ckariuAer  of  the  ettaU.  If  then  it  be  trus 
that  she  intended  to  convey  an  ahtoUtle  atale,  upon  condition 
subsequent,  to  take  effect  in  pretatti,  that  intention  domen' 
■trates  that  the  paper  ia  a  deed,  becauee  such  an  estate  is  whol- 
1y  incompatible  with  the  idea  that  she  intended  it  to  be  a 
will.  If  it  conveys  such  an  estate,  it  catinot  be  a  wilL  Thfl 
estate  could  not  vest  presently,  and  at  the  same  time  take  effect 
HC  fmturo.  That  is  an  absurdity.  Tbe  safest  criterion  of  judg' 
ment  in  all  such  cases,  is  the  imtentibn  as  to  loKe*  the  estate  shall 
vest.  Fanhe^  then,  upon  this  point,  I  say,  that  there  is  no 
word  or  claase  in  this  instrument,  which  contemplates  the  death 
of  Mrs.  Cunningham  as  the  time  when  the  estate  is  to  take  effect. 
And  in  thb  particular  it  ia  clearly  distinguishable  from  Hester, 
E£t,  vt.  Yotutg,  tN  3  Kdly,  46.  In  that  case,  the  language  of  ths 
testator  was,  "  I,  William  Womack,  in  consideration  of  natural 
love  and  affection  for  my  son  Fi'ederick  Womack,  do  give  xmto 
him  the  following  property :  (and  after  naming  the  property  pro- 
ceeds,)  <ifier  my  death  and  the  death  t^  my  tcife,  to  have  and  to 
hold,  &c."  The  decision  turned  not  solely  but  mainly  upon  thv 
declar^ion  of  the  testator,  thus  made,  that  tbe  gift  should  not  take 
effect  until  after  his  death  and  that  of  his  wife.  Upon  looking 
into  the  cases  relied  upon  by  counsel,  it  will  be  found  tbat  in  most 
of  them,  it  was  manifest  that  by  the  use  of  words  of  like  import* 
the  grantor  intended  the  gift  to  take  ^ect  at  his  death.  Thus,  in 
the  case  of  Rag»dale  vt.  Baker,  decided  by  the  court  of  appeals 
of  South  Carolina,  quoted  by  O'Neal,  J.  in  PM*  tn.  MoMgum,  S 
BaUy,  588,  589,  590,  the  testates  gave  certain  propeny  to  certalD 
of  his  children,  at  hie  death,  and  tkrther,  made  an  express  reser' 
vation,ofwhathc  terms  hiili/e,  in  the  property.  Very  properly, 
the  court  ruled  this  a  will.  In  Crawford  vt.  MeElvy,  2  Speer, 
2Sd,  230,  there  was  a  contract  between  the  testatrix  and  one  Phil' 
ip«,  tbat  in  consideration  of  certain  things  to  be  done,  and  certaia 
services  to  be  rendered  by  him,  she  inade  over  to  him,  his  heirs 
and  assigns,  al!  her  right  and  title  to  a  certain  slave  and  her  child!, 
"notwithstanding,  (tbe  instrumentproceedsto  declare,]  the  said  nd' 
gro  woman  and  child  is  still  to  be  under  my  power  during  my  life, 
but  at  my  death  to  be  the  property  of  Kim,  taid  Philipi,  IfC."  TIm 
court  held  thtt  Philips  could  not  enibree  this  kistnunent  as  a  eon' 
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tract,  becanae  he  bad  not  perfonned  his  part  of  it,  and  that  tt 
could  not  be  a  deed,  but  at  beat  a  testamentary  paper.  It  could 
be  held  nothing  else,  becailae  it  expressly  declares,  diat  the  ma- 
ker shall  have  power  over  her  property  during  her  life,  and  that 
die  property  is  to  belong  to  Philips  at  her  death.  It  could  not 
be  a  deed,  because  by  its  terms  no  present  interest  passed. 

So  in  Kinnard  ra.  Kimiard,  1  Speer'i  Equity  R.  356,  the  tesU- 
tor  declares,  "  I,  J.  F.  R.  for  die  love  and  affection  I  do  bear  to 
J.  K.  W.,  son  of  Catherine  Wideman,  formerly  Catherine  Welch, 
t^er  my  death,  I  give  to  him  and  his  bodily  heirs,  four  negroes, 
&c.  &c."  Chancellor  Harper,  delivering  the  opinion  of  the 
court,  pronounced  the  instrument  a  will.  He  says,  "  if  the  only 
effect  is  to  dispose  of  property  a/iw  the  maker's  death,  it  mast  op- 
erate as  a  will,  or  not  at  aU."  The  will  in  this  case,  not  being 
properly  attested  was  held  void,  AU  these  cases,  relied  upon  by 
counsel  for  the  plaintiff  in  error,  are  inapplicable  to  diis  deed,  be- 
cause it  does  not  contain  what  the  instruments  in  them  did  contain, 
ench  words  or  clauses  as  signify  an  intention  that  no  interest  should 
pasaundl  the  death  of  The  maker.  They  do  not  support  the  plain- 
tiff's case,  but  negatively,  at  leaat  the  defendant's  position.  The 
characteristic  feature  of  a  will,  is  effect  at  death;  that  feature  is 
wanting  in  this  instrument.     There  is  nothing  which  looks  like  it. 

The  proviso  in  reference  to  the  allowance  to  tbe  negroes,  speaks 
of  the  time  when  Miss  Grigg  shall  come  into  possession  ;  and  this 
the  ingenious  counsel  has  seized  upon  as  evidence,  that  the  gran- 
tor intended  that  the  estate  should  not  pass  at  once,  and  therefore 
that  the  instrument  should  operate  as  a  will.  The  evidence  to 
this  intent,  derived  from  this  source,  is  exceedingly  weak.  Tbe 
language  of  the  proviso  relates  to  tbe  time  of  the  possession,  and 
is  as  follows :  "  Provided  the  aaid  Ann  Grigg,  ajier  the  taid  three 
tlavet  thaU  come  into  her  pottettioit,  will  pay  to  each,  &c.  &c." — 
Now  the  time  of  the  coining  of  the  slaves  into  her  possessson,  by 
this  language,  is  undetermined.  The  grantor  may  have  contem- 
plated the  execution  of  the  instniment  she  was  drawing  at  that 
time,  or  some  other  period  anterior  to  her  death.  Be  this  as  it 
may,  the  burden  is  upon  the  plaintiff's  counsel  to  prove  that  the 
time  referred  to  was  her  death,  and  that  the  language  relates  to 
the  passage  of  the  estate — that  is  not,  and  we  think  cannot  be 
demonstrated  by  anything  that  the  paper  exhibits. 

Again,  the  grantOT  did  not  intend  this  inetiument  to  be  a  will. 
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but  intended  a  prewDt  interest  to  pase,  because  it  is  ahgolmle  on 
it«  &ce — its  tenns  import  the  transit  of  &e  title,  now,  from  faereelf 
to  the  object  of  her  bounty.  They  are  as  ibilows:  "for  aad  in 
consideration  of  the  regard  and  esteem  I  have  and  bear  to  Ann 
Grigg,  and  for  divers  other  good  causes  and  considerations  me 
hereunto  moving,  I  have  given,  bargaiited,  told  and  deliwed,  and 
by  thaepraattt,  do  give,  bargain,  tell,  and  deliver  unto  lAe  taid 
Am  Grigg,  Ifc,"  The  habendum  and  lenendtoA  of  the  deed  are 
in  accordance  with  these  terms,  to  wit ;  "  To  have  and  to  hold  the 
said  slaves,  with  the  future  issue  and  increaseofthe  females,  unto 
said  Ann  Gtigg  forever." 

The  present  vesting  of  this  estate  is  inferred  from  the  fact  that 
the  instrument  was  recorded.  The  record  must  be,  unless  con- 
tradicted by  other  proofs,  considered  as  a  declaration  to  the  world 
that  the  party  had  parted  with  the  property — had  given  it  away, 
according  to  the  face  of  the  deed,  and  abandoned  all  power  in 
the  future,  of  revocation,  or  aUenation.  This  is  the  object  of  the 
record — it  is  notice  to  the  world  of  the  alienation,  and  it  means 
what  I  have  stated,  or  it  is  a  fraud.  In  this  case  it  is  not  pretend- 
ed that  a  fraud  was  contemplated.  It  is  next  to  impossible  to 
believe  that  a  purchaser  from  Ann  Grigg  would  not  have  acquir- 
ed a  good  title— nay,  it  is  impossible.  Still,  a  paper,  which  b  by 
law  a  will,  will  not  become  a  deed,  because  it  is  recorded.  Far- 
ther, the  intention  to  pass  a  present  estate  is  manifest,  in  the  dec- 
laration of  the  grantor,  that  upon  a  contingency  named,  the  prop- 
erty shall  revert.  The  return  of  property  implies,  its  previous  de- 
fortwre.  The  provision  made  for  the  return,  shows  a  conscious- 
ness present  to  the  mtnd  of  this  lady,  that  her  negroes  had  gone 
from  her.  We  have  before  determined  the  character  and  legal 
construction  of  this  claose,  and  we  are  now  looking  at  it  as  on  iti- 
dieium  of  intention.  Upon  the  whole,  we  have  no  doubt  whatever, 
that  under  this  instrument  Miss  Grigg  took  an  absolute  property 
in  these  negroes,  subject  to  be  defeated  as  before  explained,  and 
that  it  is  a  deed. 

The  plea  of  the  Statute  of  Limitations  was  relied  upon  by  the 
defendant  in  this  case.  To  resist  that  plea  by  explaining  tha 
character  of  the  possession  in  Mrs.  Cunningham,  the  plaintiff  in- 
troduced a  witness  named  Colder,  who  among  other  things,  testi- 
fied that  "  at  the  time  of  the  execution  of  the  deed,  there  was  an 
nndeiBtBndiiig  between  Mt».  Cunninf^iam  and  Misa  Grigg,  that 
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Mrs.  Cuniiinghara  was  to  retain  poeeession  of  the  property  during 
her  life."  CounBel  for  the  defendant,  asked  the  court  to  charge 
thejury  that  under  all  the  evidence,  the  paper  waa  testamentary; 
which  Judge  Fleming  declined  to  do,  and  thereupon  he  except- 
ed. Whether  this  evidence  was  properly  admitted  or  sot,  does 
not  appear  to  have  been  made  a  quoBtion  in  the  court  below,  nor 
does  it  appear  whether  the  presiding  judge  refused  to  charge,  as 
requested,  because  he  did  not  regard  the  testimony  as  applicabls 
to  the  instrument ;  or  so  regarding  it,  believed  that  it  was  still  a 
deed.  In  lus  written  opinion  he  says  nothing  pai-ticularly  about 
this  testimony.  I  do  not  see  but  that  the  testimony  was  admissi- 
ble to  explain  the  intentien  of  the  grantor.  The  rule  is,  that  all 
that  was  said  and  done  at  the  time  a  deed  is  executed,  ig  admissi- 
ble for  that  purpose,  (See  1  Greetdeafa  Evid.  Sect.  288,  9,  290, 
andnota.  2  Note  and  Ms  Ord,  631.  1  McCord,  430,  817.  See 
alto  the  cate  of  Branlley'i  will  determined  by  ihi*  court  at  its  latt 
lettioK  i*  MiUcdgeeHle,  not  yet  reported.)*  But  the  rule  does  not 
go  the  length  of  inserting  in  a  deed,  by  parol,  a  distinct  limitation 
or  an  independent  clause,  whereby  the  character  of  the  estate  is 
to  be  affected.  This  testimony,  if  allowed  to  be  engrafted  on  the 
deed,  would  give  it  a  different  legal  character  from  that  which  it 
wears,  in  some  particulars,  and  ought  not  to  have  boen  admitted 
with  that  view ;  and  indeed  was  not  admitted  for  that  purpose. — 
We  must  conclude,  from  all  we  see  on  the  record,  that  it  was  ad- 
mitted  alone  to  defeat  the  plea  of  the  statute,  J^y  explaining  the 
character  ofthe  possession.  We  are  therefore  to  consider  thatthe 
court  did  not  recognise  it  as  constituting  a  part  of  the  deed,  and 
for  that  reason  would  not  charge  as  requested.  If)  however,  it 
be  BO  recognised,  we  are  not  prepared  to  say,  that  even  then  this 
paper  would  be  testamentary.  If  the  deed  containing  all  that  is 
now  in  it,  did  contain  a  farther  clause,  expressive  of  the  intentioa 
of  both  parties,  thai  the  grantor  should  have  the  possession  of  the 
[iroperty  during  her  life,  we  should  hold  that  a  present  interest 
passed ;  and  that  the  added  clause  postponed  only  the  use  and 
enjoyment  of  the  property  until  Mrs,  Cunningham's  death,  A. 
distinction  is  to  he  taken  between  a  gift  to  take  effect  m  J^ituro, 
and  an  absolute  conveyance  of  the  property  with  the  enjoyment  of 
dte  possetuion  mfutHro;  the  latter  ia  valid  as  a  deed,  the  former,  ifby 
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parol,  ia  a  nullity ;  and  if  in  writing  inuat  operate  as  a  teBtament  or 
not  atalL  HuUr,  Ex'r,  v».  Young,  2  Kelly,  46.  We  repeat  that 
the  question  Btill  is  one  of  intention.  If,  notwithstanding  such  a 
clause,  or  with  it  in  connection  with  all  other  parts  of  the  instrument, 
it  is  inferable,  that  the  maker  intended  to  pass  a  present  interest, 
die  instrument  is  a  deed.  That  such  was  the  intention  of  Mrs. 
Cunning^iam,  we  refer  hack  to  all  that  we  have  previously  said  on 
this  head.  > 

But  what  did  this  testimony  amount  to  }  Obviouely  this,  an. 
agreement  between  the  parties,  although  entered  into  at  the  time 
the  deed  was  executed,  yet  andejrom  tutd  indepmdeM  of  it ;  that 
Mrs.  Cunningham  should  have  the  use  of  the  property  during 
her  life.  What  is  'A%  "At  the  time  the  deed  waa  executed 
there  was  an  undertlanding  between  Miss  G^rigg  and  Mrs.  Cun> 
ningham,  that  Mrs.  Cunningham  was  to  retain  possession  of  the 
property  duiing  her  life."  Here  was  not  the  act  of  one,  but  of 
bath  parties.  An  agre^tent,  that  Mrs.  C.  should  hold,  as  bailee, 
if  you  please,  the  possession.  We  have  endeavored  to  show, 
that  the  possession  remaining  with  the  donor,  does  not  make  the 
instrument  a  testament.  Nor  does  it  invalidate  the  deed.  A  vol- 
untary conveyance,  absolute  upon  its  face,  is  binding  upon  the 
graator  and  his  representatives.  It  does  not  lie  in  the  mouth  of 
Mrs.  Cunningham,  or  ber  executor,  to  object  to-  this  instrument. 
It  is  perfect  and  effectual  between  the  parties.  2  Myl.  if  Ktene, 
496.  Bill  e».  Curtto*,  Und,  503,  610.  Otrtit  e*.  Price,  12  Vaey, 
103.  Woritly  v».  DeMaltm,  1  Burrow,  474.  1  Mad.  Ch.  Pr.  322, 
3.  Jeremy  o»  Eq.  Juritd.  ch.  3,  »ee.  4.  Mali*  v*.  Garmey,  16 
JtA».  R.  189.  BxicAart  v>.  Caetator,  5  Bitut.  109.  Drirnkwater 
vt.  Drinkwater,  4  Mati.  R.  354.  7  Joi*.  R.  161.  TAoma*  v*. 
Sopor,  5  Munf.  Rep.  28.     2  Ibid,  341.     3  Bnd,  1. 

Aa  no  creditors  are  befbr<)  this  Court  contesting  this  deed,  it  ia 
not  necessary  to  enquire,  how  far  the  possession  in  this  case,  re< 
maining  with  the  grantor,  would  invalidate  it  as  to  them.  I  will  on- 
ly remark  that  thisCourt  has  determined,  that  such  posBessiouia  not 
jWTMafraud,  but  is  ^rtma^fTM  evidence  before  the  jury  of  fraud, 
and  may  be  explained.  See  Peck  v*.  Laud,  2  Kelltf,  12,  and  au- 
thoritiet  there  cited. 

The  next  exception  in  this  case,  grows  out  of  the  plea  of  the 
Matute  of  Limitations.  I  have  already  stated  the  evidence.  It 
becomea  necesaaij  briefly  to  restate  it.    The  plaintifiTclaimed  on- 
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der  a  deed  from  the  teatatrix  of  the  defendant.  The  defence  was 
chat  plaiDtiffwBs  barred  by  the  statute.  The  eridence  was  tbat 
the  defendant's  testattix,  Mrs.  Cunningbam,  had  been  in  possea- 
aion  of  the  negroes  more  than  four  years  previous  to  her  death — 
was  in  posseesion  at  her  death — that  she  had  exercised  acts  of 
ownership  over  some  of  them,  and  claimed  them  as  her  own.  It 
waa  tarther  in  evidence,  that  at  tkt  time  of  lie  exeattum  of  lie 
deedjbr  tkeae  ntgroa,  by  Mrs.  Ctiimitigham  to  Mui  Grigg,  it  vat 
undcTitood  bettoeen  the  partiet,  that  Mn.  Cunningham  v>a*  tc  re- 
main M  potieuion  during  ker  lije.  Such  being  substantially  the 
state  of  the  case,  the  defeodatit  below,  asked  the  Court  to  inatnict 
the  Jury,  that  adverse  possession  by  Mrs.  Cuniun^am  for  more 
than  four  years,  before  her  death,  was  a  bar  to  the  plaintiff's  suit — 
which  instruction  the  Court  gave ;  but  added,  that  declarations 
of  MiB.  Cunningham,  that  she  held  the  property  in  her  own  right, 
would  not  constitute  adverse  poBsession,  unless  brou^t  home  to 
the  knowledge  of  the  pluntiff.  Now  it  is  claimed  that  the  Court 
erred  in  the  latter  part  of  this  charge.  That  ia,  that  the  position, 
that  the  declarations  of  Mrs.  Cunningham,  that  she  held  the  prop- 
eny  in  ber  own  right,  will  not  constitute  adverse  possession, 
unless  brought  home  to  the  knowledge  of  the  plaintiS*  is 
an  erroneous  position.  We  think  the  position  a  sound  one 
in  principle,  and  sustained  by  numerous  and  the  highest  author- 
ities. Of  course  no  one  doubra  but  that  adverte  pollution  for 
the  term  of  limitation  is  a  complete  bar.  What  constitutes  adverte 
pottettion  is  a  difficult  question. 

[4.]  But  we  do  not  think  there  is  any  difficulty  in  pro- 
nouncing that  these  declarations  do  not  constitute  it.  Tba 
possession  of  Mrs.  Cunningham  waa  permissive.  She  went 
into  possession  at  the  time,  riie  herself  parted  with  the  ti- 
tle to  the  plaintiff,  by  an  understanding  with  her.  Her  posses- 
sion was  consistent,  therefore,  with  the  plaintiff's  title;  it 
was  in  fact  the  plaintiff's  possession.  Whether  she  be  consid- 
ered as  a  tenant  for  life,  or  as  a  tenant  at  will,  and  whether  she 
pays  hire  or  not,  the  piinciple  ia  the  same.  Such  possession  w 
not  adverte.  "  The  fact  of  possession,  (layt  Mr.  Angeli,J  per  le, 
is  only  an  introductory  fact  to  a  link  in  the  chain  of  title  by  po»- 
■eision,  and  will  not  simply  of  itself,  however  long  continued,  bar 
the  right  of  entry  of  him  who  was  seized,  and  of  couise  create  no 
poutive  title  in  any  case.    The  reason  is,  that  it  may  not  have 
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been  originally  taken,  or  anbaeqiiently  held,  with  an  intention  to 
claim  the  pTemiseB  as  -owner,  and  may  bare  been,  with  a.  perfect 
undeiBtanding-  between  the  possesaor  and  the  proprietor,  that  the 
latter  is  all  the  time  to  be  regarded  as  such.  The  reaaon,  in  oth- 
er words,  ia,  that  it  may  be  a  penniesiTe  posseaaion."  (Angell  o*  . 
lAmitaticma,  401.^  The  language  of  the  Master  of  the  Rolls,  in 
Lord  Cholmonddy  vt.  Lord  OlintoK,  is.npon  this  subject  as  fol- 
lows; "Possession,  however  longit  may  in  point  of  fact  have  endur- 
ed, could  never  hare  ripened  into  a  title  against  any  body,  for  it  was 
notconeidered  as  the  poaseasion  of  the  precarious  occupier,  but  of 
himuponwhosepleasureitscontinuancedepended."  (2  Jac.and 
Walk.!.)  ChiefJuBticeIifar8halin£ltV£tv.iSffli^,  uses  this  nervous 
language;  "It  has  not  only  been  recognised  in  the  Courts  of  Eng- 
land, but  in  all  others  where  the  rules  established  in  those  courts 
have  been  adopted,  that  a  possession  which  was  permissive,  and  en- 
tirely consistent  with  the  title  of  another,  should  not  bar  that  title, 
Bndthatitwoutdshockthesenseofright,  which  must  be  felt  by  all 
legislators  and  alljudgea,  were  it  otherwise."  (9Wkeat,  R.  241, 
248.^  SeeaUo  Uniud  Statu  vt.  Aredondo,  6  Petert,  743.  Clark, 
e«.  Omrlney,  5  PeUri,  354.  Mclver  vs.  Ragan,  2  Wheat.  39.  La 
FroTuhma,  vs.  Jackson,  8  Coieeit,  589,  Jaekio*  vt.  Porter,  Paine, 
(C.  Court,)  R.  457.  MarkUy  vs.  Amos,  2  Bailey  fS.  C.J  603. 
Jackson  vs.  Damison,  4  Wend.  S58.  .3  Watli  (Penn.)  R.  280. 
2  Salk.i23.  5  Burrow,  2604.  Lowdall  va.  Byrne,  Batt.  (ItuK,) 
R.  373.  7  Wheat.  R.  59.  10  Johns.  R.  355.  16  Rid,  325.  9 
Nete  Uamp.  R.  253.  10  Mas*.  R.  146.  Such  is  the  doctrine,  too, 
of  the  civil  law.  (AngeUon  Limitations,  472.  CivU  Code  ofLoui- 
nana,  GS9.J  See  farther  as  to  this  general  proposition,  titles. 
Landlord  and  Tenant,  Cotenancy,  Mortgagor  and  Mortgagee, 
Trustee  and  Cestui  que  Trust  in  Axgell  on  Liviilations. 

[6.]  Having  settled  ibis  principle,  I  proceed  to  say  that  it  is  true, 
ihatapermiasive  possession  may  become  adverse.  The  considera- 
tion of  this  point  will  lead  directly  to  the  question  now  under  review. 
I  remark  upon  thia  head.  First,  that  a  peraon  oTice  a  tatant,  will, 
prima  Jade,  be  deemed  a  tenant,  so  long  as  his  possession  contin- 
ues. It  is  competent  for  him  to  ahow  that  the  relation  has  been 
;  dissolved ;  this  dissolution  may  be  presumed  from  great  lapse  of 
V  time;  as  filly-seven  yeara,  in  one  inatance.  5  Conn.  R  291.  5 
Cow.  128.  1  Speer,  fS.  C.J  32.  6  Y^g.  280.  2  Tenn.  R.  399. 
Angell  on  Limit.  480. 
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Secvndli/ — That  in  casea  of  tenancy,  every  preflumpdoD  ia  is 
favor  of  poaaeAsion  in  Bubordination  to  the  title  of  the  true  owner, 
and  that  adverse  poBBessioa  must  be  made  out,  not  by  m&rence, 
but  by  clear  and  positive  proof  of  a  claim  on  die  part  of  the  ten- 
ant, and  of  an  acquietceMce  <m  the  part  of  the  owner,  who  a  knoic- 
ingtothe  *ame.  AxgeU  on  Limilatioiu,  400,  4&7,  481.  Z  Grem- 
leaf,  315. 

[6.]  Ifdiis  case  be  judged,  as  it  may  be,  by  this  rule,  thedeelara' 
tious  of  Mra.  Cunningham,  not  being  brought  home  to  the  knowl- 
edge  ofthe  plaintiff,  did  not  conBtitute  her  poaeewion  adverse.—- 
There  is  no  evidence  that  she  (the  plaintiff)  knew  ofthe  claim  thui 
set  up  by  the  declaratione — none  that  she  acquiesced  in  that  claim. 
The  wisdon  of  this  rule  is  avouched  by  ita  embodiment  into  liie 
Ci*de  of  Louisiana.  By  that  conle,  those  who  poaaess  for  others, 
cannot  prescribe  under  that  poesession,  aa  a  general  proposition. 
Yet  they  may  prescribe  when  the  cause  of  their  possession  is 
changed  by  the  act  of  a  third  person,  and  if  they  declare  to  the  leator 
that  tbey  will  no  longer  hold  the  estate  under  him,  but  that  they 
choose  to  enjoy  it  as  their  own,  &c.  CivU  Code  of  Loidntata, 
jlrfii.3476  and  3478. 

It  has  been  ruled  that  acts  oF  ownership  may  change  the  cbaT' 
acter  of  a  permissive  possession,  and  make  it  adverse;  but  the 
acts  must  be  inconsistent  with  the  title  of  the  owner.  Angeii  -om 
XAmitatioiu,i02.  S  Bailey  f  S.C.J  R.  603.  *  Wend.  65S.  The 
BCts  of  owner^ip  here  proven,  such  as  nsing  the  negroes  as  her 
own,  and  hiretngone  of  them,  is  not  inconsistent  with  the  plaintiff's 
title,  or  perhaps  I  should  i-ather  sfty  are  in  accordance  wiA  dte 
agreement  between  the  parties  as  to  the  possession.  That  agroe- 
ment  was,  that  Mn,  Cunningham  should  keep  ll>e  negroes  during 
her  life ;  use  and  hire  were  not  inconsistent  wilb  the  title  in  Miss 
Grigg. 

I  find  this  whole  question  elucidated  in  the  case  of  Wialey  vt. 
Whaley,  tried  before  the  Court  of  Appeals  of  South  Carolina.— 
Without  stopping  to  detaiV-the  facts  ofthe  case,  I  state  upon  the 
authority  ofButler,  J.  who  delivered  the  opinion,  that  it  was  a  case 
of  a  tenant  entering  upon  land  and  holding  by  the  sufferance  of 
the  landlord,  without  paying  rent.  It  is  analagous  to  this  case, 
except  that  here,  the  property  is  personal.  The  defendaid  relied 
upon  the  Statute  of  Limitations.  Among  other  things,  diese 
propositions  were  adjudged  to  be  law. 
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"A  tenant  entering  upon  land  by  the  bare  penniuion  of  the 
landlord,  and  paying  no  rant,  in  order  to  claim  by  adrene  pos- 
•ee^n,  miut  disdlaim  tbe  tenancy,  and  give  Mtice  of  the  &ct  to  tba 
landlord." 

"  The  Btatota  of  Limitationa  cannot  nm  antil  a  knotdeigt  of 
i^e  diflclaimer  it  hrought  home  to  ike  landlord."  "  When  a  party 
claims  nnder  tlie  statute,  he  is  required  to  dunr-at  what  time  he 
took  posaeasion  of  the  land,  and  how  long  ho  bold  it  And  when 
a.  tenant  claims  to  bold  adversely,  }i»m.\u^,^kew^eka^thatilUmUim^ 
VMU  made  inoten  to  hu  landlord." 

These  principlea  do  certainly  cover  the  entire  ground  of  this 
exception.  I  cannot  forbear  to  quote  two  or  thrse  pasaagecfran 
the  well  argued  opinion  of  Judge  Butler.  "  Ttle  morality  of  the 
lav  inralcates,  and  its  provisioni  will  enforce  good  &i(li  in  all  the 
relaiions  (rf  liie  in  which  legal  confidence  ia  reposed.  One  wfaa 
enters  upon  land,  acknowledging  title  in  another,  ought,  in  jus- 
lice,  to  adhere  to  tbe  original  terms  of  his  poaBesaion.  It  is  an 
undoubted  principle  of  tbe  law,  that  a  tenant  cannot  dispute  the 
title  of  his  landlord,  either  by  setting  up  title  in  himself  or  anotfa> 
er,  during  the  existence  of  the  lease  or  tenancy.  The  piinciplfl 
cf  estoppel  ^pliss  to  them,  and  operates  in  its  full  force,  to  pr»- 
vent  die  violalian  of  the  contract  by  which  the  tenant  obuined  and 
hcildB  possessiaa."  Adopting  die  language  of  Chancellor  Harper 
upon  a  former  occasion,  Judg^  Butler  quotea  it  as  follows ;  "  If 
a  party  «ilsr  by  bare  pennission,  remain  as  a  tenant  at  sufier- 
anee,  paying  no  rent,  the  tenancy  cannot  be  determined  by  the 
tonaat,  without  moHee  to  the  landlord,  whatever  daim  the  taumi 
may  wet  up  to  himsdf  or  to  othert."  He  then  proceeds  to  aayi 
"  bafors  the  tesant  can  occupy  an  adrarse  position,  entitling  him 
to  elaiu  by  adverse  poesesaion,  be  must  disclaim  his  tenancy  and 
giro  notice  of  that  foet  to  Ua  landlord.  He  must  favcome  a  tiw* 
paseer,  by  doing  something  to  show  that  be  balds  tbe  land  agajnat 
the  GODsent  v(  tbe  owner  or  dainant  After  that,  there  it  noth- 
ing to  pierrant  tbe  owner  from  briagiiig  his  4ctioB  to  tniet  tli* 
wrong  door.  A  tecret  ditdaimtr,  mthtovm  to  tht  Immdiord,  witl 
motdo.  The  ttattUe  cannot  mnwmtil  the  tm»uiedge  <{fth*  diidaim- 
er  M  brpkght  h^me  to  tit  landlord,"  fl  Bpeer'e  BspertM.  8W),  to 
2M.J  See  alto  I  NoU  and  McCtrd,  S70.  3  P^en,  4«.  I  eon^ 
ndM-  these  authorities  ooucliiBiTe.  Tbey  pron  that  mMioa  mul 
ba  hrooght  hcnw  to  awttwomMr.cfadHicUilierofApaniiidnT* 
roL.  rr,  13 


by  Google 


90       SUPREME  COURT  OP  GEORGIA. 

.Sp«ldnis  B».  Qrigg- 

posBession,  and  frDin  that  dme  only  die  itBtute  begins  to  mn. — 
The  owner  reposes  upon  his  title  and  the  permitted  pomeBoion  of 
the  tenant.  Hard,  indeed,  would  be  bis  &te,  if  bis  title  could  be 
defeated  by  a  disclaimer,  a  declaration  simply,  as  in  this  case,  of 
a  claim,  made  in  secret,  and  if  not  in  secret,  witbont  bis  knowl- 
edge, by  the  tenant  who  has  agreed  to  bold  under  bim.  Such  a 
doctrine  does  not  belong  to  (be  noble  science  of  the  law,  and  if  it 
did,  it  would  revolt  erety  enlightened  mind  by  its  conflict  with 
jnMico  and  morality. 

[7.]  The  position  of  the  plaintifi*  in  error,  upon  which  counsel 
seemed  to  rely  with  confidence,  and  which  he  argued  with  much 
learning  and  eloquence,  is,  that  this  deed  is  opposed  to  the  policy 
of  our  laws  against  manumisuon,  and  particularly  in  conflict  with 
ifiB  Act  of  1818,  and  therefore  void.  We  have  two  acts  upon  the 
subject  of  manumission,  to  wit,  the  Act  of  1801,  and  the  Act  of 
1818.  By  the  former,  the  mannmiasion  i^any  slave  is  prohibited, 
onder  the  penalty  of  two  hundred  dollars,  and  the  person  attempt- 
ed to  be  set  free,  is  declared  to  be  still  in  a  state  of  slavery.  And 
the  clerks  of  the  Superior  Court  are  prohibited  from  recording 
any  deed  or  other  paper,  having  for  its  object  the  manumioing 
any  slave  or  slaves,  under  the  penalty  of  one  hundred  dollan  for 
SBcb  oflence.  fPrinee,  787.J  The  Act  of  1818  is  supplementa- 
ry to  the  Act  of  1801,  and  more  eflectually  to  enforce  it. 

It  affirms  the  former  act,  wherein  it  prohibits  manumission,  and 
increases  the  penalty  to  five  hundred  dollat«,  and  confines  the 
prohibition  against  recording  deeds  and  other  papers  of  nana- 
mission,  Tpjin  THi-h  fff'y  of  such  instruments  as  relate  to  manu- 
misnao.  The  it^  Sect,  ot  the  Act  of  1818  goes  greatly  beyond 
die  Act  of  1601,  and  as  it  bears  more  directly  upon  this  case,  I 
traiLBcribe  its  principal  provisions  as  fellows :  f'  All  and  every 
will  and  testament,  deed,  whether  by  way  of  trust  or  otherwise, 
contract,  agreement,  or  sdpuladon,  or  other  instrument  in  writing, 
or  by  parol,  made  and  executed  for  tke  f%rpoit  of  effeetmg,  or  em- 
deavoring  to  effia  the  manumission  of  any  slave  or  slaves,  either 
dinetlj/,  by  conferring  or  attempting  to  ccmfer  freedom  on  sucb 
■lave  or  Blavee,  indirectly  or  virtually,  by  allowing  and  securing, 
or  attempting  to  allow  and  secure  to  such  slave  or  slaves,  die  right 
or  privilege  of  working  for  bis,  ber,  or  tbemselvee,  iree  from  the 
control  of  the  master  or  owner  of  such  slave  or  slaves,  or  of  enjoy- 
mg  the  profits  of  bis,  her,  or  their  labor  or  akill,  shall  be  and 
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tbe  Bame  are  hereby  declared  to  be  utterly  null  and  roid." 

The  eectios  proceeds  to  impoae  upon  all  who  make,  or  are  coo- 
cenied  incatTyiiig  into  effect  such  inatrumeQts,  severaUy,  a  penal- 
ty not  exceeding  one  tboiuand  dpllan ;  and  to  subject  the  slave 
or  slaves  to  aeiaure  and  sale.     fPrvKe,79i,  5,  6.J 

An  analysis  of  tfab  section,  shows  the  following  to  be  tbe  inten- 
tion of  the  Legislature. 

1.  That  all  die  instrumenta  and  contracts  which  it  enumerates, 
made  to  effect,  or  attemptiag  to  effect  manumission,  shall  be  void. 

2.  That  the  effecting  of  manumission,  may  be  done  directly,  by 
conferring  freedom  on  the  slave,  in  tbe  inatniment  or  contract. 

3.  That  allowing  and  securing,  or  attempting  to  allow  and  se- 
secure  to  a  slave  or  slaves,  the  right  or  privilege  of  working  ibr 
his,  her,  OT  themselves,  free  from  the  control  of  the  owner  or  mas- 
ter of  such  slave  or  slaves,  shall  be  an  attempt  to  manumit. 

4.  That  allowHig  or  securing,  or  attempting  to  allow  and  se> 
cure  to  a  slave  or  slaves,  the  right  or  privilege  of  enjoying  the 
profits  of  his,  bee,  or  their  labor  or  skill,  shall  be  an  attempt  to 
manumit 

The  Act  of  1801  made  illegal  and  void  all  acta  of  manumiasion. 
Inthe  jodgmentof  tbe  legislature,  it  did  not  go  &r  enougb.  The 
evil  which  the  Act  of  1618  intended,  in  addition,  to  guard  against, 
was  a  condition  of  the  slave,  in  which,  according  to  law,  he  was 
a  slave,  yet  in  fiict,  enjoying  the  rights  and  privileges  of  a  freeman. 
A  condition  familiar  to  us  aU.  A  condition,  where,  altfaongh  under 
the  law,  he  must  needs  be  recognised  a  slave,  yet  at  the  same  time 
privileged  to  work  for  himself,  free  from  the  control  of  his  owner, 
or  privileged  to  enjoy  the  profits  of  his  labor.  Tbe  evil  of  such  a 
condition  to  tbe  slave  population,  and  the  danger  of  it  to  the 
whites,  was  enormous.  A  deed  under  the  Act  of  1801,  wjiich  cre- 
ated for  the  slave  this  state  of  quan  freedom,  was  not  void.  The 
policy  of  tbe  country,  wi^  a  wise  reference  to  its  general  peace 
and  security,  and  particularly  to  the  hsfipiness  of  the  slave  popu- 
lation, imperiously  required  that  this  evil  be  corrected,  and  hence 
the  additional  enactments  oi  1S18.    It  is  very  apparent  that  the 

(legislature  intended  to  .cut  up  manumisnon  by  the  roots.  The 
Act  of  1818,  labore  to  prohibit,  by  minute  specifiesdoiu,  not  only 
manamission,  bal  ell  aHompti  at  it.  It  is  exceedingly  stringent. 
Bat  not  mora  so.  in  our  judgment,  AanjKrand  policy,  based  upon 
humanity,  ce^nirad.    Yet,  whilst  vra  so  think,  and  are  prepared 
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to  enforce  every  jot  and  tittle  of  its  legitimate  meaning,  tberigbti 
of  the  ditueii,  and  the  ckima  of  bumandy,  require  ub  to  be  care- 
jVil  not  to  tranBcead  its  limits.  Our  conscientious  endeavor  is  tq 
bold  the  scales  of  Justice  even.  Whilst  the  policy  of  such  laws 
must  be  sustained,  the  right  of  alienation  of  property,  may  not  be 
needleasly  reattained.  The  exception  is  that  Mrs.  Cunmngfaoxa's 
deed  Is  in  conflict  with  the  Act  of  1818,  and  agaiiut  the  policy  ^ 
omr  manwmuriiM  loot.  We  find  the  policy  of  those  laws  in  the 
laws  themselves.  We  cannot  go  out  of  the  laws  to  declare  their 
pohcy.  If  the  deed  be  in  conflict  with  them,  then  it  is  against  their 
poUcy.  The  law  is  the  criterion  of  our  judgment  as  to  its  policy, 
and  wiflf^this  remark  I  dismiss  that  part  of  the  exception. 

Thfl  argument  in  favor  of  this  exception,  is  drawn  from  the  fol- 
lowing proviso  ia  the  deed  :  "  Provided,  that  the  Said  Ann  Gligg, 
after  the  said  slaves  shall  come  into  her  possession,  will  pay  to 
each  of  said  slaves  the  sum  of  two  dollars  per  month  during  their 
natural  lives."  Whatever  this  proviso  may  amount  to  in  effect, 
ii|mn  the  estate  in  tho  hands  of  Ann  Gri^  or  her  alienees,  it  is 
obviously  a  couditiou  subsequent.  The  estate  (aside  now  from 
the  manumission  laws  of  Georgia,)  vests  independently  of  iL  In 
the  view  we  take  of  this  matter,  it  is  not  necessary  to  determine 
whether  the  payment  of  the  money  could  be  enforced  from  her. 
We  will  say  that  acceptance  of  the  estate  with  such  a  condition, 
createa  the  strongest  moral  obligation  to  perform  it.  It  u  incon- 
trovartible  that  this  deed  does  not  efect  the  manumission  of  these 
alaves.  The  property  in  them  vests  absolutely  by  the  deed  in 
the  donee.  They  are  subject  to  her  alienation.  They  are  liabl* 
to  her  debts  and  to  distribution  at. her  death  intestate.  All  the 
fttttibntes  of  pn^rty  attach  to  them  in  her  hands.  There  is  no 
clause  or  word  in  the  deed  which  gives  or  seeks  to  give  them 
fieedom,  whilst  in  direct  terms,  the  title  to,  and  interest  in  them, 
is  given  to  her.  The  corptu,  the  property  itself,  is  delivared 
to  her. 

Can  it  be  infisrved  from  this  proviso  that  Mrs,  Cunningham  at- 
temptttd  to  manumit  diese  slaves  by  allovring  and  securing,  or  at- 
tempting to  allow  and  secura  to  them  the  right  or  privilege  of 
working  for  themielvee,  free  from  the  control  of  Miss  GriggT— 
We  Ifaink  not,  '  SlM  kaa  no  where  so  said.  Nor  do  yre  we  think 
it  ean  be  iafhrred.  Such  a  li^t  or  privilege  involves  ti»  control 
ft  dnir  own  tim*,  «iMnptio&  fran  tbe  eontiol  o€  k  maMer,  tb* 
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faculty  of  locomotion,  aad  the  power  of  making  engsgementB  for 
vrork,  and  of  receiving,  without  accountability,  theproceeda.  Not 
one  nf  which  things  could  they  do  or  enjoy  without  the  conaent 
of  MiM  Origg.  Could  it  be  aappoaed,  for  a  momeot,  diat  under 
this  provioo  she  would  be  bound  legally  or  morally  to  permit 
them  to  go  at  large,  to  make  contracts,  to  receive  tbe  proceeds  of 
their  laborl  Are  not  all  these  things  wholly  incompatible  vrith 
her  property  in  and  dominion  over  themi  Would  they  not  be 
ametiable  to  the  lawa  of  the  State  regulating  elaves  1  Would  not 
aha  be  Buhject  to  all  the  obligations  of  owner  t  Now  tbe_{)nv^ 
Jegea^sumfinted,  exercised  by  a  slftve,  are  the  very  evila  against 
ivhicfa  the  statmauaJevelled.  At  the  very  foundation  of  this  aa^ 
aumption,  lies  the  fact,  that  in  their  actual  condition  in  the  hands 
of  Mioa  Grigg,  they  would  be,  in  the  language  of  the  statute,  /re* 

Jrvm  her  control.  To  be  free  from  her  control,  she  muat  be  una* 
ble  to  command  their  time,  their  labor,  and  its  proceeds.  We  are 
to  infer  what  Mis.  Cunningham's  attempt  was,  by  looking  to  what 
their  Gonditiou  would  be,  under  the  deed,  in  the  hands  of  Miss 
Gnigg.  According  to  no  conitrucdoti  of  it,  can  we  believe  that 
they  could  occupy  the  position  of  slaves,  using  the  ligfat  or  priri- 
lege  of  working  for  themselves.  Now,  aaauming  that  Miss  Grigg 
would  be  bound  to  pay  them  two  dollars  per  month,  and  then  as- 
anming,  fiirther,  that  there  was  no  way  to  get  it,  or  for  them  to 
realize  it,  but  by  ber  parting  with  her  control  over  them  and  per- 
mkung  them  to  work  for  themselvea,  and  the  argument  is  condu' 
aive  in  &Tor  of  the  pluntiC'  in  error.  Bift  I  submit  that  the  latter 
asRunption  is  without  authority  in  thedeed,  and  perfectly  arbi&ary. 
Nor  does  it  seem  to  me  that  diis  was  an  attempt  to  manumit 
tbese  slavee  by  allowing  and  secnring,  or  attempting  to  allow  aad 
aecara  to  them  the  right  or  privilege  of  enjoying  the  pr^tt  of 
their  lah^r  or  ekilL  The  allowance  to  them  is  in  money,  so  much 
permonth.    Now  we  shall  seek  in  vain  in  the  Act  of  1616,  or  any 

'  other  act,  to  find  the  use  of  money  an  evil,  much  less  an  offence. 
We  Tsry  well  know  that  it  is  the  custom  of  the  country  to  permit 
aUves  to  enjoy  such  little  sums  as  are  given  to  them,  or  as  they 
may  earn  with  the  consent  of  their  owners.  It  is  the  habit  of 
•ome  planters  to  giTe<  annnaUy  to  their  slaves  a  limited  sum  of 
money,  or  the  use  of  a  modicum  of  land  to  dll  for  their  own  ad- 
▼aatage,  or  to  make  and  vend  certain  articles  of  traffic  not  pro- 
Ufaiiad  bf  Uw.    Thk  i«  intwded  to  inciwo  th«ii;  emaSoiu,  snd 
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u  a  reward  and  an  encouragement.  These  innocent  privilegefl 
or  boons,  the  slave  eateenia  very  higlily.     AgiiinBt  these  the  law 

-pravidesjiQ  inhibitions;  with  such  charitioe  it  does  not  inter&re; 
nor  are  diey  advene  to  the  anti-manumiaBion  policy  of  the  State. 
They  are  certainly  in  accordance  with  the  dictates  of  benevolence, 
and  command  the  approval  of  all  generous  natureo.  It  is,  intact, 
the  policy  of  Georgia — a  policy  which  perrsdeB  all  her  legisla- 
tion, and  of  whid)  fba  has  a  right  to  be  proud,  to  encourage  the 
hamaue  treatment  of  the  slave.  Nay,  more,  slaves,  as  human 
creatures,  are  under  the  protection  of  the  law.  Wherein,  then, 
does  this  provision,  made  as  a  condition  to  a  gift,  by  the  owner'of 
slaves,  differ  from  those  provisions  for  the  comfort  of  slaTes,  by 
owners,  whilst  in  their  possession  ?  Suppose  that  it  had  been  the 
CHslom  of  Mrs.  Cunningham,  during  her,  life  to  pay  to  each  of 
these  slaves  two  dollars  per  month,  no  law  of  the  State  would  be 
found  to  condemn  the  Custom.  It  might  be  considered  inexpe- 
dient, bat  it  could  not  be  adjudged  illegal.  The  owner  of  slaves 
has  the  unquestioned  right  to  impose  upon  the  recipient  of 
his  bounty  wliatever  conditions  he  may  please  to  mipose^  notfor- 
tnddenby  law.  He  cannot  compel  the  acceptance  of  a  gift,  bur- 
dened nrith  conditions  which  would  make  it  undesirable.  To  ac- 
cept or  not  is  with  the  donee.  The  donee  in  this  case  does  not 
consider  the  condition  burdensome ;  if  she  did  bo  consider  it,  this 
suit  wonld  not  be  hero.  It  is  the  attempt  to  secure  to  the  slave 
the  enjoyment  of  the  profit*  of  Am  tkUt  or  labor,  which  the  law  de- 
clares shall  invalidate  the  instrument.  Now,  tbe  ingenious  coun- 
sel for  the  plaintiff  in  error,  well  knowing  this  to  be  the  criterion, 
assumed  that  this  allowance  of  two  dollars  per  month,  teas,  ts 

fact,  an  altowoMee  out  of  the  profit*  of  their  ikiU  or  labor.  His 
argument  was  built  upon  thb  assumption,  and  it  U  indispensable 
to  it.  If  diis  be  true,  there  is  no  controveny  about  the  case ;  if 
it  be  true,  the  deed  is  void,  because  isxpreasly  forbidden  by  the 
Act  of  1818.  Bat  we  do  not  think  that  it  is  true.  Instead  of  be- 
ing a  charge  upon  the  profits  of  their  akill  or  labor,  it  is  a  per- 
tonal  charge  upo*  MU*  Grigg.  The  deed  designates  neither  that, 
nor  any  other,  as  the  fund  out  of  which -it  shall  be  paid.  But  it 
does  provide  that  the  shall  pay  it;  thos  expressly  making  it  a 
charge  upon  her.  Whether  their  labor  be  worth  much,  little,  or 
nothing,  she  is  equally  required  to  pay  it  To  pay  it,  whether 
the  oegroea  »n  vigoroos  tod  capable,  or  impotent  ud  valoeleia. 
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If  tbej  should  be  at  once  strit^en  with  incnrable  diseaae,  and  lin- 
grir  thus  profitlesa  for  yesn,  wholly  incapable  of  labor,  and  desti- 
tute of  akin  for  any  thing,  tie*  they  would  be  entitled  lo  recmvo 
iC  If  this  allowance  make  tkia  deed  obnoxiooa  to  the  Act  of  1818, 
then  any  allowance  <^  like  character,  however  small,  a  swt  of 
clolhea,  a  blanket,  a  pair  of  shoes,  would  make  it  so  equally. 

If  there  was  here  a  trust  created,  a  iQcxBt.  understandmj^be' 
tween  the_farties  diat  these  slares  should  work  for  themselves, 
free  from  the  control  of  Miss  Grigg,  or  enjoy  a  part  or  the  whole 
of  die  profits  of  thmr  labor  or  skill,  beyond  all  controveray,  ibe 
deed  would  be  void.     But  there  u  no  evidence  ^tki». 

Let  the  judgment  be  affirmed. 


No.  8.->-WnLUM  M.  Yodnb,  plabtiff  in  error,  m.  Johatham 
Hall,  defendant  in  error. 

[1.]  A.  bnra^siiKtianan  iIm  rase,  for  m  deceit  afunat  B.  tot  Uaelj  and 
fraodolentl;  iniirapr«aeDtiDg  the  chsimoter  and  oredil  dS  C.  HtU,  tbU  iho 
eiUence  of  C.  wu  receivabla  taihnw  the  trathof  Iho  iffirmatioiki  made  by 
B.,ar  ibBignAiaDceofB.  oftbacoDtraiy. 

[3.}  Dedaratiom  made  by  B.  M  0.  at  the  tioia  tbe  leltw  af  eradit  waa  written, 
Ibai  ba  inlendedlo  giroa  letter  of  Mtvimli«»  nwi«ly,  an  oat  paceinbls, 
iinlnaa  eude  m  tbe  pmencc  of  tbe  plaititiff,  or  comuMiuicaied  ta  bim. 

[X]  Aa  acUoo  on  tbe  caae  for  a  hlae  repraaentatioB  liea  agiiaat  one  wbogJTCaa 
recmnmetidalioii  of  cbancler  and  credit  to  anotber,  od  Ibe  itreegth  of  wbieh 
hs  abtaicu  goods  oo  credit,  it  beiog  (bown  Ibat  tbe  itatemenli  were  (bIbb,  and 
IIhU  tba  defandaat  knew  tbem  to  b«  lO. 

[4.]  Tr  ii  mil nawrj  tn  ■hnir  tlatlhTi  rTijrnt  rrf  thn  ftlin  mrrmirmlTin  wh  Is 

de£nMdtbephiMiffinpartiaukr;  ifit  waa  to  (fire  a  &lae  credit,  tbe  aotiaa  ia 
wdl-broo^t  bjrtBy  oDawbolaippenalDbeiiqaredbjit. 

[5-]  Neitberii  it  csMDtial  that  Ibe  pecaoB  making  tbe  UMsfinwtioniB  Id  de- 
rive benefit  from  tbe  fnod. 

[S-)  Tbe repnaeDtuian «bni)d  be  oomBuaioalad  to  the  pWiatiff,  bat  it  la  bm 
neoaaaiij  tint  it  be  dw  mIb  eanae  of  the  credit  beipf  given,  provided,  that 
whbmt  it,  the  sredit  wodM  act  bsve  beee  gives. 
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[7.]  A  par^  cannot  itultify  himself,  bj  aUegin^hU  want  of  capacity  to  DDder- 
Hand  lbs  natara  ot'  legal  impart  of  ■  recommendation  of  credit,  wbii^  bo  baa 


Deceit,  is  the  Superior  Court  of  Thomas  county,  tried  before 
Kia  Honor,  Judge  Scarborodob. 

The  &cU  is  thlt  cause  toe  fully  given  in  tlie  opioion  of  tbs 
Coun. 

Hbnrt  and  Ward,  for  plaintiff  in  error,  cited  and  commentaJ 
Upon  the  following  authorities : 

On  lat  exception,  as  to  tlie  competency  of  the  witness.  1 
Greeni.  Ev.  $$386, 7, 390, 4,  401,  2.  Jonet  vi.  Brooke,  4  TawU.  463. 
Bailey  vt.  Lwnpkin,  1  K^y,  402.  Vaaon,  Eifr  v.  TKe  Mtr- 
eAant'M  Bk.  2  EeUy,  142. 

2d.  As  to  the  adroisribiUty  of  the  convflraation  between  Bnx^ 
and  the  defendant, 

3  Stark.  Ev.  1001,  2,  6,  8.  1  Grtad.  |$277,  9.  88.  Norru'$ 
Peake,  Ev.  168,  9.  47  E.  C.  L.  R^.  93.  Proiter  vi.  G^iUam, 
Bid,  94.     Ibid,  121. 

On  the  remaining  grounds ; 

Paisley  vg.l-'reemam,S  Smitk't  Lead.  Cat.lOl.oMdnola.  Eyre 
V*.  Dmnford,  1  Etui,  318.  Hatnar  tw.  Alexander,  S  B.  and  P, 
240.  lUttelvt.  Clark,!  Cranch't  R.9i.  Upton  m.  VaU,  6  JoAk. 
181.  Allen  v*.  Addington,  7  Wend.  10.  Green  vs.  BryatU,  2 
KeUy,  66.  2  Kent,  489.  6  Bing.  396.  7  Ih.  105.  8  Jb.  43$.  3 
fi.  and  Ad.  114.  17  Mau.  182.  1  Wkwl.  Sd.  660,  663.  fi 
Coto.  350.    2  Wend.  385.    14  lb.  L36. 

Wa.  8.  RocKvcLt,  for  d^ndant  in  airor. 

By  the  Court. — Lumpkin,  J.  delivering  the  opinion. 

Isaac  F.  Brooks,  at  that  tioM  a  resident  pf  Albany,  Baker 
county,  on  the  ei^th  day  of  November,  eighteen  hundred  and  fbr- 
ty-fbor,  appbed  lor  and  obtained  from  Jonathan  Hall  of  the  kdm 
place,  a  letter  of  credit,  addressed  to  Mesars.  S.  Holcomb  Sc  Co., 
of  Savannah,  in  die  following  tenns,  to  wit :  *■  Gents.  Permit  me 
to  introduce  to  your  acquaintance  Col  Isaac  F.  Brooks  of  this 
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pl&ce.  Col.  Brooks  TisitB  your  city  for  bueiiiras  purposei,  and  anj 
negotiations  he  may  propose,  or  engagements  he  may  moke,  will 
be  entitled  to  the  AiUeet  confidence.  He  is  a  gentleman  of  atrict 
integrity  and  honor,  and  any  favor  rendered  or  facilities  afforded 
him  in  the  fiiTtherance  of  his  -wishes,  mil  be  dniy  appreciated  and 
thankfully  acknowledged  by  your  most  obedient  Serrant,"  fsignedj 
"  Jonathan  Hall."  This  letter  was  delivered  to  Thomas  Holcomb, 
one  of  the  late  firm  of  T.  Holcotnb  Sc  Co.,  to  whom  it  was  ad- 
dressed,  some  eight  or  ten  days  after  its  date,  who,  having  discon- 
tinued business,  took  the  letter  to  the  plaintiff,  William  M.  Young, 
and  read  it  to  him,  and  remarked,  that  he  thought  the  bearer 
must  he  trust-worthy,  or  else  Hall,  who  was  a  man  of  prudence 
and  integrity,  would  not  have  thus  recommended  him.  Young, 
relying  upon  these  representations,  Aimished  Brooks  goods  tA  the 
amount  of  9581  34,  and  took  his  promissory  notes  in  settlement 
of  die  account.  Sut  Brooks  proving  to  be  utterly  insolvent,  and 
notoriously  so  at  the  time  of  this  transaction,  there  being  execu- 
tions against  him  with  a  return  by  the  sheriff  on  them  of  "  wo 
property  to  be  found,"  "William  M.  Young  commenced  an  action 
of  Deceit  in  the  Superior  Court  of  Thomas  county,  against  Jona- 
than ,HbU,  upon  the  &lse  and  fraudulent  representations  con- 
tained in  his  letter,  respecting  the  character,  conduct  and  credit 
of  Brooks.  In  addition  to  the  foregoing  &ct8,  the  plaintiff  proved, 
on  the  trial,  that  Brooks  opened  a  store  in  Albany  with  the  goods 
bou^t  in  Savannah,  in  the  name  of  H.  &  W.  H.  Brooke,  but 
shortly  thereafter  he  removed  the  stock  to  another  store,  across 
the  street,  which  had  the  name  of  "J.  Hall"  over  die  door.  Wit- 
ness iiirther  testified,  that  Jonathan  Hall,  the  defendant,  had  usu- 
ally controlled  the  store. 

Isaac  P.  Brooks  was  offered  and  sworn  in  behalf  of  the  defend- 
ant, the  court  having  overruled  the  objection  to  his  competency. 
He  stated  that  the  letter  vras  written  by  him  at  the  request  of 
the  defendant,  who  is  an  illiterate  man,  and  defendant's  name 
signed  by  his  authority ;  that  he  read  the  letter  to  the  defendant, 
who  sud  to  the  witness,  that  he  was  willing  to  give  him  a  letter 
of  introdtKtioH,  but  none  other ;  and  who  charged  witness  not 
to  write  anything,  that  would  bind  him.  Plaintiff's  counsel  ob- 
jected to  the  sayings  of  defendant  to  witness,  unless  heard  by  the 
plaintiff  or  communicated  to  him ;  but  vrea  overruled  hy  the  Court. 

His  Honor  Judge  Scarborough,  \>t£an  whom  this  cause  wu 
roiii  IT.  13 
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tried,  cliatged  Ae  juiy,  with  his  occiutomed  point  and  preciaion, 
"  That  there  were  sereial  requimtes  to  be  shown  by  the  plaintiff, 
in  order  to  entitle  him  to  recorer.  Pint,  Aat  they  must  be  saliB- 
fied  from  the  testimony,  that  the  defendant  made  the  representa- 
tions contained  in  the  copy  letter,  which  had  been  adduced  in  ev- 
idence, falsely  and  fraudulently.  SeetmSIy,  that  defendant,  at  the 
time  of  making  the  repreeentationB,  knew  &em  to  be  falee.^ — 
Tkir^,  that  the  defendant  in  making  the  reprasentatione,  either 
intended  to  benefit  himself  or  to  dei»ive  or  injure  some  other  per- 
son, FottrtMi/,  that  the  par^  suing  must  prore  he  acted  upon 
the  feith  of  such  representations,  having  sold  goods  on  account 
of  them  and  thereby  lost  his  debt  That  all  these  faots  must  be 
alleged  in  the  declaration,  and  proven  to  tbe  satisfection  of  the 
jury.  That  the  very  foundation  of  the  action,  was  fraud  and  de- 
ceit in  the  defendant,  and  damage  to  the  plaintiff.  That  fraud 
without  damage,  or  damage  without  fraud,  gives  no  cause  of  ac- 
tion, but  when  these  two  concur,  the  cense  of  action  is  complete." 
His  Honor,  the  presiding  Judge,  ferther  charged,  "  That  in  a»- 
certaining  the  fraudulent  character  of  the  r^resentatioiiB,  the 
Juiy  were  authorized  to  enquire  into  the  situation  and  char- 
acter of  Brooks  at  the  time,  the  relationship  and  intimacy  of 
Brooks  and  defendant,  the  capacity  or  incapacity  of  the  defend- 
ant to  understand  the  force  and  effect  of  the  letter  which  he  gave, 
and  the  whole  circumstances  as  disclosed  by  the  testimony  un- 
der which  it  was  obtained,  and  the  intent  with  which  he  gave  it." 

And  the  jnry  finding  for  the  defendant,  the  plaintiff  by  his 
counsel  excepted  to  the  instructions. 

It  appears  then  from  the  record,  that  three  questions  are  sub- 
mitted to  diis  court ;  namely : 

1st.  The  competeucy  of  Isaac  P.  Brooks,  as  a  witness  for  Hall 
the  defendant. 

2d.  The  admiasihility  of  the  declarations  of  Hall  to  Brooks,  at 
the  time  the  letter  of  credit  was  written,  as  a  part  of  the  ,nt 
gata. 

3.  The  propiiety  of  the  instmctionB  given  to  the  jury. 

[1.]  To  exclude  a  witness  on  the  ground  of  interest,  he  most  be 
interested  in  the  event  of  the  suit;  the  verdict  must  establish 
something  in  his  &vot  or  agtunst  him ;  and  it  is  not  sufficient  that 
he  is  interested  in  the  question  merely.  If  there  be  a  recovery 
against  Hall,  it  must  be  upon  the  feet  of  the  inud  which  he  has 
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ensbled  Brooks  to  petpetme.  It  does  not  occur  to  the  coUrt  np- 
on  what  principle  Brooka  will  be  liable  orer  to  Hall,  even  for 
coetB.  In  BiKknam  tu.  Goddard,  21  Pick.  Rep.  70,  k  seenu 
(bat  the  plainlaff  sold  goods  to  Aldricb  &  Co.  on  a  credit.  Al- 
drich  &  Go.  immediately  sold  them  again  to  the  defendant;  and 
the  pluntiS'  brought  replevin  lor  them,  on  the  ground  that  they 
had  been  obtained  of  him  through  the  fraud  of  Aldricb  Sc  Co.  and 
die  defendant.  The  Supreme  Court  of  Haasachusetts  held  that  Al- 
dricb Sl  Co.  were  competett  witneasea  fnr  Goddard,  the  defendant. 

[2.]  Upon  the  teetmd  ground,  I  would  remark  that  the  sayinga 
of  paitieB  are  oilea  admitted  in  evidence,  it  is  true,  aa  conatitu- 
dug  a  part  of  the  tranaacdon  which  ia  ihesubject  of  inquiry  ;  the 
meaning  of  which  eeema  to  be,  that  where  it  ia  neceaaary  in  the 
coune  of  a  cause  to  inquire  into  the  nature  of  a  paiticular  act,  or 
the  intention  of  the'  peison  who  did  the  act;  proof  of  what  the 
person  said  at  the  time  of  doing  it  is  admissible  in  evidence  for 
the  purpose  of  shovnng  its  true  character.  But  thie  rule,  we  ap- 
prehend, does  not  apply  to  a  case  like  the  present.  It  is  not  de- 
nied but  that  the  letter  of  credit  ia  the  act  of  the  defendant,  Brook^ 
hia  own  witness  testifies  that  it  was  written  by  his  directbn,  and 
read  to  him.  Admit  that  be  did  not  comprehend  its  legal  im- 
port, can  his  ignorance  excuse  himl  Surely  not.  Must  the 
plaintiff  suffer  from  his  want  oE  capacity  to  understand  the  terms 
of  his  own  letter  1  Or  can  his  declarations,  made  to  the  witness 
at  the  time,  and  which  it  is  not  pretended  were  communicated  to 
Young,  vary  the  meaning  of  that  letter  %  To  our  mind,  it  is  clear  - 
that  diey  can  not. 

In  Mnrray  vt.  Bethttne,  \  Wend.  Rep.  196,  a  much  stronger  case 
in  &vor  of  such  admissions,  Sutherland,  J.  in  delivering  die  opin- 
ion otihe  Supreme  court,  remarks;  "  The  mere  understanding  of 
«He  (^the  parties  to  the  agreement,  without  such  understanding 
having  been  communicated  or  aflfcnted  to  by  the  other  party,  could 
not  be  given  in  evidence ;  it  would  be  a  most  dangerous  relaxadon 
of  the  rules  of  evidence." 

The  general  doctrine  which  controls  this  action,  is  lud  down 
by  the  judge  in  his  charge  with  perspicuity  and  force.  Ithasbeen 
fully  and  ably  reviewed  by  Mr.  Wallace,  one  of  the  American  ed- 
itors  of  Smith's  leading  Cases,  in  a  note  to  Pauley  and  Freeeman, 
Sdeo/.  J).  101,  where  all  the  authorities,  English  and  American,  are 
CoBsted. 
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[3.j  And  the  result  is,  that  an  ocdon  on  the  case  for  a  false  rep- 
reseatadon,  lies  agamst  one  who  ^ves  a  letter  of  recommendadon 
of  character  and  credit  to  an  individual,  on  the  strength  of  which 
he  gets  credit,  it  being  shown  that  the  representations  were  &lse, 
and  that  the  defendant  knew  them  to  be  so. 

[4.]  And  it  is  not  necessary  to  show  that  the  object  of  the  febe 
TepresaDtatioQ  was  to  defraud  the  plaintiff  in  particular;  if  it  is  to 
give  a  false  credit,  the  action  is  well  brought  by  any  one  who  hap- 
pens to  be  injured  by  it. 

[5.]  Neither  is  it  essential  that  the  peraou  making  the  false  af- 
firmation is  to  be  benefitted.  Sa'^ajt  v».  Creaty,  2  Ea*t,  92. 
Vemoit-Bt.  Keys,  12  Eatt,  638.  PaUUyvt.  Freeman,  3  T.  if.  51. 
Fotltr  v».  Charltt.  6  Bimgh.  396.  Corlnt  ti.  Brown,  8  U.  433. 
PolhUl  v$.  Waiker,  3  B.  and  Ad.  122.  Langridge  v*.  Levy,  2 
Ueb.  and  Weetb.  519.  Riufdl  tu.  Clarke'*  Ex'r»  and  othert,  7 
Craneh,  69.  Upton  vt.  Vail,  7  Joint.  181.  Young  and  OUi  v$. 
CoveU,8  Ib.23.  Allenvt.  Addington,  7  Wend.  10,reviewed  in  the 
Conrt  of  Errors,  11  lb.  379.  Gallager  and  Maton  v*.  Bund,  6 
Cotcen,  346.  Patten  vt.  Gumey,  17  Mai».  183.  Tryon  and  otk- 
ertv*.  WhU^uirgh,  1  Metcalf,  1.  LobdeUvi.  Baker,  lb.  193.  3 
R.  469.  Wue  ri.  Wilcox,  1  Day,  22.  Hart  v».  Talmadge,  2 
B».  381.  Ewingt  v».  Calhovn,  7  Vermont,  79.  Weeki  vt.  Btr- 
ton,  iB.67,     Lordvt.  CoUeyand  others,  S  Nete Hampshire,  99, 

[6.]  The  only  point  on  which  we  differ  from  the  court  below,  is  as 
to  the  right  of  the  jury  to  inquire  into  the  capability  of  the  de- 
fendant to  understand  the  nature  or  legal  import  of  tbe  letter 
which  be  gave  to  Brooks.  Under  tbe  facts  and  circumBt&nces  of 
this  case,  be  must  be  judged  by  tbe  communication  itself. 

[7.]  And  if  he  representations  there  made  of  the  character 
and  credit  of  Brooks  were  false  and  unfounded,  and  he  knew 
them  to  be  so  at  the  time,  and  the  plaintiff  trusting  to  them,  in 
whole  or  in  part,  has  been  indffbed  to  give  the  credit  which 
has  resulted  in  the  loss  of  his  goods,  bis  grouM  of  action  is  com- 
plete. 

On  this  account,  therefore,  as  well  as  the  receiving  in  evidence 
tbe  sayings  of  Hall  to  Brooks,  the  judgment  below  rauat  be  re- 
versed, and  a  new  trial  awarded. 
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No.  9^ — Charles  Haktridoe,  plaintiff  ia  error,  vt.  D.  and  A. 
Wesson,  defendants. 

tl-]  A  motlDli  in  ureit  of  jndgnwDt  nuy  be  made  at  any  time  beibre  Ibe  ad- 
joonimetil  of  the  court,  at  which  the  caiue  ii  finally  disposed  of;  the  defend- 
ant's tight  to  make  such  motion  will  nol  be  defeated  by  the  enteriug  np  a 

jndgmeDt  by  the  plaintiff  oo  the  record,  before  the  adjoommenl  of  the  couilt 
at  ^vhich  the  caiue  ia  luudly  detemuoGd. 
[S.]  BytbeproviEiansof  the  Actof  26th  Dec.  1BS6,  (uriie;  ofthe  noa-acceptance 
of  a  bill  of  eic^Aoge,  dnwn  in  this  Stale,  on  penoiu  residing  in  New  York, 
and  indorsed  in  this  State,  is  not  neceaaaiy  to  bind  the  indoner,  when  not  pay- 
able at  BChBileTell  bank. 

Motion  for  a  new  trial  and  in  arrest  of  Judgment,  from  Chat- 
ham Superior  Court,  May  term,  1847. 

This  action  was  founded  on  a  bill  of  exchan^,  dated  Savannah, 
May  18tb,  1843,  diawn  by  C.  F.  and  J.  L.  Smith,  on  Messrs. 
Henry  Coit  &  Co.,  New  York,  in  favor  of  Charles  Hartridge,  or 
order,  for  S941^V«t  and  indorsed  by  Charles  Hartridge,  who  was 
the  defendant  in  the  suit  below.  The  Bill  was  noted  for  non-ac- 
ceptance at  New  York,  24th  May,  1842. 

On  the  trial  of  the  cause,  there  was  a  verdict  for  the  pluntifis, 
andamotion  made  for  a  new  trial  on  various  grounds,  all  of  which 
were  overruled  by  the  court  below;  which  need  not  be 'Stated 
here,  as  there  was  no  lyrief  of  the  testimony  filed,  and  that  was 
one  of  the  grounds  for  refusing  the  new  trial  in  the  conrt  below, 
and  sustained  in  tbis  court. 

There  was  also  a  motion  in  arrest  of  judgment,  which  waa 
overruled  by  the  court  below.  For  a  full  statement  of  die  facts 
of  the  case,  see  the  judgment  of  the  court. 

MvLroRD  Mahsh,  for  plaintiff  in  error. 

S.  CoHKN,  for  defendant  in  error. 

By  tie  Court. — Wabner,  J.  delivering  the  opinion. 

It  appears  from  the  record  in  this  case,  that  suit  was  instituted 
against  the  defendant  below,  as  the  indoiser  of  a  bill  of  exchange 
dmra  in  tbs  City  of  Savaimah,  by  C.  F.  and  J.  L.  Smith,  on 
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Messrs.  Henry  Colt  Ss  Co.,  New  York,  for  the  sum  of  t941^y(. 
On  the  trial  of  the  cause,  there  was  a  verdict  for  dw  pluntifis, 
and  a  motioB  for  a  new  trial  on  several  grounds,  and  also  a  mo- 
tion in  arrest  of  judgment,  both  ,of  which  were  overruled  by  the 
court  beiow ;  wbereupou  the  defendant  excepted  and  now  asngns 
the  same  for  error  in  this  court 

The  court  below,  very  properly,  Iq  our  judgment,  ruled  that  it 
would  not  entertain  a  motion  for  new  trial,  when  the  party,  mov- 
iDg  for  the  same,  bad  omitted  to  file  a  bri^  of  the  tsMimoay  had 
on  the  trial  of  the  cause,  in  accordance  vrith  the  sixty-first  rule  of 
practice,  adopted  by  the  judges  in  convention,.  Such  was  our 
judgment  in  Graddy  vt.  Hightotoer,  ei  al,  1  EeUy,  254,  and  whicb 
we  have  since  affirmed  in  a  case  not  yet  reported.  We  do  not  there- 
fore consider  it  an  open  question. 

It  also  appears  from  tibe  record,  that  when  the  application  ibr 
anewtrial  was  made,  the  court  on  the  11th  day  of  Feb.  1847,or- 
dere^  the  application  to  be  filed,  and  that  the  same  operate  as  a 
tuperiedeai  until  the  further  order  of  the  court.  Afterwards,  on 
the  19th  day  of  Feb.,  and  before  there  was  any  further  order  of 
the  court,  the  plaintiff's  attorney  entered  up  a  judgment  against 
the  defendant,  for  the  amount  specified  in  tbe  verdict 

[1.]  A  preliminary  question  was  raised  by  the  counsel  for  tbe 
de&ndanu  in  error,  as  to  whether  the  motion  in  arrest  of  judgment 
could  be  beard,  aAer  the  judgment  had  been  entered.  By  tbe 
judiciary  Act  of  1799,  the  party  in  whose  favor  a  verdict  is  rao- 
dered,  may  at  any  time  within  four  days  after  the  adjournment  of 
the  court,  sign  judgment  thereon  at  the  Clerk's  Office.  Princ^t 
Dig.  426. 

This  Act  contemplates  that  the  proceedings  in  the  cause  are  at 
an  end  when  the  court  adjourns.  The  pluntifi*  cannot,  by  enter- 
ing up  his  judgment  during  the  term,  prevent  the  defendant  from 
exercising  his  right  to  move  the  court  to  arrest  die  judgment  at 
any  time  before  its  adjournment.  Strictly  speaking,  the  plaintiff 
hasno  right  to  enter  up  bis  judgment,  until  afler  the  adjournment 
of  tbe  court,  and  if  he  does  so  enter  it,  the  defendant  will  ^ot  lose 
any  of  hie  rights  thereby.  In  this  case  there  was  a  supersedeas 
ordered  by  the  court — tbe  trial  of  the  cause  had  not  terminated, 
when  the  judgment  was  entered.  We  do  not  intend  to  say  the 
judgment  was  void,  but  we  mean  to  say  that  tbe  eateiing  up  of 
the  judgment  befbie  the  motion  for  new  trial  waa  diipospd  q(,  and 
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while  the  order  granting  a  supersedeas  in  the  cause  was  in  force, 
did  not  deprive  the  defendant  of  the  right  to  move  the  couit  to 
arrest  the  judgment,  daring  the  tenri  of  the  court,  at  which  the 
motion  fora  new  trial  was  refused.  At  any  time  during  the  term 
of  the  court  at  which  the  motion  for  a  new  trial  was  refused,  the 
defendant  had  the  right  to  make  his  motion  in  arrest  of  judgment, 
notwithstanding  the  plaintiff's  attorneys  tad  entered  up  a  judg- 
ment before  the  motion  for  new  trial  had  been  disposed  of 

The  grounds  of  the  defendant's  motion  in  arrest  of  judgment,, 
must  therefore  be  considered,  which  are  as  follows.  First,  be- 
cause, from  the  plaintifTs  own  showing,  Aey  ore  not  entitled  to 
recover,  not  having  set  tbrth  any  legal  cause  of  action.  Second, 
because,  from  the  plaintiff's  own  showing,  the  bill  of  exchange, 
sued  upon  in  this  case,  is  a  foreign  bit],  and  payable  sixty  days  af- 
ter sight,  and  not  accepted  by  the  dmwers ;  and  the  pl&intiffi  have 
not  alleged  any  ^ofajf  for  non-acceptance  or  any  due  notice  otaaa- 
scceptance  and  potest  for  non-acceptance,  to  the  defendant. 

There  are  three  other  specifications  of  error  in  the  record,  based' 
on  the  same  grounds  substantially  as  above  stated.  The  objec- 
tion to  the  declaration  is,  that  there  is  no  averment  of  any  protect 
for  non-acceptance  of  the  bill,  or  any  notice  of  non-acceptance  and 
protest  for  non-acceptance. 

It  is  admitted,  that  if  the  Act  of  1826  applies  to  foreign  bills  of 
exchange, then  the  declaration  is  good;  but  it  is  insisted  that  Act 
does  not  apply  to  them.  The  Act  of  26th  Dec.  1826,  is  entitled 
"  An  Act  to  define  the  liability  of  indorsera  of  promissory  notes, 
and  other  imetrumentt,  and  to  place  them  upon  die  same  footing 
with  securities.  The  Act  then  declares  :  "  From  and  after  die 
passage  of  ibis  act,  that  the  praetice  heretofore  required  of  making 
a  demand  of  the  makers  of  promissory  notes,  and  other  inetrumenet, 
for  the  payment  and  perfonflanee  of  the  same,  and  their  giving 
notice  of  snch  demand  within  a  reasonable  time,  to  the  indorsers 
of  said  promissory  notes  and  otier  inttrumentt,  shall  cease  and  be- 
come entirely  unnecesaaiy  to  lund  said  indorsers ;  and  whenever 
any  person  whatever  indorses  a  promissory  note,  or  other  inttru- 
MCMt,  he  shall  be  held,  taken,  and  considered  as  security  to  the 
same,  and  be  in  all  respects  bound  as  security,  until  said  promis- 
sory note  mother  ttutntment.  is  paid  off  and  ^scharged ;  and  shall 
be  liable  to  be  sued  in  the  same  manner  and  in  the  some  action 
wid  the  principal  or  maker  of  s«id  promiasoiy  notes,  or  other  i»- 
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ttrumaUt,  any  law,  practice,  or  us^e  to  the  contrary  notwithstand- 
ing. Frovided,  always,  that  nothing  herein  contained  shall  ex- 
tend to  any  promiasory  notes  which  ahall  he  given  for  the  puipoee 
of  negotiation,  or  intended  to  be  negotiated  at  any  chartered 
hank,  or  which  may  be  deposited  in  any  chartered  bank  for  col- 
lection." Prince'i  Dig.  462.  This  is  a  foreign  bill,  drawn  in 
Georgia,  upon  the  drawees  in  the  State  of  New  York,  and  in- 
dorsed by  the  defendant  in  Georgia.  The  declaration  seta  forth 
the  drawing  of  the  hill,  the  indorsement,  presentment  {or  accept 
tance,  the  non-acceptance  by  the  drawees,  that  it  was  noted  for 
non-acceptance ;  the  presentation  of  the  bill  for  payment,  the 
non-payment  of  it,  and  notice  of  non-payment ;  but  there  isno  al> 
legation  o£  proUst  for  non-acceptance  or  notice  of  non-accept- 
bnce  to  die  defendant.  By  the  law  merchant,  it  was  necessary 
for  the  plaiutifis  to  aver  a  protett  for  non-acceptance  and  notice 
to  the  iudorser  to  entitle  them  to  recover.  Perhaps  the  omission 
to  aver  the  bill  had  been  protetted,  would  not  have  been  good 
cause  to  have  arrested  the  judgment ;  but  it  certunly  would  have 
been  good  cause  for  a  special  demurrer. 

[2.]  Does  the  Act  of  1BS6  apply  to  foreign  hills  of  exchange  I 
If  it  does,  then  the  averment  of  notice  to  the  defendant  was 
not  necessary  to  entitle  the  plaintiffs  to  recover.  The  object  of  the 
act,  as  declared  by  its  title,  is,  "  to  define  the  liahility  of  indorsets 
of  promissory  notes,  9.ni.otKer  inttrument*''  The  enacting  clause 
of  the  act  declares,  "that  the  practice  heretofore  required,  of  ma- 
king a  demand  of  the  makers  of  promissory  notes,  and  other  m- 
ttmmentt,"  for  the  payment  and  performance  of  the  same,  and  giv- 
iagnotice  of  such  demand  within  a  leasonable  time,  to  the  indors- 
ers  of  said  promissory  notcB,  laid  other  inslrMtnente,  shall  cease  and 
become  entirely  unnecessary  to  bind  said  indorsers." 

What  other  initrtimtntt  did  the  legislature  have  in  view,  other 
than  promissory  notes  T  Such  instruments,  as  might  he  imdortedhj 
individuals,  and  who  were  entitled  to  notice,  to  bind  them.  What 
other  inttniments,  besides  promissory  notes,  were  usually  negotia- 
ted, and  transferred  by  indortement,  and  which  required  noticcto 
bind  the  indorser  according  to  the  law  and  practice  that  existed, 
at  the  time  of  the  enactment  of  the  statute  t  Most  certainly, 
bills  of  exchange,  both  foreign  and  inland,  were  such  other  ttutnu- 
maUt.  If  the  legislature  did  not  intend  to  include  bills  of  ex- 
change by  the  name  of  "  ofhw  inttnunenU"  what  particular  daat 
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of  inBtmments  was  intended  to  have  been  included  ?  To  give  ef- 
fect to  this  put  of  tbe  statute,  bilU  of  exchange  would  necessarily 
seem  to  be  included  under  the  term  "other  inttrmmtMii."  Bills 
of  exchange  and  promiasoiy  notes,  are  the  InstnimentB  used  foe 
commercial  purposes :  and  which  are  usuallj  indorted  in  com- 
mercial  transactions,  and  the  object  of  the  act  is,  to  define  the  lia- 
bUity  ofindwteri,  not  only  on  promissory  notes,  but  idlter  fv 
stmmentt.  The  Act  does  define  the  liahiUtj/  of  indorsers  on 
promissory  notes  and  other  instruments,  by  declaring  that  demand 
and  notice  "shall  cease,  and  become  entirely  unnecessary  to  bind 
said  indorsers."  But  the  Act  further  declares,  that  "Wheneverany 
penOD  whatever  indorses  a  promissory  note  or  other  itutrvmeHt, 
he  shaU  be  liable  to  be  sued  in  the  soTne  ma»*er,  and  in  the  same 
action  with  the  principal  or  maker  of  said  promisaory  note,  or  oth- 
er insti-ument,  any  law,  practice,  or  usage  to  the  contrary  not- 
withstanding." When  the  maker  of  a  promissory  note,  or  the 
acceptor  of  a  bill  of  exchange  is  sued,  it  is  not  necessary  to  aver 
demand  and  notice,  to  entitle  the  plaintiff  to  recover,  because  they 
are  the  parties  pri7narilif  liable  ;  and  it  appears  to  have  been  the 
object  of  the  legislature  to  dispense  with  any  demand  upon  the 
parties  primart/y  liable  for  the  payment  of  notes,  and  otixr  iiutru- 
meHt»,a.nd  to  dispense  with  notice  to  the  indoraen  thereof,  in  or- 
der to  bind  them  ibr  such  payment ;  except  such  as  may  he  con- 
sidered within  the  proviso  to  the  act,  where  a  chartered  bank  may 
be  the  holder,  or  such  as  were  intended  to  be  negodated  at  a  char- 
tered bank,  such  intention  being  apparent  on  the  face  of  the  pa- 
per. Our  judgment  then,  is,  that  foreign  hills  of  exchange,  ars 
embraced  in  the  act  hythe  words,  "other  iftttrMmentM,"  and  ^at 
notice  was  not  necesBary  to  bind  the  defendant  as  indorser,  as  it 
does  not  appear  on  the  face  of  the  p^er  it  was  intended  to  be 
negotiated  at  a  chartered  bank.  We  are  aware  that  the  term 
"other  instruments"  is  omitted  in  the  proviso  to  the  statute,  but 
the  plaintiff  in  error  certainly  cannot  derive  any  aid  in  favor  of 
his  motion  by,  that  omission. 

Whether  bills  of  exchange,  payable  at  a  chartered  bank,  stand 
on  the  same  footing  as  promissory  notes  so  made  payable,  tak- 
ing into  view  the  object,  reason  and  equity  of  the  whole  statute, 
it  is  aot  now  necessary  to  detennine,  as  that  point  is  not  made  in 
the  record  before  us.  As  to  the  policy  of  this  statute,  which  al- 
ters and  breaks  down  the  common  law  applicable  to  bills  of  ex- 
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change,  vhich  waa  suggested  on  the  argument,  we  have  nodiing 
to  do ;  perhaps  the  statate  tnsy  be  unwise  in  this  particular,  as 
most  attempts  to  timplify  the  law  by  legislative  enactments,  fre- 
quently are;  creating  doubts  in  regard  to  well  settled  principles, 
by  ambiguous  and  imperfect  enactments,  which  the  courts  are 
called  upon  to  intepret.  But  it  is  not  our  province  to  make  the 
laws  ;  it  is  our  business  to  expound  and  enforce  them.  Let  die 
judgment  of  the  court  below  be  afiirmed. 


No.  10. — Thomas  F.  Stobbb,  plaindff  in  error,  v».   Seaborn. 
GoooALL,  defendant. 

[].]  The  Act  of  1826,  "to  definethB  liabOitj  of  mdonen  of  prnmintny  notes, 
■ad  other  inttmrnenta,  and  to  place  tbem  on  tbe  Mine  Ibotiag  with  ■ecoritieB," 
diangeitfaelswnieicluuitio  far,  ■■  todiipanaa  with  demand  and  notice,  in  or- 
der to  bind  indoraen,  «scept  on  bankable  pq>er;  Htli  that  an  indoner  u  , 
blank,  on  a  pramiuoty  note,  which  ia  abiolule,  unconditional,  and  uoieairicted 
on  itfl  ftCB,  cannot  prove  by  parol,  that  it  wai  given  for  the  porpoae  of  i]egi>- 
liation,  at  waa  intended  to  be  negotiated  at  a  chartered  bank. 

Assumpsit,  in  Chatham  Superior  Court,  June  Term,  1847,  be- 
fore Judge  Flehino. 

For  the  &cts,  refer  to  the  decision  of  the  Court. 

Bartow  &  Williahs,  for  plaintiff  in  error. 

Charlton,  Wu.  &  Wh.  F.  Law,  and  Mabbb,  for  defendant  in 
error. 

By  the  Court. — LcuPEiN,  J.  delivering  the  opinion. 

At  the  January  Term,  1816,  of  the  Superior  Court  of  Chat- 
ham county,  Thomas  P.  Stubbs  instituted  an  action  of  Assnmpsit 
against  Seaborn  Goodall,  as  indoner  of  a  promissory  note,  made 
m  die  fbllowing  teibis  ; 
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"  SavannaL,  March  Slst,  1840. 
«3,000. 

Four  months  after  date,  I  promise  to  pay  to  the  order  of  Sea- 
fooni  Goodall,  three  thousand  dollars,  for  value  received. 

(Signed,)  ALEZAin>ER  Bkean. 

(Indorsed,)  Seaborm  Goodall, 

The  defendant  among  other  things  pleaded,  that  he  had  no  no- 
tice of  the  dishonor  of  the  note,  until  the  service  of  the  writ ;  but 
eapposed  and  beUeved,  that  the  same  had  been  cancelled.  An 
appeal  having  been  taken  bj  consent,  the  cause  came  on  for  final 
trial,  before  His  Honor  William  B.  Fleming,  at  June  Term  ot 
mid  Court,  1847. 

Counsel  for  the  defendant  offered  as  a  witness,  Alexander  Bry- 
an, the  maker  of  the  note,  to  prove  the  intention  and  agreement 
of  the  parties,  that  the  note  was  to  be  negotiated  at  s  chartered 
Bank.  This  testimony  was  objected  to  on  the  ground,  that  it  waa 
an  attempt  to  introduce  jiarol  evidence,  to  contradict  oi  vary  the 
absolute  contract  of  the  defendant  to  pay  without  notice,  impor- 
ted by  his  blank  and  unrestricted  indorsement.  His  Honor  orer- 
rnled  the  objection,  and  the  witness  was  sworn. 

The  jury  having  found  a  verdict  for  the  defendant,  counsel  for 
the  plaintiff  moved  for  a  new  trial,  upon  the  ground  mainly. 

Because,  the  Court  admitted  Alexander  Biyan,  a  witness  for 
the  defendant,  to  prove  a  verbal  understanding  between  the  wit- 
ness, the  maker  of  the  note,  and  the  defendant,  the  indorser,  at 
die  time  of  his  indorsement,  to  vary  the  contract  of  *iirttyahip, 
implied  by  his  indorsement.  Judge  Fleming  refused  to  grant  a 
•ew  trial.  And  to  this  decision,  counsel  for  the  plaintiff  except- 
ed, and  on  this  exception  the  plaintiff  now  relies  for  a  reversal  of 
the  judgment. 

Other  questions  were  raised,  and  other  proceedings  were  had, 
during  the  pixigress  of  the  cause ;  but  they  have  become  wholly 
immaterial,  by  the  view  which  we  have  taken  of  the  testimony 
of  Alexander  Bryan. 

[1.]  Was  he  a  competent  witness  to  prove,  as  he  did,  the  un- 
derstanding between  the  indorser  and  himself,  that  the  note  in 
controversy,  was  to  be  negotiated  at  some  bank  in  Savannah  or 
Macon,  andlhns  vary  the  legal  hability  of  the  indorser,  as  impli- 
ed by  his  indorsement  in  blank,  the  no'tS  itself  being  absolute  and 
unconditional  on  its  face,  and  the  indorsement  unrestricted  1 
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The  statute  of  the  state,  upon  which  this  point  moat  depends, 
is  in  these  words,  "From  and  after  the  passing  of  this  act,  the 
practice  heretofore  required,  of  msJting  a  demand  of  the  makers 
of  promissory-  notes,  and  other  instruments,  for  the  payment  and 
performance  of  the  same,  and  then  giving  notice  of  such  demand 
'  within  a  reasonable  thne,  to  the  indorsers  of  said  promissory  notes, 
and  other  instruments,  shall  cease  and  become  entirely  unneces- 
sary to  bind  said  indoracrs;  and  whenever  any  person  whatever 
indorses  a  promissory  note  or  other  instiTiment,  he  shall  be  held, 
taken  and  considered  as  a  security  to  the  same,  and  be  in  all  re- 
spects bound  as  security,  until  said  promissory  note  or  other  in- 
strument is  paid  off  and  discharged,  and  shall  be  liable  to  be  sued 
in  the  same  manner,  and  tn  the  same  action  with  the  principal,  or 
maker  of  said  promissory  note  or  other  instrument,  any  law,  prac- 
tice or  usage,  to  the  contraiy  notwithstanding.  Provided  alwayt, 
that  nothing  hei'ein  contained  shall  extend  to  any  promissory  notes, 
which  shall  ho  given  for  the  purpose  of  negotiation,  or  intended 
to  be  negotiated  at  any  chartered  bank,  or  which  may  be  deposi- 
ted  at  any  charteied  bank  for  coHecrion ';  And  Prmndfd,  alto,  that 
nothing  contained  in  this  act  shell  be  so  construed,  as  to  prevent  the 
indorser  from  defininghis  liability  on  the  indoraemenl.  Pmor,  462. 

Can  it  be  proven  by  jjrero?,  that  a  note  like  the  present,  general 
and  unrestricted  on  its  &ce,  and  indorsed  in  bJank,  "was  given 
for  the  purpose  of  negotiation,  or  was  intended  to  be  negotiated 
at  a  chartered  bank  ?"  If  it  cannot,  then  the  evidence  of  Alex- 
ander Bryan  was  improperly  received,  and  a  neto  trial  should 
have  been  awarded. 

This  ia  a  question  of  great  importance,  the  decision  of  wMcb 
win  have  a  wide  and  extended  effect  on  commercial  paper. 

The  position  occupied  by  counsel  for  the  plaintiff  in  error  ia, 
that  the  contract  of  indorsement,  is  on  express  contract,  and  that 
die  mere  signature  of  the  name  on  the  back  of  the  note,  stands  for 
die  entire  contract,  which  the  law  attaches,  and  that  no  evidence 
can  be  admitted  to  vary  it.  On  the  other  hand  it  is  miuntained 
that  the  signature  of  the  indorser  is  not  a  complete  written  con- 
tract, but  is  inchoate  and  imperfect,  and  diat  according  to  mer- 
cantile usage,  and  the  real  nature  of  the  transaction,  authtmty  is 
given  to  fill  up  the  indorsement,  with  the  true  agreement  between 
die  parties. 

Judge  Story,  in  his  commentaries  on  promissory  notes,  says  ; 
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"  SomeCimeB  the  indorsement  containa  ft  written  agreement  to  dis- 
pense with  any  demftnd  upon  the  maker,  or  with  notice  of  the 
dishonor,  if  the  note  is  net  duly  paid.  In  such  eases  the  indorser 
will  be  liable  thereon,  not  only  to  his  immediate  indoisee,  but  to 
any  aubsequenl  holder ;  for  the  language  will  be  construed  to  im- 
port an  absolute  dispensation  with  the  ordinary  (xniditions  of  an 
indorsement ;  and  this  proceeds  upon  the  jiut  maxim,  Qui  libel, 
pottit  ramneiaTe  juri  pro  it  introducto.  But  whore  the  agreement 
is  not  on  the  face  of  the  instrument,  but  is  merely  oral  between 
the  indorser  and  his  immediate  indorsee,  the  effect  would  seem 
tobelimited  to  the  immediate  parties  ;  and  even  here  doubts  have 
been  entertained,  whether  the  evidence  is  admissible  between 
tfaem,  since  it  has  been  thought  to  vary  and  control  the  ordinary 
obligations  of  an  indorsement.  These  doubts,  however,  have 
been  overcome  in  America,  and  the  doctrine  is  established,  that 
such  evidence  is  admissible."  §.  148. 

Wereitnecessary  tocombat  this  propoHition,  even  guarded  as 
it  is  by  the  author,  we  should  be  strongly  inclined  to  do  so,  not- 
withstanding it  is  sustained  by  numerous  and  respectable  author- 
ities. We  believe  it  to  be  a  departure  from  that  rule  of  law  which 
precludes  the  admission  of  parol  evidence,  to  contradict,  or  sub- 
stantialiy  vary  the  legal  import  of  a  written  agreement,  than  which 
none  is  better  settled,  or  more  salutary  in  its  application  to  con- 
tracts. 

But  the  dispute  here  is  not  whether  it  may  not  be  shown  by 
parvl,  that  a  condition  beneficial  for  the  defendant  had  been  waiv- 
ed by  him  ;  but  the  convei'so  is  sought,  viz  :  an  attempt  is  made 
by  the  defendant,  to  add  a  condition  to  the  contract,  by  which  he 
would  be  entitled  to  demand  and  notice,  and  that  he  was  discharg- 
ed for  want  of  it. 

None  of  the  cases,  I  apprehend,  have  gone  thus  far. 

A  tAe  Bank  of  the  United  States  vt.  John  O.  Dann,  6  PeUr*. 
57,  an  action  of  Assumpsit  was  brought  against  the  defendant,  as 
indorser  of  a  promissory  note,  drawn  by  John  Scott,  in  the  fol- 
lowing words: — $1000.  Sixty  days  afler  date  I  promise  to  pay 
John  O.  Dunn,  or  order,  one  thousand  dollars  for  value  received 
• — negotiable  and  payable  at  the  United  States  Branch  Bank  at 
Washington.  ,  (Signed,)  Jobw  Scott. 

(Indorsed,)  J.  O.  T>vtiN,  Overton  Carr. 

The  rignatures  of  the  parties  to  the  note  were  admitted ;  and 
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notices  of  a  demand  of  payment  of  the  same  at  the  Bank,  and  <^ 
the  non-payment,  were  proved  to  have  been  regularly  made  and 
given.  The  defendant  offered  aa  a  witness,  Overton  Carr,  tbew- 
cond  indoreer  of  said  note,  who  testified,  that  before  he  indorsed 
the  same,  he  had  a  conversation  with  John  Scott,  the  maker,  who 
infonned  liim  that  certain  bank  stock  had  been  pledged  to  secure 
the  payment  of  the  note ;  that  he  would  run  no  risk  in  indorsing 
it ;  that  be  communicated  thU  statement  to  the  Pivsident  and. 
Cashier  of  the  Bank,  who  confirmed  it,  adding,  that  the  indone- 
.  meut  was  amere.matterof  form, 'in  compliance  with  a  regnlstioii 
of  the  Bank,  requiring  two  city  indor&era,  and  that  they  incurred 
no  responsibility  whatever.  Overton  Cane's  testimony  was  ob- 
jected to,  and  the  principal  question  for  the  decision  of  the  Court 
was,  whether  the  evidence  of  this  witness  was  legal,  its  object  be- 
ing to  vary  the  contract  entered  into  by  himself,  and  by  hia  co-indor- 
ser,  and  toshow  another  contract  of  an  entirely  different  character. 

Mr.  Justice  McLean,  who  delivered  the  opinion  of  the  Su- 
preme Court,  says :  "  The  note  in  question  was  first  indorsed  by 
the  defendant  to  Carr,  and  by  him  negotiated  with  the  Bank.  It 
was  discounted  upon  the  credit  of  the  names  indorsed  upon  the 
note.  This  is  the  legal  presumption  that  arises  fi'om  the  transac- 
tion ;  and  if  the  first  indorser  were  permitted  to  prove  that  there 
was  a  secret  understanding  between  himself  and  the  assignees,  that 
he  should  not  be  held  responsible  for  the  payment  of  the  note, 
would  it  not  seriously  affect  the  credit  of  this  desciiption  of  pa^ 
per?  Might  it  not  in  many  cases  operate  as  a  fraud  upon  subse- 
quent indorsees  V 

"  The  liability  of  a  party  to  a  bill  of  exchange  or  promissory 
note,  has  been  fixed  on  certain  principles  which  are  essential  to 
the  credit  and  circulation  of  such  paper.  These  principles  orig- 
inated in  the  convenience  of  commercial  transactions,  and  cannot 
now  be  departed  from." 

"  The  facts  stated  by  the  witness,  Carr,  are  in  direct  contradict 
don  to  the  obligation  implied  from  the  indorsement  of  the  defen- 
dant. By  hb  indorsement,  he  promised  to  pay  the  note  at  matu- 
rity, if  tlie  drawer  should  fail  to  pay  it.  The  only  condition  on 
which  this  promise  was  made  was,  that  a  demand  should  be  made 
of  the  drawer  when  the  note  should  become  due,  and  a  notice 
given  to  the  defendant  of  its  dishonor.  But  the  facta  stated  by 
the  witness  would  tend  to  show  that  no  such  promise  was  made. 
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Does  not  this  contrHdicE  the  inatrument  ?  anil  would  not  the  pre- 
cedent tend  to  ehake  if  not  deatroy  the  credit  of  commercitti  pa- 
per 1     On  this  ground  alone  the  exception  would  be  fatal." 

In  our  opinion,  the  question  made  by  the  record  before  us,  ia 
here  directly  met,  and  properly  decided  upon  principle,  in  favor 
of  the  party,  whv  has  prosecuted  this  writ  of  error. 

The  learned  commentator  on  promiaaoiy  notes,  in  a  note  to  the 
section  already  -quoted  from  that  work,  (p.  164.)  remarks,  that 
"there  is  some  difficulty  in  reconciling  this  doctrine  with  that 
promulgated  by  the  Supreme  Court  of  the  United  fjcatcs,  in  the 
case  of  Pemwr  w.  Bank  of  Columbia,  9  Wheal.  R.  581." 

I  would  respectfully  submit,  that  the  only  point  decided  in  the 
case  in  Wheaton,  is  that,  "parol  evidence  of  a  local  custom  or 
usage,  is  admissible  in  order  to  ascertain  the  und  si's!  an  ding  of  the 
parties,  with  respectto  their  contmcts  made  with  reference  to  it:" 
a  doctrine  stated  by  Profeasor  Greenleaf,  and  all  other  element- 
ary writers  on  evidence,  as  one  of  the  exceptions  to  the  general 
rule,  which  forbids  the  admission  oi parol  evidence  to  contradict 
or  vary  a  written  contract,     \.  Green,  on  Er.p.335. 

Any  number  of  State  decisions  might  be  adduced  in  corrobora- 
tion of  the  doctrine  in  6.  Petert.  1  will«elect  one  only,  from  3 
N.  Hampshire,  132,  on  account  of  its  striking  analogy  to  the  case  at 
bar.  It  seems  too,  to  have  been  thoroughly  discussed  and  well 
considered. 

A  not«  of  hand  was  blank  indorsed  by  the  defendant,  and  de- 
tivered  to  the  plaintiffs,  in  eatisfaetion  of  a  debt  previously  due  fnm 
him  to  them.  The  plaintiffs  offered  to  prove  that,  at  the  time  the 
note  was  so  indorsed  to  them,  the  defendant  agreed  to  be  respon- 
sible for  the  payment  of  the  note,  at  all  events  without  a  demand 
upon  the  maker,  or  notice  of  the  non-payment.  But  the  Court 
rejected  the  evidence,  and  a  verdict  was  taken  for  the  defendant, 
sut>ject  to  the  opinion  of  the  Couit,  upon  the  above  facts.  Rich- 
ardson, C.  J.,  delivered  its  opinion. 

"The  question  to  be  decided  in  this  case  is,  whether,  when  a 
note  of  hand  has  been  transferred  by  an  indorsement  in  blank, 
the  indorsee  can  be  permitted,  in  an  action  against  the  indorser  of 
the  note,  to  show  that  it  was  agreed  at  the  time  that  the  note  was 
thus  transferred,  that  the  indorser  should  be  liable  at  all  events, 
without  any  demand  of  the  note  being  made  of  the  maker,  and 
without  notice  of  its  non-payment." 
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"  When  the  payee  of  a  note  by  an  indorsement  in  blank,  trans- 
fers the  note  to  another,  he  enters  into  a  contract  with  the  indor- 
see, most  of  the  terms  of  which,  aAei'  much  litigation,  have  been 
settled  in  a  long  train  of  decisions,  and  no  longer  admit  of  any 
doubt.  It  is  a  part  of  die  contract,  that  a  seasonable  demand  of 
payment  should  be  made  of  the  maker,  and  duenotice  of  tlie  non- 
payment be  given  to  the  indorser.  It  is  not  to  be  doubted,  that  a 
note  might  be  so  indoiBed  as  to  render  the  indoraer  liable  without 
a  demand  or  notice.  Nor  is  it  to  be  questioned  that  the  indorser 
may,  by  a  subsequent  agreement,  render  the  proof  of  demand 
and  notice  unnecessary  to  the  maintenance  of  the  action  against 
him,"  The  learned  Judge,  after  reviewing  most  of  the  prece- 
dents relied  on  by  the  defendant,  proceeds,  "  The  principle  lud 
down  in  those  cases,  that  a  party  to  a  contract  may  waive  any 
provision  in  it,  made  for  his  benefit,  is  unquestionable.  But  it 
seems  also  to  be  well  settled.thatparol  evidence  cannot  be  received 
to  vary  or  control  the  settled  legal  import  of  a  commercial  instru- 
ment. And  such  being  in  our  opinion  the  settled  law  of  the  land, 
we  think  that  the  evidence  which  was  rejected  in  this  case  was 
properly  rejected." 

We  entirely  concur  in  this  firm  and  manly  adherence  to  a  rule 
of  law  which  has  done  more  to  prevent  frauds  andpeijaries  than 
the  statute  passed  professedly  for  that  object.  Better  by  fitr  to 
rest  upon  broad  principles,  capable  of  being  comprehended  by 
the  humblest  capacity,  and  especially,  where  they  have  proved  so 
beneficent  in  their  results,  than  to  be  forever  frittering  them  away 
by  nice  and  attenuated  distinctions,  which  elude  even  the  most 
subtle. 

"  It  seems  now  settled,"  saye  Mr.  Chitty  in  hia  Trealue  on  BtlU, 
p.  142,  ('10  Am.  Ed.J  "  that  verbal  evidence  is  not  admissible  to 
etmtradiet  or  vary  an  absolute  engagement  to  pay  money  on  the  foce 
of  the  bill  or  note,  although,  as  between  the  original  parties,  evi- 
dence may  be  adduced  to  establish  a  defence,  on  the  ground  of 
to^van^of  consideration, ^I'/tire  of  it,  or  ilUgality.  Andifdiein- 
stmment  on  the  face  of  it  purport  to  be  an  absolute  engagement 
to  pay  money,  no  evidence  of  a  verbal  ^reement  at  the  time  to  re- 
new or  give  indulgence,  will  be  admitted  to  defeat  the  action  on  the 
bill  or  note.  This  is  a  general  rule,  not  confined  to  the  bills  of  ex- 
change,  hut  extends  to  all  written  contracts,  A»d  tie  tame  ruh 
applie*  to  on  indortement  in  blank,  in  which  case  the  indoraerwiO 
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not  be  allowed  to  prove  that  he  had  indorsed  the  note,  by  way  of 
coUaleral  security  (at  certain  advaaceH  made  by   the  iudoTBoe, 
(the  plundff)  to  tl^rd  persona,  and  that  the  plaintiffhad  agreed^ 
the  time  to  renew."     (p.  144.) 

And  again,  CA.10.^.  466:  "Eyen  an  exprew  verbal  agree- 
ment between  all  the  parties  to  a  bill  or  note,  tiat  it  thotitd  not  be 
ptU  in  tnil  till  certai*  ettatet  mere  ttdd,  although  it  misled  and  in^ 
duced  the  holder  not  to  give  regular  notice  of  non-payment,  Trfaen 
die  bill  or  note  fell  due,  conatitutea  no  escuae  for  anch  neglect ; 
hecauM,  in  point  of  law,  no  tttek  parol  agreement  Kot  available  to 
the  party  a*  a  defence  to  an  immediate  action ;  ao  as  it  was 
inoperative  for  one  purpose,  it  ought  not  to  have  any  effect,  and 
therefore,  notwithstanding  it,  notice  should  have  been  given."— 
£0:0^0  BayUy  on  Bills,  Ch.  12.p.  498,  493,  fStk  Ed.)  3  Bam. 
andAld.223.  1  Chitti/,  R.  661.  11  BantandO.  729.  1  Gou. 
R.  74.     XMaideand  8.21.     Stark,  on  Ev. part  11,  2J9. 

In  Hoare  and  othert  v*.  Graham  and  another,  8  Campi.  57,  in 
an  action  by  the  indorsees  against  the  payees  of  a  promissoiy 
note,  the  defendants  gave  in  evidence,  that  they  had  indorsed  the 
note  by  way  of  coUateial  security,  for  certain  advances  made,  by 
the  plaintiffs  to  Messrs.  Grill  &  Son;  and  the  verbal  condition  of  the 
defendant's  indorsement  viaa,  that  the  note  should  be  renewed 
when  it  become  due,  to  which  the  plaintiffs  acceded,  but  they  af- 
terwards demanded  payment,  instead  of  calling  for  a  renewal. 

Lord  EUenboTOUgk.  "I  do  not  think  I  can  admit  evidence  c^ 
this  sort.  What  is  to  become  of  bills  of  exchange  and  promisBo- 
17  notes,  if  they  are  to  be  cut  down  by  a  secret  agreement,  that 
they  shall  not  be  pat  in  suit.  The  parol  condition  b  quite  incon- 
sistent with  thewritten  instrument.  I  will  receive  evidence  that 
the  note  was  indorsed  to  the  plaindfis  at  a  trust,  but  the  condition 
for  a  renewal  entirely  contradicts  the  instrument,  which  the  de- 
fendants-have  signed — such  an  agreement  rests  in  confidence  and 
honor  only,  and  is  not  an  obligation  of  law.  TJiere  may,  after  a 
Irillis  drawn,  be  a  binding  promise,  for  a  valuable  consideration,  to 
renew  it  when  due,  but  if  the  promise  is  cotemporaneous  with 
the  drawing  of  the  bill,  the  law  will  not  enforce  it.  This  would 
be  ineorporatiog  vrith  a  written  contract  an  incongruous  parol 
condition." 

So  in  Free  vs.  Hawkins,  S  Taunton,  69,  Assumpsit  was  bronght 
on  a  piomisaory  note  indorsed  by  the  defendant  as  security  forthe 
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debt  of  the  maker  ;  and  it  was  held  that  evidence  of  a  parol 
agreement  at  the  time  of  making'and  indorsing  the  note,  that  pay- 
ment should  not  be  demanded  till  after  the  sale  of  the  estates  of 
the  maker,  could  not  be  received, 

Dalla*,  J.  "I  am  of  the  opinion  that  the  evidence  tendered 
was  properly  rejected.  If  die  agreement  now  set  forth  was 
meant  to  be  the  undeiBtanding  of  the  parties,  it  ought  to  have 
been  expressed  in  the  instrument.  If  parties  mean  to  vary  the 
legal  operation  of  an  instrument,  they  ought  to  express  such  va- 
riance ;  and  if  they  do  not,  the  legal  operation  remains.  The 
effect  of  the  evidence  tendered  would  be  to  control  iu  legal  op- 
eration, and  such  evidence,  I  think,  is  inadmiesible." 

These  cases  are  sufficient  to  show  in  the  most  satisfactory  man- 
ner the  light  in  which  Courts  of  justice  in  England  consider  these 
contracts,  and  the  attempt  by  parol  proof  to  vary  orcontrolAem  ; 
and  if  the  clear  principle,  that  what  is  expressed  in  writing,  and 
that  alone  is  the  best  evidence  of  the  contract  requires  any  aa- 
thority,  they  abundantly  confirm  that  principle.  And  it  is  worthy 
of  notice  that  both  of  the  cases  here  cited  were  actions  against 
the  payees  of  promissory  notes,  and  upon  blanA  indoTtementa. — 
These  are  treated  by  the  Courts  as  all  other  tcnCten  contracts,  and 
no  proof  of  aparol  agreement  is  allowed,  either  to  contradict  or 
limit  their  legal  operation. 

It  will  be  perceived  that  the  doctrine  sought  to  be  established 
in  cases  hke  that  under  discussion,  arises,  it  is  supposed,  from  the 
nature  of  a  blank  indorsement.  Here  it  is  insisted  the  written  en- 
gagement is  left  incomplete  by  the  parties  themselves,  and  is  ca- 
pable of  receiving  a  signification  different  from  that  wjuch  usual- 
ly attends  the  naked  signature  of  a  party,  on  the  back  of  a  con- 
tract, or  on  a  blank  paper,  and  that  facts  which  tend  to  prove  that 
a  restrictive  operation  was  intended  to  be  given  to  the  signature, 
only  asi^nain  and  establish  what  the  contract  was ';  or  in  other 
words,  they  serve  to  substitute  the  real  agreement  between  the 
parties  for  one  which  the  law  prescribes  on\j  where  they  are  si- 
lent. 

Concede  tliat  this  is  true,  (but  we  have  endeavored  to  show,  bodt 
irom  principle  and  authority,  that  it  is  not  for  the  purpose  for 
whichthe  testimony  was  oflered,  and  the  object  to  which  it  was  in- 
tended to  be  applied  in  the  present  case,)  still  I  would  inquire,  does 
«ven  this  assumptioaon  the  pait  of  the  defendant  meet  the  provision 
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of  OUT  statute]  ItwouldBeemthat  tfaefactlhat  the  note  waagiv«nfor 
the  purpoee,  or  with  the  intendoa  of  being  negotiated  at  a  bank, 
would  have  to  appear  not  in  die  indorttment,  but  on  the  face  of 
the  inBtniment.  And  here  nothing  ia  left  to  be  implied.  The 
contract  is  full  and  complete.  Indeed,  itwould  be  absurd  to  sup- 
pose that  X^us  purpose  or  intention  should  be  inserted  in  the  in- 
dorsement,  or  elsewhere  than  in  the  body  of  the  biU  or  note. 

Really  then.this  doctrine  of  l>lank  ixdortemaUt,  standing,  to  sar 
the  leBBt  of  it,  upon  very  nice  or  precarious  grounds,  and  hard  to 
be  reconciled  to  the  general  rule  of  the'law  regulating  the  admis- 
sibibty  of  parol  evidence,  is  not  &irly,  perhaps,  involved  in  this 
issue.  The  act  evidently  contemplates  notes  which  are  made,  or 
given,  to  be  negotiated  at  bank,  and  it  is  to  the  yJzce  of  the  paper 
which  ia  complete,  and  not  to  die  baeic,  to  which  we  must  look,  to 
ascertain  what  the  understanding  of  the  parties  was. 

A  note  negotiable  and  payable  at  bank,  and  indorsed  m  Hank, 
will  be  construed  to  fall  within  the  true  intent  and  meaning  of 
the  prim*o  in  the  act,  and  the  party  will  be  entitled  to  demand 
and  notice.  If  drawn  payable  genei-ally,  the  indorser  in  blank 
will  be  treated  as  a  lecurity.  He  may  nevertheless  define  his  11- 
alnlity  in  the  indorsement,  and  the  &ct  that  the  statute  author- 
izes this  to  be  done,  is  a  strong  presumption,  that  odierwise  it 
was  intended  that  the  liability  should  depend  on  the  character  of 
the  note,  and  the  legal  effect  of  his  signature  on  die  back  of  it. 

Judgment  reversed. 


No.  11. — jAHBsMoonT,  relator,  v«.  William  B.  Flbhino,  Judge 
of  the  Superior  Courts,  Eastern  District. 

[1.]  Wbere  n  nutter  liei  witlun  (be  legal  diicretioa  of  the  Circait  Court,  tins 
Conn  will  control  thai  dilcretiati;  yet  only  in  case  of  ■  refiual  u  exeroiK,  or  a 
flagnat  abute  of  it. 

[3]  Haiidamiu  U  not  a  writ  oTmere  right,  balm^iinie  or  not,  at  the  diicra- 
lioo  of  the  court,  except  in  case  of  a  clear  legal  right  under  the  lawa  of  iha 
State,  in  which  caie,  the  law  and  the  right  ia  impeiative  on  the  court 

[3.]  Mandamaa  iain  the  nature  ofa  wit,  to  which  the  State  i*  not  a  party. 
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[5.]  FoaseMion  UDderTolur  indclium  of  title,  uajnrti 

[6.]  Posseasion  under  a  grnnt  from  the  State,  u  poMesuon  under  coIdt  of  title ; 

ereD  when  tbe  grvxt  a  void  for  irregukrilj',  if  the  teoant  enlen  unJer  it  bona 

JW.. 
[7.]  Tbs  Btstalei  of  Limitation  do  not  nm  B^iDit  tbe  BtBte. 
[3.]  Landi  are  net  nibjact  to  rorrey  and  to  be  grsated  in  tbit  Slate  on  bad 

rigbti,  anleai  tbo;  are  vacant  lands. 
[9.  ]  IiBild  in  [iiiwi  III  inn  of  a  grantee,  aoder  a  grant  from  tbe  State,  and  wfaoKi 

poaeiMon  has  coDlinued  furibore  than  seven  jean,  ia  not  vacant  land,  altbongh 

tin  grant  be  void,  became  irregular!;  iooed. 

This  was  an  application  to  this  court  for  a  mandamua  to  be  di- 
rected to  his  Honor,  Jud^  Fleming ;  founded  on  a  refiisal  by  him 
to  grant,  on  tbe  application  of  tbe  relator,  a  mandamus,  to  be  di- 
rected to  Ibe  county  surveyor  of  Libeny  county,  WiUiam  Hughes, 
commanding  him  to  certify  and  send  up,  as  county  surveyor,  a 
flurrey  made  by  his  deputy,  under  a  head  right  warrant,  iaeued 
in  favor  of  the  relator. 

The  grounds  taken  in  the  application  to  die  court  below,  and 
t£e  reasons  of  Judge  Fleming  for  refusing  the  application,  are 
sufficiently  set  out  in  the  opinion  to  the  court. 

Wu.  B.  Gavlden,  for  the  application. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

The  petition  before  Judge  Fleming  for  a  mandamus  agaitist 
William  Hughes,  discloses  the  following  facts : 

The  relator,  James  Moody,  under  a  warrant  from  the  Land 
Court  of  the  county  of  Liberty,  caused  a  certain  tract  of  landi 
containing  some  seven  hundred  acres,  to  be  surveyed  by  the  deputy 
of  the  county  Surveyor  for  that  county,  as  vacant  land.  The  sur- 
vey was  returned  by  the  assistant  Surveyor  to  his  principal,  the 
county  Surveyor,  who  upon  application  for  that  purpose  by  tbe  re- 
lator.retbsed  to  certify  and  transmit  the  same,  as  the  law  directs,  to 
the  Surveyor  General  William  Hughes,  the  county  SuiTeyor,  as 
die  petition  states,  declining  so  to  certify  and  send  up  the  survey, 
iecatuetme  DempaeyGriJln  wat  in  jtossaiion  of  the  land  mtder  a 
grant  from  the  State  of  Georgia,  and  /utd  beeninpouettion  wort  At» 
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teveit  yeaTifromthe  date  of  the  grant.  The  petition  farther  states 
that  the  grant  to  G-iifiin  from  the  State  is  illegal  ^nd  void,  be- 
caMM  it  wot  iuued  vpon  a  niTvey  made  by  the  cmnty  Surveyor  of 
Talnall  county,  upon  a  warrant  which  issuedjrom  the  Land  Court 
of  that  county. 

Judge  Fleming  declined  issuing  the  writ,  upon  the  grounds 
that  lands  subject  to  «uiTey  and  to  be  granted  on  head  rights,  by 
the  laws  of  the  State,  must  be  vacant  land — that  inasmuch  as  the 
petition  discloses  the  fact,  that  the  land  was  in  possession  of  a 
grantee  from  the  State  of  Georgia,  and  had  been  in  hU  possession 
for  more  than  seven  years  ;  his  title  was  perfect  under  the  statute 
of  limitations,  and  that  therefore,  the  land  could  not  be  consider- 
ed vacant  land-  Exceptions  are  taken  to  this  decision,  and  in  auf- 
port  Af  them,  it  is  argued  that  the  grant  fi-om  the  State  was  issu' 
ed  illegally ;  and  that  possesion  under  an  illegal  grant  is  not  such 
advent  possession  as  will  create  a  title  under  the  statute  of  limita- 
tions. That  the  writ  of  mandamus  issues  in  the  name  of  the 
State,  and  the  contest  for  this  land,  therefore,  is  between  the  State 
of  Georgia  and  a  tenant  in  possession  under  a  void  grant,  and 
as  the  statute  does  not  run  againet  the  State,  the  tenant  is  not  pro- 
tected by  it.  The  Judgment  of  the  Court  below  is  affirmed  for 
the  following  reasons : 

[1.]  Whilst  this  Court  Kas  the  power  to  review  the  Judgment 
of  a  Circuit  Court  on  a  matter  wherein  that  Court  is  by  law  left 
to  a  sound  legal  discretion,  yet  it  will  control  that  discretioa  only 
in  cases  where  there  is  a  refusal  to  exercise,  or  a  flagrant  abuse 
of  it. 

[2.]  The  writ  of  mandamus  is  a  prerogative  writ,  and  does  not 
issue  as  mere  matter  of  ri^t. 

[3.]  We  have  ruled  that  it  is  in  the  nature  of  an  action  when 
issued,  (1  KtUy,  273,  274.)  yet  is  grantable  within  the  dis- 
cretion of  the  Court.  To  say  the  least  of  it,  it  is  unques- 
tionably within  the  discretion  of  the  Court  to  withhold  it  in 
cases  where  the  relator  ftuls  to  make  out  a  prima  facie  case 
— a  fortiori,  it  is  within  the  discretion  of  the  Court  to  with- 
hold it  in  cases  where  he  makes  out  a  prima  fade  case  against 
the  right  which  be  sets  up.  Such,  we  think,  is  the  present  ^ase. 
We  would,  however,not  be  understood  to  Bay  that  the  Courts  in 
this  country  could  refuse  this  writ  when  demanded  by  a  person 
holding  a  dear  legal  right  under  the  laws  of  the  State,  with   no 
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Other  remedy  to  enforce  it.  la  Bucb  a  case  tkt  lau  and  the  right 
of  the  citizen  would  be  imperative  upon'  the  Court.  The  Judge 
pi'esiding  in  this  case,  believed  that  the  relator  had  not  made  out 
a  prima  Jacie  case  of  right.  We  think  be  might  have  gone  farther, 
and  said  that  the  case  is  prima  Jacie  against  his  riglt.  For  his 
petition  shows  that  the  laud,  the  survey  of  which  he  seeks  to  have 
certified,  was  in  the  possession  of  a  third  person,  under  a  good  ti- 
tle, and  therefore  nut  vacant  land.  If  it  was  not  vacant  land  faa 
is  not  entitled  to  its  survey  and  the  certificate  of  the  surrey. — 
HotcKkita,  382,  385,  SecU.  7  and  24.  If,  indeed,  his  cettificote 
were  had,  we  do  not  perceive  that  it  could  avail  hitn  against  a 
good  title  in  the  tenant.  This  is  not  therefore  a  caae  of  flagrant 
abuse  of  discretion.  I  proceed,  however,  to  examineraoreminutely, 
thejudgraentof  the  court,  and  the  reasoning  of  counsel  agaiost  it. 

[4.]  It  assumes  that  seven  years'  possession  under  color  of  title, 
in  Georgia,  is  good  title.  Without  now  going  at  lai'ge  into  one 
of  the  most  doubtful  and  litigated  questions  of  the  science,  to 
wit,  what  amounts  to  adverse  possession,  it  is  sufficient  for  the  re- 
quirements of  this  case,  to  say,  that  adverse  possession  for  seven 
years,  is  a  good  title  by  operation  of  the  statute  q£  limitations. 

[5.]  And  ferther,  that  possession  commencing  and  continuing 
for  that  term  of  years,  under  color  and  claim  of  title,  it  advent 
possession,  and  that  whatever  else  ma^  or  may  not  amount  to 
co/or  of  title,  [6.j  a  grant  from  the  state  is  color  of  title.  The  ten- 
ant in  this  case,  went  into  posaession  under  the  highest  evidence 
cS  title,  the  State's  grant.  And  as  the  primary  and  absolute  Aiy 
minion  over  this  land  was  in  the  State,  and  as  it  does  not  appear 
that  her  title  had  ever  passed  to  any  other  person,  we  must  con- 
clude that  the  possession  was  adversary  to  all  the  world.  Set 
Angell  on  Limitations,  410  to  455.  TdUnghatt'e  Adams,  46  to  60. 
Appendix,  note  A. 

Are  there  any  facts  or  principles  in  this  case,  which  prevent 
the  operation  of  the  rule,  thus  laid'  down  as  to  possesBton  un- 
der color  of  title  ?  [7.j  It  is  insisted,  that  here,  the  State  is  a 
party,  moving  the  contest,  and  setting  up  a  right  to  have  this  sur- 
vey certified,  and  that  the  tenant  will  not  be  pi-oiected  by  his  pos- 
session ;  becatise  the  statute  nf  Umitations  does  not  run  againet 
the  State.  We  have  decided,  and  the  decision  is  sustained  by 
unbroken  masses  of  authority,  that  the  Statutes  of  limitation  do 
not  run  against  the  State.    Brinsfield  vt.   Carter,  2  Kdly,  150, 
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ISl.  The  answer,  however,  to  this  argument,  is  tbis.  The 
State  of  Georgia  is  aot  the  real  party  to  the  proceeding.  She  is 
not  asserting  any  right,  and  is  not  before  the  Court.  The  peti- 
tion for  a  mandamus  is  by  a  private  individual,  and  it  was  upon 
that  petition  alone,  that  the  decision  complained  of,  was  made. — 
But  if  the  writ  had  issued,  and  the  writ  of  error  was  founded  up- 
on alleged  errors,  in  a  judgment  growing  out  of  the  writ  and  the 
return,  then  the  State  would  be  no  party.  The  process,  it  is  true, 
is  in  the  name  of  the  State,  but  the  right  asscited  is  a  private 
right ;  the  issue  is  between  two  of  the  citizens  of  the  State.  I 
hare  already  stated,  that  this  Court  has  determined  that  a  pro- 
ceedingbymandamus,  upon  the  relation  of  a  private  person,  is  in 
the  nature  of  a  suit.  It  is  in  England  called  a  prerogative  writ. 
It  is  there  held  the  process  by  which  the  Crown  exerts  a  high 
prerogative,  through  the  Cpurts  of  Justice.  The  puerogativt  of 
asserting  for  the  subject>a  right  which  could  not  be  otherwise  as- 
serted or  enforced.  This  prerogative  here  belongs  to  the  people. 
They  exert  it  through  their  Courts  of  Justice  by  using  the  name 
of  the  State.  And  although  the  writ  of  mandamus  is  governed 
by  principles  peculiar  to  itself,  yet  to  all  practical  intents  and 
purposes,  it  is  a  suit.  In  this  view  of  the  subject,  we  conclude 
that  the  maxim  "  ntiUum  tempua  occurrit  rcgi,"  has  no  relei'ancy. 

With  greater  plausibility  it  is  contended  ihat  poascasion  orig- 
inating under  a  void  grant  and  so  continuing,  docs  not  create  s 
title  under  the  statute  of  limitations.  The  record  does  not 
show  that  there  is  any  thing  lipon  the  face  of  the  grant  to  Grifiin 
which  makes  it  void,  nor  does  it  charge  that  it  was  procured  to  bo 
issued  by  a  fraud  to  which  he  was  a  party.  It  is  said  to  have  is- 
sued illegally  in  this,  that  it  was  issued  upon  a  suTey  made  by  tho 
Surveyor  of  Tatnall  county,  upon  a  wari'ant  which  proceeded 
from  the  Land  Court  of  mat  county.  The  tenant  therefore,  is 
taken  to  have  received  it  and  entered  on  the  land  under  ir,  bona 
fide.  His  possession  throughout,  is  in  good  faith.  This  is  a  case 
where  there  could  be  no  disseisin  of  any  body.  As  before  sug- 
gested, the  eminent  domain  being  in  the  State,  and  she  having 
parted  with  it  to  the  tenant  and  to  no  one  beside,  and  the  pos- 
session having  continued  uninterrupted  for  seven  years,  it  is  hard 
to  conceive  how  the  title  can  be  otherwise  than  good  against  [he 
world.  We  give  no  opinion  as  to  how  far  the  rights  of  the  Stato 
bereelf  would  go  to  set  aside  her  grant,  in  a  proceeding  institute^ 
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by  hursclf  for  that  puipnsc.  It  may  be,  however,  well  doubted 
whctiwr  eho  could  set  afiido  this  gcant,  and  leas^it  her  ori^nal 
property  in  the  land,  Iwcauscof  a  mere  iiTegularity  inthe  survey, 

[8.]  We  might,  I  think,  rent  our  opinion  upon  the  undisputed 
fact,  that  thie  land  had  been  apprnpiiated  by  color  of  law,  and 
v/aenot  vacant  lanil'm  fact.  If  it  wa^f  not  vacant  land,  tlie  surveyor 
had  no  right  to  survey  il,  and  being  suneyed  by  hia  assistant,  he 
waa  not  bound  to  certify  it.  Before  it  could  be  re-surveyed,  would 
it  not  be  necessary  to  mako  it  vacant  by  a  revocation  of  the  grant  ? 

[9.]  Wehowever  meet  the  question  made  by  the  record,  and  re- 
turn to  the  in<iuiry  whether  possession  under  a  void  grant  can 
ripen  into  a  title.  For  tho  purposes  of  the  argument,  we  assume 
that  the  grant  is  not  only  voidable  but  void.  It  is  true  that  there 
are  highly  respeei able  authorities  u))on  both  sidcx  of  this  question. 
The  weight  of  authority  though,  ia  clearly  in  favor  of  the  position 
that  it  is  not  necessary,  to  make  the  possession  adverse,  that  it 
sliould  commence  under  a  n^'/ii/u/ title.  The  fact  of  posiiession 
■and  the  quo  aninw  il  wjis  commenced  and  continued,  are  tlio 
tests.  Adverse  possession  is  a  (juestion  of  law,  and  the  fact  of 
adveitic  possession,  in  its  legal  sense,  is  a  (]Ucstion  for  the  Jury. — 
"Dis.sei8in,  (says  Lord  Coke)  is  where  one  enters  intending  to 
iisurji  the  possession  and  to  oust  another  of  his  freehold,  and 
and  therefore  "quercnduin  etta  judicc  quo  animo  hoc  feceril"  why 
he  entered  and  inti'uded."  1  hut.  1S3.  Bltinden  and  Eavgh  3 
Croke,  302.  The  advei-sary  character  of  the  possession  is  by  this 
authority  derived,  not  from  tho  title  under  which  it  is  taken,but  from 
the  tjwo  annuo. '  If  there  is  an  intention  to  assert  ownership  under 
the  title,  the  possession  is  advci^e.  In  Brad.itreH  vs.  Huntington, 
the  Supreme  Court  of  tho  United  States,  through  Mr.  Justice 
Johnson,  says,  "Rights  accruing  under  acts  of  limitations  are  in 
terms,  bb  prima  facie,  originatingin  wrong,  although  really  among 
the  beet  protections  of  ri^t ;  and  if  any  one  who  can  commit  & 
disseisin,  may  claim  under  an  adverse  possession,  it  is  not  easy  lo 
preclude  any  one.  An  infant,  a  feme  covert,  a  joint  tenant,  a 
guai'dian,  and  even  one  getting  possession  by  fraud,  may  be  a  dis- 
seisor." In  the  same  caae  the  Court  speak  to  this  point  with  yet 
more  distinctness,  ae  follows  i  "  As  to  an  entry  under  a  void  title, 
that  has  met  with  such  pointed  answers  from  this  Court  and  the 
Courts  of  New  York,  that  it  can  scarcely  require  a  labored  ex- 
amination.    The  bar  of  the  statute  is  acknowledged  to  originat« 
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ID   wrong."     5  PeUri,  438,  a  446.     See  aUo  to  ihe  tame  point, 
Sluing  vt.  Bamet,  8   Peten,   41.     Harpending  vs.   the  Dutch 
Church.  16  Peters,  455.     PaUon's  laiee  vi.  Eaiton,  1  W/ieat.  479. 

In  La  Frombois  vs.  Jackson,  this  point  waa  made  before  the 
Supreme  Court  of  New  York,  and  they  say,  "  that  if  a  party 
have  a  deed  he  need  not  produce  it ;  and  if  on  the  production  it 
proves  defective,  that  does  not  affect  the  chai'acter  of  the  poa- 
aesoion."  8  CbwcN,  594,  596.  The  Court  of  Errore  affirm  that 
doctrine.  In  Smith  vs.  Burtit,  Spencer,  J.  delivering  tLe  opinion 
of  the  Court,  says,  "It  has  never  been  considered  necessary  to 
constitute  an  adverse  possession,  that  there  should  be  a  rightjiii 
title.  Whenever  this  defence  is  set  up,  the  idea  of  right  is  ex- 
cluded; the  fact  of  posseBsion,  and  the  quo  anitno  it  was  com- 
menced and  continued,  are  the  oniy  tests,  and  it  necessarily 
must  be  exclusive  of  all  other  rights."  8  Johns.  R.  180.  See  also 
Jackson  vs.  Wheat.  18  Johns.  R.  44.  Jachson  vs.  Newton,  18  Joh»t. 
S.355.  Jackson  vs.  Woodruf,  I  CoweH,  2%^.  Hudson  vs.  Hud- 
son's Adm'r,  6  Mun/.  355. 

In  Middieton  vs.  Dupuis,  it  is  decided,  that  actual  adverse  pos- 
session for  the  statutory  term,  under  ^  junior  grant,  will  give  ths 
tenant  a  title  to  so  much  of  the  land  as  he  has  in  actual  posses- 
sion, even  against  the  person  who  has  a  par%mount  title,  and  id 
in  the  coDstmctive  possession  of  the  part  in  dispute.  In  this 
case  the  possession  begins  and  continues  under  a  grant  not  void 
for  irregularity  or  fraud,  but  impotent ;  because  younger  than 
another  conveying  the  paramount  title  ;  and  yet  the  posses- 
sion gave  a  perfect  title ;  Mr.  Justice.  Richardson  remarking  that, 
"the  long  and  open  possession  of  the  defendant  under  an  honest 
title,  makes  the  application  to  this  case  of  the  popular  mode  of 
statutory  conveyancing  by  possession  a  happy  and  satbfactoiy 
one."  2  Nott  and  McCord,  311, 312.  Mr.  Angell,  in  treating  oS 
this  subjeGt,  says,  "  As  to  what  constitutes  color  of  title,  it  seems 
to  be  very  well  agreed,  that,  if  the  title  under  which  the  par- 
ty relying  on  possession  and  claims  originally  entered,  be  ever  so 
defective,  the  possession  is  notwithstanding  adverse."  Angdl 
on  Limitations,  435.  See  also,  6  Met.  (Mass.)  R.  337.  Z  Met.  32. 
3  Bnd,  91.  16  Serg.and  Raw.  R.  214.  4  Harr.  and  McHm.R. 
222.     4  Hay.fTen*.J  R.  182. 

It  is  held  by  the  Supreme  Court  of  the  United  States,  ihat  • 
deed  fraudulent  on  the  part  of  the  grantor,  if  accepted  bonafiitf 
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by  the  grantee,  and  without  knowledge  of  the  fraud,  gives  s  color 
of  title,  under  the  statute  of  limitations.     8  Petert,  252,  34. 

Thua  it  is  manifest  that  this  point  is  settled  by  the  Supreme 
Court  of  the  U.  Statoa,  by  the  highest  Courts  of  New  York, 
Massachusetts,  Pennsylvania,  Maryland,  and  South  Carolina,  and 
no  doubt,  if  my  tune  would  permit  me  to  verify  the  fact,  by  most 
of  the  odier  States,  as  also,  by  the  recorded  opinion  of  a  late  and 
eminent  commentator  upon  the  law  of  limitations.  And  settled, 
too,  as  it  seems  to  me,  upon  Ae  principles  on  which  statutes  of 
limitation  are  based.  They  are  statutes  of  repose,  intended  to 
^et  pouetiUm,  and  are  daily  more   and  more  fevered  by  the 

Application  refused. 

Hon. — The  indiipodtioii  of  the  bmily  of  Judge  Niibet  tendered  it  in^tiB- 
Ue  far  him  to  attend  daring  the  moK  of  the  T<nn  at  Saranaitu 
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CASES 

ARGUED  AND   DETERMINED 

IN   THE 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 
AT   TALBOTTON, 

JANUARY   TERM,   1848. 


No.   12. — Henry  J.  Bailey,  and  others,  plaindfi  in  error,  v». 
William  Mizell,  defendant  in  error. 

{[1.2  When  a  nml;  to  ■  note,  bond,  or  other  contracti  baring  luted  to  make 
■peoiil  defence  upon  the  trial,  lAemBrdiUkeicoulnil  of  the  eieeutJan  igainit 
hiiprincipn],  under  the  Act  of  1S31,  the  lien  of  the  judgment  agaioat  hii  princi- 
pal ID  bii  hondi,  takes  effect  &om  the  dale  or  that  jodgmenL 

Motion  to  disaolve  on  injunction  in  Talbot  Superior  Court,  be- 
fore Jodoe  Aletandeb,  September  Term,  1B47. 

William  Mizell,  the  defendant  in  error,  filed  his  bill,  returnable 
to  March  term,  1S4S,  of  Talbot  Superior  Court,  against  Henry  J. 
Bailey  and  Richard  Bailey,  the  plaintiSs  in  error,  charging  that 
Richard  Bailey,  on  the  5th  November,  1839,  conveyed  to  Mizell, 
lot  of  land  No.  S26,  in  the  16th  district  of  originally  Muscogee, 
now  Talbot  county,  for  the  sum  of  tlSOO  ;  that  at  the  September 
term,  1837,  of  the  Superior  Court  of  Talbot  county,  one  Haya 
Bowdrie  recovered  a  judgment  against  Richard  snd  Henry  J, 
Bailey,  jointly,  for  the  sum  of  81600,  and  B.Ji.J'a.  issued  thereon  j 
diat  on  the  S5th  March,  1838,  Richard  Bailey  paid  the  attorney 
of  Bowdrie  $1000  thereon,  and  on  the  1st  May,  1638,  Henry  J. 
Bailey  paid  tho  sheriff  of  Talbot  county  S842  -ffy  on  the  same ; 
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that  at  the  Suptember  term,  1840,  Henry  J.  Bailey  made  it  appear 
to  the  court  that  on  the  note  on  which  judgment  had  been  obtain- 
ed in  favor  of  Bow'drie,  he  was  only  a.  surety,  and  obtained  an  or- 
der of  the  court,  giving  him  the  control  of  the  execution,  to  remti- 
nerate  hiniBelf  out  of  the  property  of  the  priucipal,  Richard  Bai- 
ley. The  bill^charges  that  the  money  paid  by  Henry  J,  Bailey, 
was  not  his  own,  but  tiirnished  him  by  Ricbard  Bailey,  to  pay  up- 
on said^.ya.  And  that  on  the  23d  April,  1841,  Henry  J.  Bailey 
caused  eaid^.  Jit.  to  be  levied  on  tbe  lot  of  land,  conveyed  by 
Ricbard  Bailey  to  complainant,  (Mizell,)  to  which  he  had  inter- 
posed his  claim.  The  Bill  prayed  a  discovery  of  the  facts 
charged,  an  injunction  of  the  claim  cause  still  pending,  and  a  de- 
cre^^at  the^.Ja.  may  be  delivered  up  and  entered  satisfied. 

The  answer  of  Henry  J.^ajley  admitted  all  tbe  facia  charged, 
except  aa  to  the  money  he  paid  on  the  judgment,  which  he  posi- 
tivety  denied  being  the  &nds  of  Richard  Bailey,  and  averred 
that  tbe  same  was  his  own,  for  wbich  be  bad  never  received  re- 
muneration. The  answer  alleged  iurther,  that  his  name  was  sign- 
ed SB  security  to  the  note,  but  judgment  was  erroneously  euteied 
up  against  him. 

On  tbe  34tli  September,  1847,  a  motion  was  made  before  his 
Honor,  R.  B.  Alexander,  Judge  of  said  Court,  to  dissolve  the  Ic^ 
junction,  wbich  motion  was  refused,  to  which  decision  exceptions 
were  filed,  and  error  has  been  here  assigned. 

Stubqis,  for  plaintiff  in  error,  contended. 

That  die  answer  bad  swom^MT  aU  tbe  Equity  in  the  Bill,  and 
even  admitting  the  facta  charged  in  the  bill,  complainant  bad  an 
adequate  remedy  at  law.  That  taking  the  answer  to  be  true, 
plaintiff  in  error  had  a  right  to  control  the^.^.  enjoined  by  the 
bill,  and  cited  Prince' t  Dig.  461,  470. 

WoKRGLL  &  Hii.L,  for  defendant  in  error,  contended. 

That  it  appeared  from  the  answer,  that  tbe  deed  to  Mizell  was 
older  than  the  control  of  the  plaintiff  in  error,  and  that  as  between 
a  judgment  creditor  and  a  bona  fide  purchaser,  a  judgment  does 
not  relate  back,  but  its  true  date  will  be  ascertained;  and  cUtd, 
Pope  VI.  Brandon,  3  Stew.  401.  Ex  parte,  J.  B.  Stagg,  1  NoU 
and  McC.  405. 
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Bt/  the  Court. — Nisbet,  J.  deliveiing  the  opinion. 

I  am  Tery  clear  that  this  Bill  was  demuiTable.  It  w  not  mere- 
ly a  Bill  for  discovery,  indeed  it  does  not  contain  tlie  averment 
necessary  to  entitle  a  complainant  to  discovery,  to-w'it :  that  he  is 
nnable  to  prove  the  facts  charged  at  law.  It  is  a  bill  for  discov- 
,ery,  relief  and  injunction.  It  seeks  to  sift  the  conscience  of  the 
defendant,  Henry  J.  Bailey,  as  to  the  fact,  that  the  money  which 
was  paid  by  him  as  secunty,  was  the  money  of  Richaid  Bailey, 
the  principal.  And  it  asks  relief,  by  a  decree  that  the  execution 
be  entered  satisfied,  and- delivered  to  the  complainant;  becaute 
the  lien  of  the  judgment  in  favor  of  the  security,  3iA  not  exist  un- 
til the  date  of  the  oi'der  giving  him  the  control  of  it,  and  therefore 
not  until  subsequent  to  the  date  of  complainant's  deed  to  the  land. 
I  should  call  it  an  original  bill.  It  was  demurrable,  because, 
for  all  matter  of  complaint  which  it  contains,  the  complainant  had, 
upon  the  trial  of  the  claim,  ample  remedy.  The  grounds  of  equi- 
ty which  the  bill  discloses,  are  the  facta  tliat  the  execution  was  paid 
off  and  CKtinct;  that  if  the  payment  was  made  by  the  surety,  yet  it 
was  made  with  themoncy  of  the  principal,  and  if  paid  by  the  surety 
from  his  own  funds,  yet  its  lien  did  not  take  effect  until  sAer  sale  of 
the  land  by  Richard  Bailey  to  the  complainant,  and  for  that  teasou  it 
ought  tobe  decreed  to  be  delivered  up  to  him.  All  these  matters 
ore  legitimate  subjectsofenquirybeforea  court  of  law.  Payment, 
and  the  fraudulent  combination  between  Ri(^haFd  and  Henry  J. 
Bailey,  to  give  the  latter  the  control  of  the  execution  as  security, 
could  be  well  proven  upon  the  trial  of  the  claim.  And  surely, 
the  question  of  lien  being  one  of  law,  arising  under  our  own 
utes,  was  fairly  and  fully  within  the  cognizance  of  a  court  of  law. 
But  we  are  to  consider  the  case  as  it  appears  before  us  on  the 
record.  Upon  a  motion  to  dissolve  the  injunction,  upon  the  com- 
ing in  of  the  answer,  two  points  were  detci'mtned,  as  we  learn 
from  the  assignments,  against  the  plaintiff  in  eiTor,  who  is  the  de- 
fendant to  the  bill.  Fii-Bt,  diat  the  answer  does  not  deny  the  equi- 
ty of  the  bill.  Second,  that  the  lien  of  the  judgment  dates  not 
from  the  date  of  the  judgment,  but  ft-om  the  time  when  the  order 
of  control  was  granted.     The  latter  question  controls  this  cause. 

The  answer  admits  all  the  material  facts  charged  in  the  bill 
except  one,  and  that  one,  to  wit :  that  the  money  paid  by  Henry 
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J,  Bailey  was  the  money  of  his  principal,  RicharJ  Bailey,  it  point 
Itlank  <Ienic.i.  For  example,  it  admits  that  the  complainant 
bou^lit  tho  lanil  from  Richard  Bailey,  and  at  the  time  charged 
that  Hem-y  J.  Bailey  did  not  plead  his  suretyship,  that  judgment 
was  entered  generally  against  Richard  and  Heniy  J.  Bailey  as  prin- 
cipals, that  Heniy  J.  Bailey  procured  an  order  giving  him  the  control 
of  the  execution,  and  that  that  cider  was  subsequent  to  the  date 
of  complainant's  deed  from  Richard  JJailey.  It,  however,  charg- 
es distinctly,  that  the  money  which  he,  Henry  J.  Bailey,  paid  up- 
on the  execution,  was  bis  own  money.  In  this  state  of  the  plead- 
ings, tlio  bill  not  having  been  demurred  to,  and  there  being  no 
motion  to  dinmisa,  ihe  proper  course  would  have  been  to  have  die- 
solved  tlie  injunction  and  held  up  the  bill  for  a  hearing.  Upon 
the  hearing,  tlio  questions  of  law  made  by  the  bill  and  answer, 
would  be  pi'ojierty  before  the  court.  It  is  true  that  such  a  course 
would  have  left  the  claim  open  for  trial,  but  as,  according  to  the 
ruling  of  the  circuit,  as  wo  loam  it  from  the  argument,  payment  of 
an  execution  could  not  be  proven  on  the  trial  of  a  claim,  equity 
had  original  jurisdiction,  and  being  in  the  exercise  of  it,  the  court 
of  law  would  respect  that  jurisdiction,  and  the  claim  cause  would 
abide  the  decree  in  chancciy.  The  cireu it  judge,  upon  a  motion 
to  dissolve,  entertained  the  question  as  to  the  lien  of  the  execu- 
tion, and  determining  it  in  fevor  of  the  complainant,  dismissed 
the  motion.     And  thus  it  is  that  we  have  tlic  same  question  be- 

[1.]  The  question  distinclly  stated  is  thii^— in  cases  where-a 
surety  signing  his  name  to  a  nolo,  bond  or  otlier  contract,  as 
such,  fails  to  make  defence  and  to  cause  judgment  to  be  entei*ed 
against  him  as  suroty,  but  aftei'wards  procures  an  order  under 
the  Act  of  1831,  giving  him  the  control  of  ihc  execution  against 
hid  principal;  does  the  lien  of  the  judgment  against  the  principal, 
attach  in  his  favor  from  the  date  of  the  judgment,  or  only  from  the 
date  of  the  order  1  This  isq^  question  of  statutory  construction 
and  confined  within  narrow  limits.  We  think  the  lien  in  thta 
case  attaches  in  favor  of  the  surety  from  the  date  of  the  judg- 
ment. At  common  law,  a  surety  being  compelled  to  pay  the 
debt  of  his  principal,  occupies  the  posilion  of  a  creditor  having 
paid  money  for  the  use  of  another.  Tlie  common  law  shows  hinj 
no  special  favor.  He  was  compelled  to  sue  out  his  judgment  for 
Tcmuncration — he  had  no  lien,  and  no  process  to  collect,  until  he 
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got  his  judgment.  Our  LegiHlalure  considered  that  tiieie  was 
an  evil  in  iliis.  The  old  law  was  a.s  Ptairil ;  the  mLschicf  was 
that  sureties  were  upon  the  same  platform  with  others,  and  woi-o 
compelled  to  BUe  out  by  regular  course,  a  judgment  and  execu- 
tion for  remuneration.  For  reme<ly  whereof,  in  1826,  it  was  en- 
acted, that  "  when  any  person  or  persons  hath  heretofore,  or  shall 
ijereafier,  become  bail  on  recognisance,  or  security  on  bond,  note, 
or  other  contract,  and  shall  he  sued  thereon,  it  shall  and  may  be 
lawful  for  such  bail  or  secuiily,  on  the  trial  of  such  case,  to  make 
special  defence,  and  in  case  it  should  appear  to  the  Court  that 
one  or  more  of  the  defendants  is  or  are  securities  only,  and  not 
interested  in  the  consideration  of  the  contract  sued  on,  then  and 
in  such  case,  verdict  and  judgment  shall  be  entered  accordingly, 
and  further  proceedings  be  had  and  privileges  exercised  as  herein 
before  prescribed  inbehalf  of  the  other  securities.  Provided,  the 
plaintiff  shall  in  no  case  be  delayed,  byany  dispute  which  may  arise 
between  the  defendants,  but  the  Court  shall  decide  the  issues,  and 
the  verdict  which  may  have  been  finally  rendered  on  the  issues 
between  the  defendants  shall  relate  back  to  the  time  of  the  verdict 
and  judgment  in  favor  of  the  plaintiff."  Prince,  461.  This  act 
authorizes  bail  on  recognisance  and  sureties  on  notes,  bonds,  or 
other  contracts,  to  make  special  defence,  and  to  have  judgment 
entered  against  them  accordingly  ;  that  is,  as  sureties.  And  in  that 
ease  the  statute  authorises  them  to  excrcgse  such  privilep;es.  as 
bad  been  in  previous  sections  of  the  same  act  conferred  upon 
other  securities.  By  reference  to  those  other  sections,  it  will  ho 
seen  that  the  other  securities  spoken  of  are  scrurities  on  appeal 
and  on  stay  of  execution  ;  and  that  the  pri^^lo^  prescribed  in 
their  favor,  is  the  privilege  touse  and  control  tho  execution  agaitist 
the  principal  for  the  purpose  of  remuneration.  So  that  by  the 
Act  of  1826,  any  bail  on  recognisance,  orsecurity  on  bond,  note,  or 
othercontract,whohadmadespecialdeience,  andhadthojndgmeot 
entered  against  them  as  bail  or  socurity.upon  paying  the  same  might 
use  and  control  the  execution  against  rheir  principal  for  remun- 
eration. It  was  afterwards  poreeived  that  the  Act  of  1826,  made 
DO  provision  for  ftocurities  on  bond,  note  or  other  contract,  who 
bad  failed  upon  the  trial  to  plead  their  suretyship,  specially,  and 
thns  havejudgment  entered  against  them  as  such,  and  thus  bo 
entitled  to  the  use  and  control  of  the  execution  against  their  prin- 
cipal, which  is  the  situation  of  the  surety  now  before  this  Court. 
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Td  i-emedy  this  omi»sion,  tlie  Act  of  1831  was  pasBed.  The  first 
section  of  this  act  authorises  peraona  who  have  heretofore  become 
security  on  any  note,  bond,  or  other  contract,  and  against  whom 
judgment  has  been  rendered  and  execution  issued,  and  who  have 
paid  the  debt,  upon  making  it  appear  to  the  Court  from  which 
the  execution  issued,  that  they  were  bona  fiSe,  the  surety  upon 
the  contract,  note  or  bond,  to  control  the  execution  against  their 
principal  ibr  remuneration.  This  section  is  retrospective  and  em- 
braces only  cases  of  suretyship  then  existing.  A  general  provision 
is  made  is  the  second  section  forsuretiea  who  have  failed  to  make 
apecial  defence  under  the  Act  of  1826.  This'sectioil  is  especial- 
ly applicable  to  the  case  under  review,  and  is  in  the  following 
words  :  "  Where  any  security  or  securities,  as  aforesaid,  shall  fail 
at  the  trial  of  the  note,  bond,  or  other  instrument  upon  which  he, 
she  or  they  were  security  or  securities,  to  make  special  defence 
thereof,  it  shall  he  lawful  for  such  security  or  securities,  to  take 
control,  after  payment  thereof,  of  the  said^.^.  complying  with  tlie 
requisitions  of  the  first  section  of  this  act,  and  that  all  laws  and 
parts  of  laws  militating,  &c.  are  repealed."     Prince,  470. 

Such  are  the  provisions  of  our  statute  law,  to  remedy  the  mis- 
chief of  the  common  law.  The  mischief  was,  as  before  stated, 
that  sureties  were  at  common  law  compelled  to  sue  for  remune- 
ration; they  were  in  equalijure,  with  othera  who  had  paid  money 
for  the  use  of  another.  The  Legislature  intended  to  better  their 
condition.  What  rights  and  privileges  do  they  acquire  under  the 
statutory  provisions  I  have  quoted!  What  rights,  to  be  more 
specific,doeBHenry  J.  Bailey,  in  his  position,  acquire  under  them  t 

If  necessary  to  define  that  position  with  more  particularity,  it 
is  this.  He  signed  a  note  as  security,  with  Richard  Bailey,  his 
principal.  Suit  was  instituted  and  on  it,  judgment  taken  against  both 
generally,  Henry  J.  having  failed  to  plead  specially  as  he  was 
entitled  to  do  under  the  Act  of  I8S6.  Subsequently,  under  the 
'Act  of  1831,  he  applied  to  the  court,  and  having  complied  widi 
tbe  requisitions  of  the  law,  obtained  an  order,  giving  him  the  con- 
trol as  surety,  of  the  execution  against  Richard.  Now,  under  the 
laws  of  Georgia,  what  rights  did  he  acquire  in  that  execution, 
and  the  judgment  upon  which  it  is  founded?  To  vary  the  form 
of  tbe  enquiry,  to  accommodate  it  to  the  question  for  determina- 
tion, ^idfA^ /ten  ^  thai  judgmaU  in  hit  hand*  commence  at  iti  date, 
or  didit  commoKe  OHljt  at  lie  dale  tif  the  order  which  gave  him  the 
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coHtrolaf  it  f  There  are  cases  which  are  pretty -well  argued  when 
they  and  the  law  which  goveme  them  are  fairly  stated.  Thia  is 
a  case  of  that  sort.  We  do  not  see  how  any  one,  with  a  knowl- 
edge of  the  facta  of  thia  case,  and  a  clear  view  of  the  law  applica- 
ble to  them,  could  well  fail  to  conclude  that  the  Legislature  in- 
tended to  subrogate  the  surety  to  all  the  rights  of  the  pl^ntiff  in 
the  judgment,  and  of  course,  to  give  him  that  judgment,  in  its  toi 
lality,  with  its  lieu  running  from  the  date,  as  the  means  of  early, 
easy,  and  safe  remuneration.  The  Acta  of  1826,  and  of  1831,  be> 
ing  in  pari  materia,  are  to  be  taken  together.  They  ai'e  in  dero- 
gation of  common  right  and  are  to  be  conetrued  strictly.  But  it 
seems  to  ine  that  the  strictest  construction  must  give  to  the  surety 
the  lien  of  the  judgment  from  its  date.  The  object  primarily  of 
the  Legislature,  unquestionably,  was  to  favor  sureties.  It  is  not 
our  business  to  limit  the  extent  of  that  fiivor  by  constrained  con- 
Btniction  of  their  acts  or  refinements  in  legal  logic.  When  the  ob- 
ject of  the  Gieneral  Assembly  is  fairly  manifest,  it  is  the  duty  of  this 
court  to  give  effect  to  it,  regardless  of  what  may  be  our  own  views 
ofits  expediency.  Solongas  the  Legislature  acts  within  the  scope 
of  its  constitutional  powers,  its  will  is  the  imperative  law  of  this 
tribunal.  If  the  construction  contended  for  by  counsel  for  the  de- 
fendant in  error,  were  the  true  one — if  the  favor  to  sureties  waa 
limited  to  the  easy  and  summary  mode  prescribed  to  them  of  get- 
dng  judgment  against  their  principal,  with  lien  taking  effect  only 
at  the  date  of  the  order  of  control,  why  then,  it  may  he  conceded 
that  the  favor  is  a  very  considerable  one — the  advantage  is  a  de- 
cided one.  But  tiat  is  no  argument  in  favor  of  their  conatruc- 
don,  for  if  a  different  construction  be  manifest — if  there  is  no  rea- 
sonable doubt  that  the  Legislature  intended  to  give  to  sureties  yet 
larger  privileges  and  yet  greater  advantages;  the  amovnt  of  the 
&VOF,  however  unreasonable  it  may  be,  is  not  to  be  regarded. 

But  is  the  advantage  which  is  given  to  sureties  in  their  being 
subrogated  to  all  the  rights  of  the  plaindff  in  the  judgment,  an  un- 
reasonable one  t  Is  it  imjust  to  other  creditors,  or  even  to  bona  fiie 
purchasers  T  They  are  in  no  worse  condition  than  they  were  in 
whilst  the  judgment  remained  unpaid  tn  the  hands  of  the  plaintiff; 
/«I«M  its  lien  bound  all  the  defendant's  property,  sold  or  unsold,  in 
liis  own  possession,  or  in  that  of  a  hoitajide  purchaser  ;  then  its  lien 
excluded  aQ  other  creditors,  except  such  as  held  older  or  coeval  liens, 
Shall  ihey  be  beard,  when  they  claim  to  be  benefited  by  the  loss 

TOL.  IT.  17 


by  Google 


130  SUPREME  COURT  OF  GEORGIA. 

Bailay  and  olfaen  ci .  MUell. 
of  the  surety  1  For  if  the  surety  does  not  get  the  lien,  rmming 
back  to  the  date  of  the  judgment,  they  are  benefited  by  hU  pay- 
ment of  the  debt.  In  that  event  the  lien  of  the  judgment  ia  removed 
fcom  all  property  of  the  defendant  sold  intermediate  its' date  and 
die  date  of  the  control ;  in  that  event  its  lien  is  also  removed  from 
all  competition  with,  or  supremacy  over  Buch  liens  as  are  coeval 
with,  or  younger  than  it ;  and  all  without  one  cent  being  subtract- 
ed from  the  means  of  the  defendant.  The  surety,  by  neceseity  of 
law,  pays  a  debt,  in  the  consideration  of  which  he  ia  not  interested 
and  his  loss  inures  to  the  benefit  of  others. 

The  second  section  of  the  Act  of  1831,  I  have  stated,  mainly 
controls  Uiis  point.  It  is  true,  that  by  the  lertnt  of  that  aecticHi 
the  control  is  given  to  the  fi.fa.  and  not  to  the  judgment.  Yet 
by  reference  to  the  Act  of  1826,  of  which  the  Act  of  1B31  is  amen- 
datory, and  to  the  jlrst  section  of  the  Act  of  1831,  which  is  refer- 
red to  ia  the  second,  it  will  be  seen  that  the  Le^lature  must 
have  meant  a  control  of  the  judgment  as  well  as  the  execution. 
Remuneration  seems  to  bo  contemplated  through  the  agency  of 
the  judgment,  thougliout;  and  by  the  first  section  of  the  Act  of 
1831,  the  control  of  ^^^judg-menX  or  the  Kcecution,  is  given  in  so 
many  words.  We,however,cannotbelieve  that  itcanbe  seriously 
controverted  by  any  one,  that  when  the  control  of  the  execution  ia 
given  by  law,  that  the  judgment  goes  with  it  Without  the  judg- 
ment the  execution  is  a  nullity — t^at  creates  no  liability.  It  is 
simply  the  process  of  the  Court,  founded  on  the  judgment,  to  e 
force  it.  But  aa  it  issues  out  of  the  judgment,  and  is  without 
void,  the  control  of  the  ^.^a.  must  be  held  the  control  of  the  judg- 
ment. Else  the  Act  of  the  Legislature,  giving  control  of  ei 
tions,  would  amount  to  nothing;  it  would  be  but  brutMm  Jidmat, 
What  is  the  judgment  on  this  promissoi?  note  1  It  is  the  award 
<^B  court  of  competent  jurisdiction,  that  a  debt  is  due  from  the 
defendant,  Richard  Bailey,  to  the  plaintiff;  in  it,  the  amount  of 
tbe  debt  is  ascertained.  It  is  proven  by  the  record,  which  imports 
essential  verity.  To  it  the  law  has  attached  a  hen,  commencing 
with  its  date  ;  and  upon  it  an  execution  may  issue,  as  mere  mat- 
ter of  right,  for  the  purpose  of  enforcement.  This  is  that  thing, 
the  control  of  which  is  given  to  the  surety  by  the  Act  of  1831.— 
An  essential  element  in  ita  nature  is  the  lien  which  the  law  attadi- 
ee  to  it.  It  ia  inseparable  from  it;  it  is  necessary  to  its  force,  ful- 
ness and  ntality  ;  it  is  one  of  its  attributes.     'When  tbe  judgment 
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b  transferred  by  the  order  of  die  court,  this  essential  element, 
this  prime  attribute  goes  with  it.  The  judgment  does  not  go 
to  tbo  surety  mumed,  weakened,  and  marred  in  ita  fair  propor- 
tions, but  aa  a  unit,  perfect  in  all  its  parts.  It  passes  over  to  him 
in  its  entirety.  What  is  the  lien?  Is  it  soinethiiig  that  springs 
into  being  by  virtue  of  the  order  making  ttanefer  of  the  execu* 
tion,not  before  having  had  existence  1  No  ;  but  it  is  at  the  time 
a  legal  entity.  Its  beginning  is  contemporaneoua  with  the  judg- 
ment;  its  progress  is  with  it,  and  it  expires  only  with  itsextinction. 
We  cannot  beUeve  that  the  Legislature  intended  to  divest  the 
Judgment  of  its  precedent  Hen ;  if  it  had  so  intended,  it  would 
have  so  said,  as  in  case  of  the  revival  of  a  dormant  judgment  by 
leire  faciat.  There  the  Legislature  has  expressly  said  that  the 
lien  shall  date  only  from  the  revival.  That  Act  is  a  legislative 
construction  of  those  we  are  considering,  lor  it  is  apparent  iVom 
the  fact  that  the  limitation  of  the  hen  is  in  the  Act,  that  the  gene- 
ral assembly  believed  that  without  such  express  limitation,  the 
lien  of  the  revived  judgment  would  take  effect  from  its  date. — 
But  in  the  Acts  of '26  and '31,  there  are  no  limitations,  or  restric- 
tions, or  exceptions  of  any  kind.  The  surety  is  declared  in  gene- 
ral terms  to  be  entitled  to  control  the  execution  against  his  princi- 
pal for  remuneration.  The  lien  of  the  judgment  is  as  much 
transferred  as  the  process.  By  statute,  a  patty  plaintiff  is  au- 
thorised generally  to  sell  or  transfer  his  judgment.  It  would 
scarcely  in  that  case  be  contended,  that  the  purchaser  would  not 
ac<)uire  with  the  Judgment  a  lien  beginning  with  its  date.  Yet 
the  act  which  authorizes  a  plaintiff  to  sell  his  judgment,  does  not 
expiBssly  declare  that  the  purchaser  shall  have  such  a  lien. — 
Wherein  does  the  present  case  differ  from  that  %  So  far  as  prin- 
ciple is  concerned,  in  nothing.  The  only  difference  is,  that  in  one 
case  the  transfer  is  an  individual  act ;  in  the  other,  it  ia  the  act  of 
the  law,  evidenced  by  the  oider  of  the  court.  We  consider  that 
the  Legislature  intended  to  vest  in  the  surety  the  prop«rCy  in  tha 
jadgment,ascompletelyas  it  vestedin the  plaintiff;  andasheheldit 
with  its  lien  subsisting  from  the  beginning,  with  power  to  hold 
k  as  he  would  other  property,  quiescent,  to  sell  it,  give  it  away, 
release,  or  enforce  it  by  execution ;  so  also  the  surety,  acquiring 
its  control  by  compliance  with  all  the  requirements  of  the  law, 
holds  it.  If  these  views  be  correct,  then  the  doctrine  of  relation 
does  not  apply.     We  are  not  driven  to  that  resort  to  sustain  the 
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view  we  have  taken  of  tMs  case.  If  the  lien  of  the  judgment  be 
a  aubsUting  thing  at  its  date,  and  continuous  with  it,  until  ita 
extinction,  and  that  thing  is  acquired  bj  the  surety,  wb^  then  I 
eay,  the  doctrine  of  relation  doei  not  apply.  According  to  that 
doctrine,  wbea  justice  requires  it,  by  a  fiction,  (a  kind  of  pioua 
fraud,)  an  adt  done  to-day  is  referred  back  to  a  previous  time. — 
For  example  :  A  feme  sole  executes  a  deed  and  delivers  it  as  an 
escrow ;  before  the  final  delivery  of  the  deed  to  the  grantee,  she  mar- 
ies.  Now  to  preventthe nuUifyingeffectoftbe coverture  npoD  the 
deed,  according  to  a  necessity  founded  in  the  justice  of  the  trans- 
action, the  final  delivery,  by  fiction,  is  made  to  relate  back  to  the 
delivery  of  the  deed  as  an  escrow,  and  to  take  effect  from  that 
time.  The  doctrine  thus  illustrated  does  not  apply  to  this  case. 
Upon  the  argument,  learned  counsel  insisted,  that  if  it  be  ad- 
mitted that  the  lien  of  this  judgment,  in  the  hands  of  the  surety 
from  its  date,  as  against  the  defendant  and  other  creditors,  is  good 
and  subsisting,  yet  it  is  invalid  as  to  bona  Jidt  purchasers.  The 
argument  was  sought  to  be  sustained  upon  the  ground,  that  ac- 
cording to  the  facts  of  this  case,  the  complainant  must  be  viewed 

'  in  the  light  of  a  b<ma_fide  purchaser  without  notice.  Now,  1  shall 
not  examine  the  fects  of  this  case,  with  a  view  to  the  enquiry 
whether  the  complunant  had  or  not  notice  of  the  incumbrance  of 
this  judgment.  Having  decided  that  the  surety  acquires  a  lien  from 
the  date  of  the  judgment,  if  it  is  good  fbr  one  purpose  it  is  good  for 
all;  ifgood  against  creditors,  it  is  also  good  against  parchaaera.  The 
law,  as  we  have  construed  it,  is  notice  to  all  die  world.  We  can- 
not assume,  for  the  purposes  of  this  case,  that  the  law  ever  was 
different.  Purchasers  are  presumed  to  know  the  law ;  so  are  sQ 
citizens;  they  must  regard  it  or  not  at  their  peril.  Just  as  much 
as  they  are  presumed  to  know  tbe  law  of  mortgage  liens,  me- 
chanics' or  attorneys'  liens,  or  in  fact  any  public  law  of  tbe  Stats. 
We  are,  however,  not  to  be  understood  to  eay,  that  tb&re  might 
not  be  a  case  made,  where  a  court  of  equity  would  set  ^side  the 
lien  in  favor  of  either  a  purchaser  or  creditot.     A  case  iti  fraud- 

'  ulent  combination,  for  example,  between  the  principal  end  sure-  . 
ty,  to  keep  the  judgment  open.    Suffice  it  to  say,  this  isnot«  caaa 
of  that  sort.  ~ 

Let  the  judgment  be'reverecd. 
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No.  13.— William  Taylor,  plaintiff  id  error,  t«.  A.  W.  &  M.  N. 
W,  Smith,  defendantB. 

[1.]  jVerdictandjadgmeat  rendered  b  fitvor  of  a  deTeudant,  vhich  ia  bAct- 

wardi  tet  Bude,  u  no  bar  to  a  lobaequeiit  mil  between  the  Hnie  paitieg,  fcr 

tbe  nme  cauw  oF  action. 
[3.]  The  Act  of  1801,  which  anlhorizes  three  or  more  of  the   Jtuticei  of  the 

Inferior  Couit  to  pceaids  in  bU  caset  id  which  the  Judaea  of  the   Superior 

Ooniti  an  partiee,  or  intereriad,  ia  conatitatioDsl. 

AegumpBit,  in  Randolph  Superior  Court. 

For  the  facta  in  this  case,  reier  to  the  opinion  of  the  Court. 

JoNBS,  Bennino  Sc  Jones,  for  plaintiff  in  error. 

H.  Holt,  for  defendants. 

By  the  Court. — Warner,  J.  deliveriag  the  opinion. 

From  the  record  in  this  cause,  it  appears  on  the  15th  da^  of 
January,  1B45,  tbe  defendants  in  error  instituted  an  action  of  as- 
flump^  in  the  Superior  Court  of  Randolph  county,  against  the 
plaintiff  in  error,  on  a  promissory  note  for  the  sum  of  six  hun- 
dred and  forty-nine  dollars. 

On  the  trial  of  the  cause  the  note  was  read  in  evidence  to  the 
jury,  and  the  plaintiff  in  error,  who  waa  the  defendant  in  the 
Court  below,  offered  in  eTidence  what  purported  to  be  a  record 
fhwQ  the  Superior  Court  of  the  county  of  Early,  of  a  suit  be- 
tween the  same  patties,  on  the  same  note,  from  which  it  appears 
that  at  February  Term  of  the  Court,  in  the  year  1842,  "  Paul 
McCormick  and  others,  Justices,  were  present,"  and  a  verdict 
yna  rendered  for  the  defendant,  Wm.  Taylor,  and  judgment  for 
the  cost  entered  up  against  the  plaintifiitin  that  suit.  Theplaintifia 
in  the  Court  below  then  offered  in  evidence,  by  way  of  rebuttal  to 
the  defendant's  evidence  of  a  former  recovery,  a  further  exem- 
plification from  the  records  of  the  Superior  Court  of  Early  coun- 
ty, by  which  it  appeared,  that  after  tbe  verdict  had  been  rendered 
tu  &v(M'  of  the  dofendant,  and  the  judgment  for  the  costs,  a  mo- 
doii  vna  made  to  set  aside  the  verdict,  and  judgment  on  several 
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grounds,  of  which  the  following  only  will  be  noticed; — Becauae 
it  appears  that  the  defendant  was  the  presiding  Judge  of  the  Su- 
perior Court,  at  the  tenn  of  the  Court  when  the  same  waa  ren- 
dered and  obtained,  and  therefore  could  not  preside  in  bis  own 
cause,  on  account  of  his  interest.  Second,  because  tbe  Justices 
of  tbe  Inferior  Court  of  no  county  can  preside,  and  exercise  JU' 
risdiction  in  the  Superior  Court,  tbe  statute  attempting  to  give 
such  jurisdiction  being  unconstitutional ;  and  third,  because  the 
mtuutes  of  tbe  Court  do  not  shew  there  was  a  quorum  of  the 
Justices  of  the  Inferior  Court  present  at  the  time  said  proceed- 
ings were  had;  and  because  the  Justicea  who  presided  did  not 
attest  that  part  of  the  minutes  of  the  Court  which  occurred  dur- 
ing their  administration,  but  that  tbe  same  is  attested  by  the  de- 
fendant,  who  is  interested. 

On  bearing  tbe  motion  to  set  aside  the  verdict  and  judgment, 
the  Court  ordered  the  same  to  be  set  aside,  and  that  tbe  cause 
stand  as  if  no  verdict  or  judgment  had  ever  been  had  in  the 
cause.  The  plaintifTou  tbe  20th  day  of  March,  1846,  dismissed 
bis  suit. 

After  tbe  two  exemplifications  from  tbe  records  of  tbe  Su- 
perior Court  of  Early  had  been  read  in  evidence,  which  were  de- 
signated as  numbers  one  and  two,  the  defeiulant  requested  tbe 
Court  to  charge  tbe  Jury  to  find  forthe  defendant,  if  they  shonld 
believe  that  the  judgment  set  forth  in  the  record.  No.  1,  bad  been 
in  truth  and  in  fact,  as  therein  set  forth,  rendered  in  &Tor  of  s«d 
defendant  against  said  plaintifia,  which  charge,  tbe  said  plainl3& 
insisted  should  not  be  ^ven,  and  thereupon  tbe  said  Court, 
then  and  (here  so  reiiised  to  charge,  and  thereupon  the  defendant 
excepted. 

The  Court  then  charged  the  Jury,  that  the  judgment  set  forth 
in  the  record  No.  1,  was  utterly  void,  and  of  no  effect,  and  was 
no  bar  or  defence  to  said  suit,  because  tbe  Act  of  the  General 
Assembly  which  provides,  that  in  all  cases  brought  in  the 
Superior  Courts,  or  eidier  of  them,  where  either  of  tbe  Judges 
thereof  shall  be  a  party,  or  interested  therein,  it  shall  be  tbe 
duty  of  three  or  more  of  the  Justices  of  the  Inferior  Court  to 
preside  at  the  trial  of  the  same,  was  unconstitutional  and  void, 
and  because  tbe  aaid  judgment  had  been  reversed,  and  set  aside, 
aa  is  set  forth  in  the  record  No.S;  whereupon  the  defendant  ex- 
cepted ;  and  DOW  aiugna  tbe  same  for  error  in  this  court. 
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From  the  imperfect  and  confused  state  of  the  records  in  this 
case,  we  undeiatand  that  a  suit  was  instituted  in  the  Superior 
Court  of  the  county  of  Early,  by  the  plaintifis  below,  against  the 
defendant,  who  was  at  that  time  one  of  the  judges  of  tlie  Superi- 
or courts  of  this  State ;  lliat  on  the  trial  of  the  cause,  the  justices 
of  the  Inferior  Court  were  called  in  to  preside,  and  a  veiilict 
was  rendered  for  tLe  defendant.  Aflei-warda,  that  verdict  and 
judgment  was  set  aside  by  the  Superior  Court  of  that  county. — 
On  the  trial  of  ^e  cause  in  Randolph,  the  court  was  requested  to 
charge  the  jury  that  the  judgment  rendered  in  Early  in  favor  of  the 
defendant,  was  a  bar  to  the  plaintifia'  suit ;  which  the  court  re- 
vised to  do,  but  charged  the  jury  that  judgment  was  void  and  of 
no  effect,  and  was  no  bar  to  the  plaintiSs'  suit,  for  the  reason  it 
had  beeu  set  aside  and  reversed,  and  for  the  additional  reason  the 
act  of  the  General  Assembly,  which  authorised  the  justices  of  the 
Inferior  Court  to  preside  in  cases  in  which  the  judges  of  the  Su- 
perior Courts  were  parties,  or  interested,  was  unconsdttitional 
sod  void. 

[1.]  The  judgment,  it  appears,  had  been  set  aside  and  reversed 
by  a  court  of  competent  jurisdiction,  and  consequently  was  no  bar 
in  law  to  the  plaintiffs'  action  and  for  that  reason  the  instruc- 
tion asked  by  the  defendant  was  properly  refused  by  the  court, 
and  for  the  same  r^on,  there  was  no  error  in  the  instructions 
given  by  the  court  to  the  jury;  but  we  do  not  think  the  reason 
given  by  the  court  as  to  the  unconstitutioiiahty  of  the  Act  of  the 
general  assembly,  was  a  legal  or  valid  reason. 

[2.]  The  Act  of  1801,  which  provides,  "  In  all  cases  brought  \a 
the  Superior  Courts,  or  either  of  them,  where  either  of  the  judges 
thereof  shall  be  a  paity,  or  interested  tbereiu,  it  shall  be  the  duty 
oftfaree  or  more  of  the  justices  of  the  Inferior  Court  to  preside  at 
the  trial  of  tbe  same,"  is,  in  our  judgment,  coustitutiAnaL  Prmee't 
Dig.  433. 

The  judicial  powers  of  this  State  are  vested  by  the  constitution 
in  a  Supreme  Court,  forthe  correction  of  errors,  a  Superior,  Infe- 
rior, and  Justice's  Courts,  and  in  such  other  courts  as  the  Legisla- 
ture shall,  from  time  to  time,  ordain  and  establish. 

The  Act  of  1801  creates  a  court  for  the  trial  of  causes,  in  which 
a  judge  of  the  Superior  Court  may  be  a  party,  or  interested^— 
Special  jurisdiction  is  conferred  by  the  Act  on  three  or  more  of 
die  josticeeof^  Inferior  Courts,  for  die  trial  of  certain  specifieil 
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causes.  It  was  competent  for  the  General  Assembly  in  oar  judg- 
ment to  ordain  and  establish  a  tribunal  for  the  trial  of  causes  in 
which  a  judge  of  the  Superior  Court  is  a  party  or  interested. — 
The  judgment  of  the  court  below,  we  are  of  the  opinion,  should 
be  affirmed,  but  not  for  the  reason  that  the  Act  of  1801  is  uncon- 
stitutional. The  judgment  of  the  court  iii  Early,  niay  have  been 
properly  set  aside  on  other  grounds.  How  that  was,  we  cannot 
now  determine,  as  it  was  set  aside  by  a  court  of  competent  juris- 
diction, and  has  not  been  reversed;  we  must  give  eBect  to  it,  as 
we  find  it  in  the  record,  and  cannot  avoidit  on  the  ground  that  the 
court  may  have  given  an  invalid  reason  for  setting  the  judgment 
aude. 

Letthe  judgment  of  the  court  below  be  affirmed. 


» 


No.  14. — Alfred  Roosb,  plaintiff  m  error,  vi.  The  State  or 
Georqia,  defendant 

tl.]  By  the  8th  Section  oT  the  Itt  Article  of  the  Unilad  StBtesCooititatkti,  it  it 
uiacled  that  the  Coagren  aliall  have  power  "  lo  coin  money,  and  to  regolala 
the  value  theceof,  and  to  provide  Tor  the  panishmenl  of  counlerfeiting  the  cor- 
'renlcoinoftbe  UniiedSutes;"  uidinlhe  I81h  Sectioa  oftbe  same  Article,  it 
iideclared  that  "do  State  shall  coin  iDDDey."  Have  the  individaalStatM  any 
juriidictioB  over  o&ences  sgaioat  the  coin,  or  ii  it  veated  ezclniiTely  in  Coo- 
graaaudlUcouTta  oftbe  UnitHl'     Qscrc. 

[2.]  Proof  of  Ibe  paaaing  inpaymenl,  at  bate  mefoJin  tbe  UkeneM  or  nmilibide 
ofgoldcoin,  will  not  rapport  an  indictment  for  peasing  in  pajmant  "amrntiT- 
feit  gold  enia." 

[3.]  An  indictment  which  cbai^e*  ^lat  the  counterfeit  coin  wa*  passed  in  pay-, 
mentlo  A.  will  not  be  nutained  by  evidence  that  it  was  pagSed  in  pajment 
by  tbe  priaoDer  to  B.  ChrooghA.,  who  vraa  the  inoacent  agent  of  tbepriaooer 


[4.]  Grand  Jnron  we  coDipetmt  Taltti»e%  to  try  crimioal  c«o«e«. 

Indictment  for  passing  "  counterfeit  gold  coin."     Tried  before 
Judge  Warren,  in  Baker  Superior  Court,  December  teim,  1847. 
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The  beta  of  this  caae  are  embodied  in  the  opinion  of  the  court. 
H.  MoBOAN,  for  plaintiff' in  error,  contended, 

let.  That  a  grand  juror  is  an  incompetent  taleeman  to  try  a 
criminal  cause,  not  being  the  peer  of  the  prieoner ;  that  such  vraa 
the  law  of  England,  as  adopted  in  this  State,  and  that  the  distinc- 
tion b  recognised  in  our  own  statutes.  And  in  euppoil  of  this  po- 
8itioncited,lStoryo»Ci»Mt.c4.17.  A.^.  130.  ScUey'tDig.Pref. 
p.  26.  Prince,  9IS,  429,  33.  3  Black.  Com.  350,  360.  i  Bae. 
M.  555,  549,  548.  2  Eng.  Com.  L.  Rep.  483.  3  Bi.  Com.  App. 
359.     1  JKellif,63&.     fBoon  m.  the  Slate.J 

2d.  That  the  evidenoe  showing  Tharp  acted  as  the  ^ent  of  the 
prisoner,  in  passing  the  counteifeit  coin  to  Johnson,  did  not  sup- 
port the  indictment  for  poMmg  to  Tkarp;  and  cited,  2  ChiL 
Crim.  Laie,  112,  note  J.  1  lb.  213,  16,  233.  21  Wend.  527,  34. 
&  Stark.  378. 

3d.  That  the  offences  of  passing  "  counterfeit  gold  coin,"  and 
"coin  of  base  metal,  having  the  similitude  of  gold  coin,"  are  dis- 
tinct, and  evidence  of  one  will  not  support  an  indictment  for  the 
other,  and  cited,  3  Story  oh  Cemtt.  17.  Prince,  635.  4  Bac  Ah. 
316,  17.     6  Petendorf,  526. 

By  tJU  Court — LtwrsiN,  J.  deUvering  the  opinion. 

This  is  a  writ  of  error  to  a  judgment  of  the  Superior  court  ot 
Baker  county,  whereby  the  pluntiff  was  sentenced  to  confine- 
ment to  hard  labor  in  the  Penitentiary  for  six  years. 

The  indictment  charged  the  defendant  with  the  o&ence  of  pas- 
sing counterfeit  coin.  And  the  specification  is,  that  he  pasa- 
■ed  and  paid  to  one  Benjamin  Tharp,  a  certain  forged  and  coun> 
terfeitgold  coin,  purporting  to  be  a  five  dollar  pieoe  of  American 
gold,  of  the  value  of  five  dollars.  The  defendant  was  arraignedi 
pleaded  not  guilty,  and  was  tried  and  convicted. 

The  plaintiff  complains  that  three  errors  were  committed  by 
the  court  below:  Ist,  In  deciding  that  grand  jurors  were  compe- 
tent talesmen  to  try  criminal  causes.  2d,  In  admitdng  testimony 
to  prove  the  passing  and  payment  of  counterfeit  coin  hy  the  de- 
fendant, through  Tkarp  to  Jo/mtoM,  when  the  indictment  charged 
that  the  coin  was.paased  and  paid  by  the  prisoner  to  T^imp.    34, 

VOL.  IT.  18 
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In  admitting  in  evidence,  ia«e  meUxl  in  tbe  likeness  or  similitude 
ofgold-ooio.lo  support  the  charge  in  the  indictment,  "forpaseing 
aod  pairing  counterfeit  gold  coin." 

[1.]  The  queation  has  been  much  mooted,  whether  the  State 
courts  have  concuiTent  criminal  jurisdictioa,  over  tbe  offences  of 
counterfeiting  and  passing  the  current  coin  of  the  United  States.. 
And  in  this,  as  in  manj  other  cases  of  real  or  supposed  coUiHon  be" 
tween  the  two  governmenta.  it  is  dot'  always  easy  to  determine 
where  State  sovereignty  ends  and  Fedeial  supremacy  begins. 

By  the  8th  Section  of  the  let  Article  of  the  United  States' Con- 
stitution, it  is  enacted  that  tbe  Congress  shall  have  power  to  coin 
money  and  to  regulato  tbe  value  thereof,  and  to  provide  for  tbe 
punishmentofcounterfeiting  tbe  current  coin  of  tbe  United  States; 
and  in  ^e  lOtb  Section  of  tbe  same  Article,  it  is  declared  that  no- 
State  shall  coin  money.  Have  tbe  individual  States  any  jurisdic- 
tion over  offences  against  the  coin,  or  is  it  vested  exclusively  in 
Congress  and  the  courts  of  the  Union  ^ 

Tbe  rule  laid  down  by  Mr.  Hamilton  in  tbe  Federalist,  and 
pretty  generally  adopted,  is,  that  the  alienation  of  State  power  ex- 
ists in  three  cases  only,  namely,  where  the  Constitution  in  express 
terms  gtanted  an  excliuive  authority  to  Uie  Union;  where  it  grant' 
ed  in  one  instance  authority  to  tbe  Union,  and  in  another  probib* 
ited.tbe  States &om  exercising  the  like  authority;  and  where  it 
granted  an  authority  to  the  Union,  to  which  a  similar  authority  in 
tbe  States  would  be  absolutely  and  totally  contradictory  and  repug- 
nant.    No.  32. 

Mr.  Madison,  in  applying  this  test  to  that  class  of  powers,  coH' 
ferredbythe  Constitution  on  Congress, in  which  tbe  poweroverd^e 
coin  and  currency  is  included,  remarks :  "  The  punishment  of 
counterfeiting  the  public  securitiea,  as  wellas  tbe  current  coin,  iasubr 
mitted, of  course,  to  tktU  avt&orily  wbicbu  to  secure  tbe  value  of 
totb."     Federalitt,  i\fo.  42. 

Judge  Story  entertains  tbe  same  view.  "The  next  power  o£ 
Congress  is  toprovide  for  the  punishment  of  counterfeiting  the  se- 
curiues  and  current  coin  of  the  United  States.  This  power 
would  naturally  flow  as  an  incident  from  the  antecedent  pow- 
ers to  borrow  money  and  regulate  the  coinage,  and  indeed 
without  it  those  powers  would  be  without  any  adequate  sanction. 
This  power  would  seem  to  be  exclusive  of  that  of  the  States, 
aince  it  grows  out  of  tbe  Constitution  as  an  appropriate  meaia 
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to  carry  into  effect  other  delegated  powers  not  antecedently  ex- 
isting in  the  States."     3  jCom.  on  Cotut.  ^U18.     See  alflo  1 -KbK'* 
■  Com.  Sect.  18,  a*d-M>ie,-5tAEdil. 

One  thing  is  very  certain,  namely,  that  the  power  of  anmig  is 
oiot  only  vested  in  .Cangreas,  but  that  the  .individual  States  are  dt- 
-Tesled  of  it.  It  would  seem  to  Wclear,  therefore,  that  the  States 
hare  no  jurisdictien  whaterer  over  the  'Ofience  of  counterfeiting 
jnoney,  coined  at  the  mint  of  the  United  States,  or  any  of  its 
branches.  But  whether  an  indictment  lies  in  the  State  Courts, 
under  State  statutes,  for  counterfeiting  any  species  of  coin  which 
•is  brought  from  tbreigu  nations,  or  (or  paniMg  counterfeit  coin  of 
.any  description,  I  forbear  to  express  any  opinion,  as  the  point, 
although  contained  in  the  record,  is  not  presented  in  the  bill  ct 
exceptions. 

This  prosecution  is  based  upon  the  2d,Section  of  the  .7th  Divis- 
ion of  the  Penal  Code,  which  is  as  follows:  "If  any  person  shall 
.wisely  and  fraudulently,  make,  forge,  or  counterfeit,  or  be  .con- 
■cemed  in  the  fiilse  and  fraudulent  making,  foi^ng,  and  counter- 
feiting of  any  gold,  silver,  or  copper  coin,  which  now  .is,. or  shall 
be  passing  or  in  circulation  within  this  State,  or  shall  falsely  and 
fraudulently  make,  or  be  concqmeS  in  the  false  and  fraudulent 
making.of  any  base.coin,  of  the  likeness  or  simiUtude  of  any  gold, 
silver,  or  copper  coin,  which  now  is,  or  shall  be  passing  or  in  cir- 
culation within  this  State ;  .or  shall  falsely  and  fmudulently  utter, 
publisl),  pay,  or  tender  in  payment  auy  such  counterfeit  and  forged 
■coin,  of  gold,  silver,  or  copper  coin,  or  of  any  base  coin,  knowing 
;lhe  same  to  be  forged,  or  counterfeited,  or  base ;  or  shall  aid  or 
-abet,  counsel,  or  command  the  perpetration  of  either  of  the  said 
crimea,>such  person  shall,. on  conviction,  be  punished  by  impris- 
onment and  labor  in  fhe  Benitentiary,  for  any  time  not  less  than 
four  years,  nor  longer  than  ten  years.     Prince,  635." 

I  will  Gonuder  and  dispose  of  the  several  errors  alleged  in  the 
assignment,  in. the  inverse  order  in  which  they  stand. 

[2.]  Ist.WtUproof  of  the  passing  inpayment,  of  &<u«m«biZ,in  die 
likeness  or  unfilitude  of  gold,  support  the  charge  in  the  indict- 
ment of  passing  in  payment  ".counterfeit  gold  coin  1"  We  think 
DoL  And  no  other  reason  need  be  as^gned,  than  that  the  statute 
itself  has  broadly  made  the  distinction.  Penal  statutes  must  be 
(XHistnied  strictly,  and  there  should  be  less  variance  between  the 
aUegations  and  the  proof  in  criminal,  than  civil  proceedings.— 
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CouM  s  bond  be  given  in  evidence  lo  Bupport  a  simple  con- 
tract, set  out  in  the  declaration  t  And  yet  the  discrepancy  would 
not  be  BO  great  ss  that  which  exists  between  "  counterfeit  gold 
coin,"  and  "  Jam  mete/,"  in  tbe  likeness  of  gold.  lam  aware  that 
it  is  extremely  difficult  to  say  what  vaiiancee  are  or  are  not  fatal 
in  an  indictment.  Courts  of  law  are  frequently  perplexed  in  de- 
ciding upon  omissions  that  appear,  on  tbe  firet  view  of  tbem, 
captious  and  trifling ;  but  when  it  is  considered  that  nothing  is  so 
important  to  a  citizen  as  his  liberty  and  his  life,  (for  what  will  he 
not  give  in  exchange  for  these  1)  any  one  vrill  see  and  feel  the  ne- 
cessity of  a  substantial  compliance  at  least,  with  those  forms  of 
proceeding  by  which  he  is  oflen  deprived  of  the  one  or  the  other, 
or  both. 

[3.]  Sd.  This  objection  is  equally  fatal  Tbe  indictment 
charged  that  tbe  coin  was  passed  and  paid  by  tbe  prisoner  to 
Tbarp,  when  the  proof  was,  that  it  was  passed  and  paid  by  the 
prisoner,  through  Tbarp  as  hit  agent,  to  a  man  by  the  name  of 
Johnson.  Tharp,  the  first  witness  introduced  in  behalf  of  tbe 
prosecution,  testified,  "  that  prisoner  gave  him  the  coin  to  buy 
some  articles  for  bim,  of  Johnson,  telling  him  at  the  time,  to  eay 
to  Johnson  that  it  was  good  money,  and  to  send  him  good  money 
in  exchange,  as  be  wanted  to  travel  on  it.  That  he  passed  it  to 
Johnson  in  payment  for  liquor  and  tobacco,  bought  tor  the  pris- 
oner, receiving  the  change,  which  he  took  back  to  the  piisoner." 

Had  Rouse  been  indicted  for  uttering  and  pultlUki*g  this  coin, 
I  vTOuld  not  say  that  the  bare  delivery  of  it  to  hb  agent,  Tbarp, 
for  the  purpose  of  being  put  into  circulation  would  not  have  been 
sufficient.  Rex  v».  Aracott,  6  Carr.  and  Payne,  408.  But  be  i* 
charged  withpa»#Mig'it  in  payment  to  Tharp,  when  the  evidence  is 
diat  he  passed  it  to  Johnson  through  the  agency  of  Tbarp.  Tbe 
English  Parliament  passed  two  statutes,  one  Against  uttering  and 
publuking,  and  another  against  dupoting  of  or  putting  away 
counterfeit  money ;  our  code  comprises  both  offences  in  the 
same  section.  They  are,  however,  totally  different,  and  tbe  same 
testimony  will  not  convict  in  both. 

Had  Tharp  been  the  agent  of  Johnson  instead  of  Rouse,  then 
tbe  crime  would  have  been  complete,  when  the  coin  was  placed 
in  his  hands,  as  this  would  have  been  a  constructive  delivery  to 
Johnson.  But  the  testimony  shows  directly  the  contrary,  to  wit : 
tbat  Thaip  waa  the  innocent  instrument  of  Rouse  in  this  transBC- 
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tion ;  sod  to  hold  that  the  coin  was  parsed  to  him,  would  be  in  ef- 
fect to  say  Aat  the  prisoner  passed  it  to  himself.  The  poBseesion 
of  his  agent  was  bis  own  possession ;  nor  was  it  parted  with  in  le- 
gal contemplation  until  it  passed  in  payment  to  Johnson.  To  con- 
snramato  the  offence,  there  muet  be  two  parties  concerned — the 
person  tendering  and  the  one  receiving  the  counterfeit  coin.  It 
is  true  that  when  the  coin  was  banded  to  Tharp,  it  was  put  in  a 
course  of  transmission;  but  until  it  reached  Johnson,  for  whom  it 
was  intended,  and  to  whom  it  was  sent,  the  guiit  of  the  prison- 
er was  inchoate.  But  the  moment  Johnson  received,  the  felony 
was  finished.  Had  Johnson,  the  disponee,  owing  to  some  caaual- 
ty,  never  been  reached,  tbe  prisoner  might  have  been  convicted 
of  the  attempt;  but  the  ofTence  of  passing  would  not  have  been 
cotamitted.  The  prosecution  mtist  prove,  not  only  that  the  mon- 
ey put  off  was  counterfeit,  but  that  it  was  put  off  as  stated  in  the 
indictment.  The  averment  with  regard  to  the  mode  of  putting 
off  must  be  proved  as  laid.     Rotcotft  Crim.  Ev.  354. 

But  it  may  be  argued  that  a  person  may  be  convicted  of  pas- 
sing counterfeit  money,  to  unkninett  perMont;  and  that  conse- 
quently it  is  no  good  objection  to  mistake  the  right  person.  I  un- 
derstand the  rule  to  be  this :  while  it  is  true  that  die  indictment 
in  many  cases  will  lie  where  the  persons  are  unknown  by  whom 
and  against  whom  the  crime  was  committed — andit  issosetout  in 
the  indictment — still,  these  are  exceptions  to  the  general  rule,  jus- 
tified by  the  particular  circumstances  which  render  a  strict  obser- 
vance of  tbe  usual  and  proper  practice  incompatible  with  the  ends 
of  justice.  As  for  instance,  if  the  dead  body  of  a  person  mur- 
dered be  found,  and  it  is  impossible  to  discover  who  he  was,  an 
indictment  for  having  killed  some  one  unknown  would  be  valid, 
S  Hale,  181.  Thus,  also,  in  the  indictment  of  the  Regicides  for 
having  procured  the  death  of  Charles  the  First,  the  fact  was 
agreed  to  be  well  laid  as  done  by  some  one  unknown,  whose  &ce 
waa  concealed  by  a  vizor.     G»n.  Dig.  Indietment,  G.  1. 

I  repeat,  however,  that  these  cases  are  founded  in  necessity  and 
the  fhir  presumption  which  exists  that  the  names  cannot  be  ascer- 
tained. But  whenever  the  name  of  the  party  is  known,  it  is  ab- 
solutely necessary  to  insert  it.  And  if  the  indictment  charge  that 
tfa6  counterfeit  money  was  passed  to  persons,  to  tbe  ^Ttfrfl/jwiJttMnoM, 
yet  if  the  person  be  really  known,  the  allegation  will  beimprop- 
er,  and  the  prisoner  must  be  discharged  from  that  indictment  and 
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tried  upon  a  new  one  rectiijing  the  mistake.  1  EatI,  P.  C.  18L 
3  Ih.  .651.  1  Hale,  572.  2  ifotciiiu,  B.  2,  C  25,  $  71.  2 
Zitach,  57S.  3  Campb.  265,  no^.  Ajortiori  will  the  indict- 
ment not  stand  when  a  wrong  person  is  named  in  it  as  the  one  to 
whom  the  money  was  passed  and  the  right  person  is  fiiUy  dio- 
iclosed  by  the  proof.  Upon  another  indictment  for  passing  coun- 
tetfeit  money  to  Johnson,  could  Autrrfoi*  acquit  or  Ailrefo'tM  co*- 
mklha  pleaded  in  bar  (     Clearly  not. 

[4.]  Are  Giand  Jurors — not  those  who  find  the  bill  of  indict- 
■meoi,  but  tboee  whose  inunea  are  in  the  Grand  Jury  box — com- 
petent to  try  criminal  causes  ]  la  the  opinion  deUvered  by  this 
'Court  in  Warren  J.  Boon's  case,  (1  KeUy,  631,)  it  wa^  pretty 
atrongly  intimated  that  there  was  no  Statute  of  the  State  which 
would  authorize  it.  The  correctness  of  this  conclusion  has  baen 
^uealioned,  and  the  38th  section  of  the  Judiciary  Act  of  1799, 
■{Prinet,  42S,)  is  cited  to  show  that  all  persons  aie  enable  to  try 
criminal  causes  who  are  qualified  to  vote  at  elections  for  merobera 
■of  the  Legislature. 

It  is  conceded  that  the  language  4)f  .this  section  is  hroad  enough 
.to  include  Grand  as  well  as  Petit  Jurors.  It  enacts — "  That  the 
Clerksof  the  SuperiorCouita  of  the  respective  counties,  shall  pra- 
rtiure  from  ,the  Tax-Collector  of  such  county,  and  fumisli  to  the 
'Court,  (within  two  months,)  a  list  of  .aQ  persons  liable  and  quali- 
-fied  to  serve  as  Grand  and  Petit  Jurors,  agreeably  to  the  qualifi- 
.cntions  hereinafter  presciibed ;  and  all  free  male  white  citizens, 
above  the  age  of  twenty-one  years  and  under  sixty  years,  are  de- 
clared to  be  qualified  and  liable  to  serve  as  Petit  J.urorv  for  the 
trial  of  all  ci'ej^  causes — for  the  recovery  of  debts  or  damages,  to  any 
amount  whatsoever — but  no  penon  shall  be  capable  to  be  of  a 
jury  for  the  trial  of  treason,  felony,  breaches  of  the  peace,  or  any 
other  cause  of  a  criminal  .nature,  or  of  any  estate  of  freehold,  or 
•of  the  right  to  title  or  any  lands  or  tenements,  in  any  court  <S 
record  within  thie.State.wlio  shall  not  be  qualified  to  vote  at  elec- 
tions for  members  of  the  Legislamre;  and  if  any  person  not  qual- 
ified as  aforesaid,  shall  be  returned  on  any  jury,  he  shall  be  dis- 
charged on  the  challenge  and  proof  thereof  of  either  of  the  par- 
ties to  eu<lh  suit,  or  on  his  own  oath  of  .the  truth  thereof;  provU- 
i«i  that  no -exception  against  any  juror  on  account  of  his  qualifica- 
■Uon  dall  be  allowed  after  he  is  awom."  I  quote  the  entire  sec- 
ition.     Marbnry  and  Craftfard.  303. 
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Are  Grand  Jurors  embraced  in  this  section  1  It  would  eeem 
not  from  several  considerations.  It  purports  to  treat  of  Petit  Ju- 
rors and  to  define  th^r  qualifications.  If  it  includes  Grandl  Ju- 
rors, then  no  one  of  this  body  is  capable  to  try  criminal  causes,  or 
titles  to  Isnds,  who  shall  nob  be  (jualified  also  to  vote  for  mem- 
bers ot  the  Legislature.  Has  it  been  the  practice  to  apply  this 
test  to  members  of  that  body  1  The  ensuing  sections  treat  oT 
Grand  Jurors — their  qualifications — mode  of  summoning.  Ice.  It 
wonld  appear,  therefore,  that  they  were  not  contemplated  in  the' 
previeus  sttcdbn. 

But  this  construction  does  not  depend  upon  inference.  By  re- 
ferring to  sections  39  and  40  in  Marbvry  and  Grawfor^t  Digat', 
j>.  303,  and  which  are  omiRed'in  Prince  on  account  of  tbeir  being' 
supei'seded  by  the  Act  of  1805,  the  true  intent  and  meaning  oT 
the  Legislature  in  section  38  is  placed  beyond  controversy.  Sec- 
tion 39  pronidei  "That  the  Clerks  of  the  several  Courts  are  require 
ed,  in  the  presence  and  under  the  direction  ot  the  Judge  or  Judges' 
(^such  Court,  to  regulate  and  correct  the  several  jury  lists  annu- 
ally, by  particularly  specifying,  in  distinct  columns,  the  persons' 
most  able,  discreet  and  qualified,  as  herein  before  mentioned,  to> 
serve  as  Grand  Jurors,  which  Ibt  so  corrected  shall  be  coitmitted' 
to  the  safe  keeping  of  the  Clerks  of  such  Courts  respectively ;" 
and  the  Clerks  of  such  Courts  shall,  immediately  after  receiving' 
such  lists,  &ir1y  enter  the  same  in  a  book  for  that  purpose,, 
to  be  provided  by  such  Clerk,  (at  his  own  expense,]  distinguishing' 
in  separate  columns  die  persons  selected  to  serre  as  Grand  Ju-- 
rors,  and  those  for  the  tiiol  of  civil  and  criminal  eatuei  as  afore- 
said, (tbat  is.  Petit  Jurors  as  designated  in  the  38tb  section,]  and 
the  names  of  the  persons  so  selected  shall  be  written  on  separate' 
pieces  of  paper  and  put  into  the  different  apartments  of  a  jury 
box,  to  be  provided  by  the  Clerk  at  the  public  expense,  in  the' 
construction  and  manner  hereinafter  prescribed,  to  wit :  There' 
shall  be  anapartment  in  the  said  jury  boxmarked  No.  1,  in  which' 
■hall  be  placed  the  names  of  all  the  persons  selected  to  serve  as 
Grand  Jurors  ;  and  another  apartment  marked  No.  2,  in  whiclv 
■hall  be  placed  the  names  of  all  the  persona  selected  for  the  trial 
of  civil  and  criminal  catuet  as  aforesaid,"  (namely.  Petit  JurorB^ 
referring  again  to  section  38.] 

SectioD  40  :  "  And  be  it  further  enacted — that  the  Judga  and 
Justices  and  Clevk  of  the  Court,  or  penon  luving  custody  vt 
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the  key,  sball,  previous  to  the  adjournment  of  any  Superior  Court, 
or  at  least  two  months  prior  to  the  eittiog  of  the  next  Court,  cause 
to  be  drawn  out  of  the  apartment  of  said  box  marked  'So.  1,  not 
less  than  twenty-three  nor  more  than  thirty'six  names  as  Grand 
Jurors,  and  out  of  the  apartment  marked  No.  2,  not  less  than  for- 
ty-eight, or  mora  than  seventy-two  names  aa  petit  jurors,  for  the 
trial  of  civil  and  erimittai  caiiata  as  aforesaid,"  &c. 

These  sections  refer  constantly  to  Section  38,  and  identify  the 
petit'yiTy  as  the  jury  intended  by  that  section,  for  the  trial  of 
criminal  causes,  and  diat  its  true  interpretation  is,  that  while  all 
Petit  JttrOTM  are  competent  for  the  trial  of  all  civU  causes,  for  recov- 
ery of  debts  or  damages,  to  any  amount  whatever,  no  Petit  Juror 
shall  be  capable  to  try  criminal  causes,  or  those  involving  the  ri- 
tle  to  lands,  unless  qualified  to  vote  for  membeis  of  the  Legislature. 

The  Act  of  1605,  (Prince,  433,^  passed  for  the  better  selection 
and  drawing  Grand  Juries,  &c.,  and  which  is  supposed  by  the 
compiler  to  have  superseded  the  39th  and  40th  Sections  of  the 
Act  of  1799,  still  retains  the  distinction  which  I  have  attempted  to 
point  out.  I  will  cite  a  single  clause  only  :  "  And  the  clerks  of 
said  courts  shall,  immediately  after  receiving  such  lists,  fairiy  en- 
ter the  same  in  a  book  for  that  purpose,  to  be  provided  at  his 
own  expense,  distinguishing  in  separate  columns,  the  peiaons  lia- 
ble to  serve  as  Grand  Jurors,  and  those  for  the  trial  of  civil  and 
criminal  cases,  at  pointed  out  hy  law,"  that  is,  by  the  38tb  Sec 
tionoftheJudicit^Act  of  1799.  Can  it  be  doubted  that  this  par 
agrsph  refers  to  Petit  Jurors  1 

Section  41,  provides  for  the  organization  of  t^  Grand  Jury. 

Section 42,  declares  that  "the  Clerk  ofthe  Court  shall  annex  a 
psnnel  of  the  jury,  containing  the  names  ofthe  persons  drawn  to 
serve  on  the  grand  inquest,  exactly  transcribed  Irom  the  minute 
book  to  the  precept  for  summoning  such  Grand  Jury;  and  shall 
also  annex  anodier  pannel  containing  the  names  of  the  persons 
drawn  as  Petit  Jurors,  for  the  trial  of  civil  and  crimiMd  cases,"  &o. 

Section  43,  contains  the  form  of  the  summons,  which  is  as  fel- 
lows :  "  By  virtue  of  the  precept  to  me  directed,  you  are  hereby 
commanded  to  appear  before  the  Judge  of  the  Superior  Court 
at  the  next  Superior  Court,  to   be  held  at  the    Court-House, 

in  and  for  the    county  of  on   the  day   of 

at  ten  o'clock  in  the  forenoon  of  that  day,  to  be  sworn  on 
the   Grand  Jury  (or  as  a  Juror  for  the  trial  of  civil   and 
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criminal  etautt,  tben  and  there   depending,  tu  the  case   may 
bo.") 

This  Becdon  shows,  as  did  those  preceding  it,  that  the  Pelit 
JuTy  is  usually  designated  by  no  other  name  than  aa  a  "jury  for 
the  trial  of  civil  and  criminal  cases." 

Section  44,  provides  for  the  punishment,  by  fino,  of  defaulting 
Jurors — twenty  dollara  being  the  maxtmnm  for  b  Petit,  and  fbrtj 
for  Grand  Juror— -and  then  says:  "And  when  from  challenge  or 
otherwise,  there  shall  not  be  a  sufficient  number  of  Jurors  to  deter' 
mine  any  civil  or  criminal  cause,,  the  Court  may  oider  the  Sheriff 
or  hia^deputy  to  summon  bystanders  or  others,  qiudiJUd  om  ierat^ 
htfore  required,  for  ihe  trial  ^  mch  eaiue  or  ca*fei,  tuffident  to 
complete  the  panel,"  &c.,  viz  :  obviously  Grand  Jurors  to  make  up 
the  requisite  number  by  law  to  compose  that  body,  and  Petit  Ju- 
rort  to  complete  the  Pelit  Jury  list — the  latter  being  above  the 
age  of  twenty-one  and  under  sixty — to  try  civil  causes  for  the  re- 
covery of  debts  and  damages,  and  quali6ed  to  vote  for  members 
of  the  Legislature,  in  order  to  be  capable  as  talet  Petit  Jurors  to 
try  criminal  causes  and  land  titles. 

This  we  believe  to  be  alair  analysis  of  die  statutes  of  the  State, 
as  to  tbe  peieons  intended  to  try  criminal  causes.  And  in  corrob- 
oration of  the  soundness  of  this  exposition,  we  might  refer  to  the 
oaths  administered  to  Jurois.  We  have  the  form  of  the  oaths 
prescribed  for  Grand  and  Special  Juries,  and  for  Petit  Juries^  in 
civil  and  criminal  cases.  Prince,  430, 661.  But  nowhere  do  you 
find  an  oath  to  be  administered  to  a  Grand  Juror  in  a  criminal 
ease.  If  Grand  Jurors  are  competent,  then,  to  try  criminal  causes, 
it  is  apparent^that  it  must  be  by  authority  derived  from  some  odt- 
er  source  than  our  own  State  legislation.  In  other  words,  it  must 
be  upon  the  principles  of  Magna  Ckarta  and  the  Common  Law, 
as  guaranteed  by  tbe  Constitution. 

By  the  5th  section  and  4th  article  of  that  instnimnit,  it  is  de-- 
clared  diat "  Freedom  of  the  press  oaA  trial  by  jury,  at  heretofore 
Mted  in  tki*  State,  ehaU  remain  inviolate." 

What  was  the  trial  by  jury,  aa  used  in  this  State  JnTTSS,  the 
time  when  the  Constitution  was  adopted  1  For  the  answer  to  thl» 
enquiry  we  must  refer  to  Judge  Blaclutone,  whose  commentarieB 
constituted  the  law  of  this  State,  before  and  since  the  Revolution^ 
and  whose  very  language  the  aathors  of  tbe  Constitution  have 
adopted  in  tbe  clause  which  I  have  quoted.    I  will  transcribe  tb« 

VOL.  IT,  19 
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whole  section,  although  the  law  of  tluB,  &s  well  as  any  other' 
qnestion  as  to  the  qualtfications  of  Juron  in  criminal  causes,  iS' 
comprised  in  a  single  aaaWaae.- 

"  The  trial  by  jury  or  the  country,  per  patriam,  is  also  that  tri- 
al by  tbe  peers  of  erey  Englishmin,  which  as  the  grand  bnbraifc 
t£  his  Ubenies,  is  secured  to  him  by  the  great  charter,  (9  He».  IIL 
.  C,  S9,)  %vllu»  lihar  homa  eapiatttr  vel  tuprUtmttur,  out  exuiet,  OMt 
aiiqto  alio  nodo  datntatur,  ninptr  legale  judtcuunparatmtwmm 
vdper  Itgitm  terra" 

"  The  antii^uity  and  exceDence  of  thb  trial  for  settUng  of  civil 
property,  has  before  been  explained  at  large.  Bee  Book  III.p.  579.. 
And  it  win  hold  much  stronger  in  criminal  case*,  since  in  times 
<^  difficulty  and  danger,  more  is  to  be  apprehended  &om  die  vio- 
lence and  partiality  of  Judges  appointed  by  tbe  crown,  in  suits  be- 
tween the  king  and  the  subject,  than  in  disputes  between  one  in- 
dividual  and  another — to  settle  the  metes  and  boundaries  of  pii- 
Tate  property.  Our  law  has  therefore  wisely  placed  this  atnmgraad 
hrofold  barrier — a  presentment  and  a  trial  by  jury — between  die 
libertiea  of  the  people  and  tbe  prerogative  of  the  crown.  It  wn 
necessary  for  preserving  the  admirable  balance  of  our  ConMito- 
tion— to  vest  the  executive  power  of  the  laws  in  the  Priace>— and 
yet  this  power  mi^t  be  dangerous  and  destrucdve  to  that  very 
Constitutian,  if  exerted-  without  check  or  control  by  justices  of' 
Oyer  ai>d  Terrinner  occasionally  named  by  the  crown,  who  tnif^ 
ihen,  as  in  France  or  Turkey,,  imprison,,  despatch  or  exile  any 
nan  that  was  obnoxious  to  the  government,  by  an  instant  deelar^ 
tioD  that  such  is  their  will  and  pleasure.  But  Me  Jimndert  ofUke 
Bnglith  Jjox  ^ve,  iMtA  eoseellemt  Jbrteaeti  contrived  that  no  mam 
AoM,  be  eaUed  toamtver  to  the  king  for  any  capital' crime,  malei* 
i^pon  the  preparatory  aeeutatioif  of  ttodve  ormorei^hitfiillnoMih- 
ject*,  the  Orand  Jury  ;  and  that  tht  tnUk  tfany  aeetuatioit,  «A«£i- 
er  preferred  in  the  ihape  of  indietnimt,  infbmaCioif  or  appeal, 
tiotUd  aflervardi  he  confimted  by  the  mamnunu  tvffrag*  oftwdee 
^hit  equalt  and  neighiort,  indifferen^y  choten  and  nperior  to  all 
tutpieion.  So  that  the  liberties  o£  England  cannot  but  subsist,  so 
long  as  this  pattadatm  remains  sacred  and  inviolate ;  not  onlyfrom' 
aU  open  attacks  (which  none  will  be  so  hardy  as  to  make)  butal- 
so  from  all  secret  machinations  iriiich  may  sap  or  undeimine  it; 
Vy  introducing  new  and  arbitrary  methods  of  trial  by  Justices  <tf ' 
thePeacfl,ConimisBioneTa  of  theRevennesadCaurta  ofCoDscienae. 
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And  however  e<mvenunt  tH'ese  may  appear  at  first,  (as  doabtless 
all  arbitrary  powers  well  executed  are  the  moat  conTenient,)  yet 
let  it  be  again  remembered,  that  ddlays  and  little  inconveniences 
in  the  forms  of  jtutioe,  are  tbe  price  that  all  free  nationa  must  pay 
for  their  liberty  in  more  substantial  matters ;  that  these  inroads 
upon  this  sacred  bulwark  of 'the  nation,  are  fuadamentatly  oppo- 
aite  to  tbe  spirit  of  our  Constitiition  ;  and  that,  though  begun  in 
triflee,<the  precedent  may  gradually  increase  and  spread  to  the 
otter  disnee  of  juries  in  questions-<)f  the  most  momentous  con- 
cern.   4  Bladt.  Cont.  350." 

It  is  obvious  that  tbe  framers  of  tbe  Consdtntion,  instead  of  in- 
corpoTsting  the  whole  of  this  passage  in  that  instrument,  simply 
'  declare  diat  tbe  trial  by  jury,  as  therein  delineated,  shall  remua 
iinviolate.  The  c(»nmentator,  whose  great  work  will  constitutfl  a 
'text-book, so  long  as  the  law  shall  be  an  object  of  study  and  prac- 
tice, predicted  that  the  liberties  of  tbe  country  could  nobbnt  subaiBt 
'^longas  this  foiladiwn-^liie  trial  by  jury — remains  sacred  and  tn^ 
violate.  The  men  of  '98,  wanned  by  bis  enthusiasm  in  behalf  of 
diis  institution,  emphatically  effinn  that  it  thaU  remain  ittviolate  I 
I  recur,  then,  to  die  enquiry,  What  is  tbe  sum  and  substance  of 
this  trial  by  jury  t  It  is,  "  that  tbe  truth  of  every  accusation  shall 
be  confirmed  by  the  unanimous  suffrage  of  twelve  of  the  prison- 
er'a  equals  and  nei^boia,  (this  last  term  meaning  under  the  Gon- 
^tntion  citizens  of. die. county  where  the  ofience  is  committed,) 
indifferently  chosen  and  superior  to  all  suspicion." 

Anew  trial  was  awarded  by  this  Court  to  Kinchin  P.  Boon,  be- 
cause, as  we  thought,  he  was  deprived  of  his  constitutional  right 
of  selecting  a  jury  who  were  "  nuperior  to  all  nupicion."  1  KxUy, 
618;  and  to  vWarren  J.  Boon,'becau8e  eighteen  of  the  Ifdet  Jit- 
rort  who  were  put  upon  the  panel  were  drawn  from  the  Grand 
Jury  box  by  the  presiding  Judge,  and  the  list  so  drawn  furnish- 
ed to  the  Sheriff  by  the  Court,  with  instruotious  to  summon  them 
to  serve  in  the  case,  thus  taking  from  the  defendant,  in  the  judg- 
-ment  of  this  Court,  his  constitutional  right  of  elecring  a  jury  of 
bis  "tjpiaU" '.ftota  the  whole  body  of  his  fellow  citizens  of  the 
teoungTt  qualified  to  serve  as.  Jurera,  "  indifferently  chosen  "  and 
fot  in  the  panel  by  the  Sheriff."     1  SJtUy,  631. 

The  attempt  now  made  is  exactly  the  reverse  of  tbe  pracdce  re- 
,pndiated  in  this  latter  case.  It  seeks  to  Restrict  the  accused  entirely 
■  tofi^F^tJuryHtt.   This  csnnot  be  done.   It  would  be  unjust  to 
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that  claM.of  the  community  who  consritnte  the  Grand  Jniy.  By  the 
Common  Law  all  penons  ara  entitled  to  be  tried  by  their  ^ecri. 
ThU  privilege  is  guaranteed  by  the  Constitation  to  every  citizen 
of  this  State.  By  our  system,  all  meo  oree^tuij,  notwithstanding- 
'  tjie  diatinctioDB  created  by  statute  between  Qrand  and  Petit  Ju- 
rors. How,  then,  is  this  fundamental  prindple  in  criminal  trials 
to  be  secured  1  By  holding  every  citizen  of  the  county,  qualified 
by  law  to  serve  as  a  Juror,  competent  to  be  presented  on  the  ar- 
ray  by  the  Sheriff,  and  )t  is  then  for  the  accused  to  select  twelve 
for  his  jury,  who,  "Jrom  ritttation,  eonditio*  m  life,  edMcatiom,  moT' 
alt,  tmploymoit  aitd  other  eircumttaneee,"  he  shall  feel  to  be  his 

Believing  then  as  we  du,  that  the  "  inroad"  now  essayed  upon 
this  "lacred  bulwark"  of  the  people— trial  by  jury — \a"J%nda' 
menially  opposite  to  the  ComtittUum"  and  spirit  of  the  Common 
Law,  we  take  pleasure  in  affirming  the  judgment  <^the  Court  be- 
low upon  this  ground. 


Vo.  16. — John  Dob,  ex  dem.  Sabah  F.  Clements,  plaintiff  in  er- 
ror, vt.  Richard  Rob,  c<m.  ejec.  and  Jahes'  B.  HENnnasoN,  ten- 
ant in  possession,  defendant  in  error. 

[1.]  Where  >  pBTtjrcIaiDU  title  to  land  aniler  an  admuiiatrsb»''9  deed,  he  mut 
inall  Cfuei,  *bow  the  onlsTDf  theCourt  ofOrdmuy,  granting  the  administi*- 
tor  licenae  to  aell  the  land. 

[3.]  Id  order  to  diveu  the  title  of  (he  hein  to  the  Undi  of  Iheir  deceued  into- 
MM  anceuor,  bj  ID  ■dnuDutntor's  nle,  itnmatbe  ihown  that  the  reqniiiuoss 
of  the  Matule,  antborizmj  mch  aiet,  bsTe  beeu  coioplied  with. 

[3.]  After  the  anthoritj  of  the  Canrt  of  Ordinary  to  Inake  the  (ale  haa  been 
■bown.therecitsli  id  the  deed  made  by  the  administrator  to  the  purchaier,  of 
Ihe  acli  required  to  b«  done  by  hfm  under  Ibe  alalnte,  nil!  be  conwdered  ai 
prima  facit  evidence  of  the  tmth  of  nicb  acta  having  been  dooa.^antil  the 
cDDtfory  i<  ahown. 

This  was  an  action  of  ■ejectment' tried  before  Judge  Alex- 
ANDES,  in  the  Superior  Court  of  Harris  conniy,  Sept.  Term,  1847. 
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The  &cts  disclosed  bj  the  bill  of  excepiiotis,  were  : 

John  ClemenU  died  in  1634  or  1835,  being  at  tfae  time  of  hie 
death  io  possession  of  three  lots  of  land,  in  ori^nally  Muscogee, 
nDW  Harris  county,  tfae  premises  in  dispute;  and  leaving  at  his 
death,  his  widow  Mary  Ann  Clements,  and  die  lessor  of  the  plain- 
tiff, Sarah  F.  Clements,  then  a  minor,  bis  only  heirs  at  law.  The 
widow,  failing'  to  elect  within  the  time  presciihed  by  statute,  was 
entitled  only  to  dower,  and  the  lessor  of  the  plaintiff  became  the 
only  heir  at  law  of  the  real  estate  of  John  Clements.  Possession 
in  the  defendant,  Heoderson,  was  proved  for  two  or  three  years 
previous  to  the  trial.'  The  defendant  showed,  by  the  minutes  of 
theCourt  of  Ordinary,  the  granting  ofletters  of  administration  on 
the  estate  of  John  Clements,  to  Wm.  Boyd,  and  Maiy  Ann  Cletn- 
ents.in  June,  1835;  andthUafterwardii,  uponthemarriage  of  Ma- 
ry Ann  Clements  with  Robert  B.  'Wells,  said  Wells  was  ap- 
pointed administrator  in  right  of  bis  wife,  in  May,  1836. 

Id  September,  1836,  an  order  was  granted  to  the  administra- 
tors, that  they  have  leave  tosell  all  die  real  estate  of  John  Clements, 

The  d^endaat  then  oSei'ed  in  evidence  a  deed  made  by  Robert 
B.  Wells  and  Wm.  Boyd,  as  administrators,  to  one  Richard  K. 
Beall,  properly  executed  and  conveying  the  premises  in  dispute; 
and  reciting  that,  "  in  obedience  to  an  order  of  the  Honorable  the 
"  Inferior  Court  cS  Harris  county,  sitting  .for-  ordinary  purposes, 
"at  September  adjourned  term,  in  the  year  1S36,  to  Wm.  Boyd 
"and  Robert  B.  Wells,  of  Harris  county,  administratotv  of  alt 
"and  singular,  the  real  estate  of  John  Clements,  deceased,  of 
"  Harris  county  aforesaid,  and  State  aforesaid,  to  sell  and  dispose 
"  o^  at  public  outcry,  a  tract  of  land,"  (describing  the  premises  in 
dispute,)  "  the  said  lot  of  land  was  exposed  to  sale  at  public  out- 
"cry,  at  the  Coart-House  in  Hamilton,  in  said  county,  on  die 
"first  Tuesday  in  October,  1837,  when  Richard  K.  Beall  becom- 
"ing  tfae  highest  bidder,  it  was  knocked  off  to  him  at  the  sum  of 
"  four  thousand  five  hundred  dollars." 

To  the  admitting  of  which  deed  in  evidence,  plaintiff's  counsel 
objected,  because  "  the  deed  and  other  evidence  produced  by  the 
defendant,  was  not  evidence  that  tfae  land  had  been  advertised,  and 
the  other  requisites  of  the  statute  in  such  case  made  and  provided, 
bad  been  complied  with  by  the  administrators  before  making  the 
deed."  Which  objection  the  C  oun  overruled,  and  plaintiff  excepted. 

Plaintiff's  coomel  aUo  objected  that  the  deed  was  not  support- 
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ed  b;  the  order  of  the  Court  of  Ordinary,  granting  leave  to  sell, 
and  for  other  defects  appearing  on  the  &ce  of  the^eeS,"'  which  ob- 
jection was  overruled  and  plaintiff  excepted. 

The  defendant  gave  in  evidence  a  deed  to  the  premiseB  &om 
BeaU  to  himself,  dated  prior  to  the  com  men  cement  of  the  snit. 

Plaintiff's  counsel  requested  the  court  to  charge  the  jury,  "that 
in  order  to  set  up  title  to  land  under  an  administrator's  deed,  it 
was  incumbent  on  the  party  claiming  under  the  deed,  to  ^prove 
that  the  administrator  had  an  order  to  sell  the  land,  and  that  ibe 
land  had  been  advertised  for  sale  by  the  adniinistrator,  aa  requir* 
cd'by  statute,  and  that  it  was  sold  at  public  outcry,  on  the  firat 
Tuesday  in  the  month,  st  the  Court-House  in  the-  county  where 
the  land  lay,  between  the  lawful  houm  of  sale,  to  the  hi^eat 
biddei." 

Which  charge  the  Court  refused  to  give,  but  charged  the  jury : 

"  That  the  order  of  the  Court  of  Ordinary  was  all  that  was  r6* 
■quired  to  be  proven  by  the  defendant  to  BU]^orC  the  adminifltra- 
tor's.deed,  and  that  it  was  not  necessary  for  the  defendant,  or 
^raon  claiming  under  an  administrator's  deed,  to  pass  title  by 
aaid  deed,  to  prove,  that  the  land  waa  adveitiaed  for  sale  bgr  the 
(administrator,  as  required  by  statute,  or  that  it  was  sold  at 
;public  outcry  on  the  first  Tuesday  in  the  month,  at  the  Court- 
Houae  in  Jhe  county  where  the  land  lay,  between  the  lavrfiil 
IhouTS  of  sale,  to  the  iiighest  bidder."  To  which  charge  plaintiff 
•excepted.     Upon  which  error  has  been  assigned ; 

1st.  That  the  Court  erred  in  admitting  the  deed  irom  Boyd 
tand  Wells  aa  administrators,  to  BeaU,  before  there  was  testimo- 
ny to  show,  that  the  land  had  been  advertised,  and  .the  other  jpie- 
requisiles  of  the  statute  complied  .with. 

2d.  In  overruling  the  objection  of  Plaintiff's  counsel  to  the  »d- 
miBsion.ofthe  deed,  that  "it  was  notsuppotted  by  the  oider  of  the 
"Court  of  Ordinary,  granting  leave  to  sell,  and  for  other  defects  ap- 
pearing upon  its  face." 

3d.  In  refusingito  chacgetthe  jury,  "  that  in  order  to  set  up  title 
to  knd.under  an  administrator'a  deed,  it  is  incumbent  on  the  par- 
ty claiming  under  the  deed,  to  prove,  in  Older  to  sell  the  land, 
that  the  land  had 'been  advertised  for  sale  aa  j«quiied  by  the  stat- 
ute, and  that  it  wras  sold  at  public  outcry  on  the  first  Tuesday  of 
the  monli,  at  the  Coutt^ouse,  in  the  county  where  the  land  lay, 
.between  the  lawftfl  hourB^of  sale,  to  the  IqgheM  biddar." 
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4th.  In  charging  the  Jury,  that  "  the  ardiar  of  the  Court  of  Ordi* 
nary,  grantbg  leave  to  sell  land,  was  all  that  waa  required  to  bo 
proven  by  the  defendant,  to  support  the  admiDistrator's  deed,  and 
diat  it  was  not  necesaaryfor  the  defendant,  or  person  claiming  under 
an  adminiatrator'B  deed,  to  pass  dtle  by  the  deed,  to  prove  that 
the  other  prerequisites  of  the  Statute  had  been  complied  with." 

JoOM  L.  STEPHSNa,  for  pluntiff  in  error,  urgsd, 

1st.  A  jarty  setting  up  a  conveyance,  must  fumbh  the  evi- 
dence necessary  to  support  it.  And  if  the  ^validity  of  aideed  de- 
pends on  a  matter  m  pau,  the  party  claiming  under  it,  is  as  much 
bound  to  prove  the  performance  of  the  aot,  as  be  woijld  be  bound 
to  prove  any  matter  of  record,  on  whichithe  validity  of  the  deed 
might  depend,  and  cited  4  Wheat.  77.     2  Pet.  Dig.  32. 

2d.  The  requiaitioiis  of  the  Statute  of  this  State,  regulating 
die  time,  manner,  and  place  of  sales  of  land  by  adminbtrators, 
are  matters  tw  pau,  which  the  parties  are  bound  to  observev  andt 
ft  comphance  with  which  is  necessary  to  the  validity  of  a^  deed' 
made  in  pursuance  to  said  Statute.  Princ^t  Dig.  248..  Sugd. 
M  Pmo.  209, 13.  6  WAeat.  119.  7  Man.  492.  3  R.  399.  IS' 
ij.  310.  7  Wheat.  59.  7  Pie*.  116.  9  i&.  286.  15  iJ.  31, '2- 
1  Mom.  247.    2  Stew.  331.     3  St.  fy  Port.  355.     3  Cow.  301. 

PoBTER  Inqkah ,  for  defendant  in  error,  urged, 

That  the  adminiBtratbrhas  entire  control  over  the  property  of  his 
intestate,  and  may  dispose  of  it  aa  he  Ifainks  proper,  eta*  private- 
ly, without  llae  order  of  the  Ordinary,  and  if  there  he  ao  Jraud  in 
the  sale,  legatees  and  creditors  cannot  follow  it  in  the  hands  of  a 
hoHaJide  purchaser,  but  mast  look  to  the  administrator  and  his 
Bureties  ;  andcited  4  Term.  Rep-G21.  Field  vi.  Skiefelin,  et  al. 
tJ.C.R.33a.  Bimd^MKrdock,etal.vi.ZeigUr,etal.l  KiUy, 
324.  1  Mad.  Ok.2%6,  '6.  26  E.  C.  L.  210.  3  J.  C.  R.  562.  1 
Vez.  106.     2  iS.  459.     2  AA.  33:. 

2d.  The  Statutes  regulating  administrator's  sales,  were  passed 
fi>r  the  henefit  and  proteetitM  oftba  administrator.  The  purchaser 
is  not  bound  to  see,  that  all  the  preliminary  ixquisites  have  been 
eompUed  with.  In  case  of  Sheriff's  sales,  dus  is  not  required  of 
Ae  puichaser,  and  cited  Booklty.  v.  Scriven,  1  iWa  If  McC.  408.. 
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Hopkhu  fw.  DeGrafenreid,  2  Bay,  441.  Turner  t».  McRea,  1 
JVo«  ^  McC.  11. 

Nor  in  case  of  lands  sold  for  taxes.  I  Murpk.Sll.  1  Car,  L, 
Rep.  511.  .^UeM  ».  ifoinum,  3  Bi^d,  326.  Borry  m.  A<««ii,  1 
Ten*.  Rep.  345. 

The  decision  Boagbt  by  the  plaintiff  in  error  would  subvert  the 
titles  to  a  large  portion  of  the  lands  in  the  State,  which,  first  and 
last,  have  passed  under  the  faanuner  of  aberifl^,  adBinistrators, 
executors  and  guardians. 

By  the  CourL — Wakker,  J.  delivering  the  opinion. 

[1.]  On  the  trial  of  this  cause,  it  was  objected,  that  the  order  to 
sell  all  the  real  eilate  of  the  decedent,  was  not  sufficient  authori- 
ty to  the  adminiBtrators  to  sell  the  partieviar  tott  of  landdeacribed 
in  the  deed.  Perhaps  it  would  have  been  more  regular,  and  the 
better  practice  undoubtedly  is,  to  have  the  lands  described  by 
number  and  district,  in  the  order  of  the  Court  of  Ordinary  grant- 
ing leave  to  sell,  so  that  h  m&y  distinctly  appear,  what  lands  nf 
the  intestate  the  administrator  has  leave  of  the  Court  to  sell,  for 
the  payment  of  debts.  The  order  here,  however,  was  to  sell  ali 
the  real  ettate  of  the  ititoatale,  which  necessarily  includes  all  the 
lands  of  which  he  was  seized,  at  the  time  of  his  death,  embtacing 
the  premises  in  controversy ;  therefore,  this  exception  was  proper- 
ly overruled  by  the  court  below. 

The  other  objections  to  the  deed  being  read  in  evidence,  and 
tbe  exceptbna  to  the  charge  of  the  Court  being  substantially  the 
same,  will  be  considered  together. 

In  this  State,  on  the  death  of  the  ancestor  intestate,  his  lands 
descend  to  bis  heirs  at  law,  the  title  to  which,  is  subject  to  be  di- 
vested for  the  payment  of  debts,  in  the  manner  prescribed  by  the 
General  Assembly. 

On  the  death  of  John  Clements,  the  intestate,  the  title  to  bis 
lands  was  cast  upon  his  heirs,  one  of  whom  is  now  the  lessor  of 
the  plaintiC  The  title  of  the  heir  is  sought  to  be  divested  by  an 
administrator's  sale  of  the  premises  in  dispute. 

The  Actof  1816  provides,  that  on  the  application  of  the  admin- 
istrator, it  shall  be  lawful  for  the  Inferior  Courts  in  the  several 
connties  in  this  State,  wben  sitting  for  Ordinary  purposes,  to  or- 
der a  sale  of  a  part  or  the  whole  of  tbe  real  estate  sf  the  intes- 
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tate,  where  it  is  jnade/iUly,  andplainly  appear,  that  the  tame  wQl 
beJorlAehatefitoftheheiri  and  creditorM  of  nuih  estate.  The  Act 
tequirea  that  a  notice  of  such  application  for  sale,  shall  be  first 
mode  in  one  of  the  public  gazettes  of  this  State,  at  least  four 
months  before  any  order  absolute  shall  be  made  thereupon.  And 
fiirtfaer  directs,  that  the  sale  shall  be  at  public  auction,  on  the  first 
Tuesday  of  the  month,  between  the  nsual  hours  of  sale,  at  the 
place  of  public  sales  in  the  county  where  such  real  estate  may 
lay;  first  giving  sixty  days'  notice  thereof^  in  one  of  the  public 
gazettes  of  this  State,  and  at  the  door  of  the  court-house,  in  the 
county  where  such  sales  are  to  be  had.  JPrinee'a  Dig.  248.  By 
virtue  of  this  Statute,  the  administrator  is  clothed  with  a  ttaked 
power  to  sell  the  real  estate  of  his  intestate,  and  whenever  it  is 
Ta&Aeftdly,  ^aA  plainly  to  appear  to  the  Court  of  Ordinary,  that 
such  sale  will  be  for  the  benefit  of  the  heirs  and  creditors  of  such 
estate-  In  the  execution  of  this  power,  conferred  upon  the  ad- 
ministrator, the  legislature  have  thought  proper  to  impose  cer* 
tain  conditions  and  restrictions,  First,  the  administrator  must 
obtain  the  order  of  the  Court  of  Ordinary,  granting  him  license 
to  make  the  sale,  which  order  must  be  preceded  by  a  four  months' 
notice,  in  one  of  the  gazettes  of  this  State,  of  his  intended  applica' 
tion  for  such  order.  Second,  the  sale  must  be  made  at  public 
auction,  on  the  first  Tuesday  in  the  month,  between  the  usual 
hours  of  sale.  Third,  the  land  must  be  sold  at  the  place  of  pub- 
He  sales,  in  the  county  where  the  same  lies.  Fourth,  the  admin- 
istrator is  required  to  give  sixty  days  notice  of  the  time  and 
place  of  such  sale,  in  one  of  the  gazettes  of  this  State,  and  at  the 
door  of  the  court  house  in  the  county  where  such  sale  is  to  be 
had.  The  title  of  the  beira  to  the  lands  of  their  ancestor,  cannot 
be  divested  by  a  sale,  made  by  the  administrator,  until  in  the 
judgment  of  the  Court  of  Ordinary,  there  is  a  manifest  necessity 
for  such  sale,  or  that  such  sale  will  be  "f^y  and  plainty  for  the 
htfteJU  of  the  heirs  and  creditors." 

Whenever,  in  the  judgment  of  the  Court  of  Ordinaiy,  it  Jvlly 
and  plainly  appears,  to  be  for  the  benefit  of  the  heirs  and  credit- 
ors of  the  intestate's  estate,  that  the  real  estate  of  the  decedent 
should  be  sold,  then  and  not  odierwise,  is  the  administrator  em- 
powered to  make  sale  thereof^  and  divest  the  heirs  of  their  title. 

[S.]  It  is  a  general  rule,  that  whenever  a  title  to  property  is  sought 
to  be  divested,  by  the  authority  of  die  law,  all  the  roquisites, 
VOL.  IT.  20 
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which  the  law  prescribes  to  effect  that  object,  must  be  compUecl> 
with.  The  agent  of  the  law,,  when  he  seeks  to  divest  one  <rf  his 
property,  and  pass  the  title  thereto  to  another,  must  show  he- 
has  ample  authority  to  make  such  transfer.  And  he  must  not  on- 
ly show  his  authority  for  eo  doing,  but  he  must  execute  his  author- 
ity, in  the  manner  prescribed  by  the  law  which  confers  the  au- 
thority upon  him.  It  was  urged  on  the  ailment  by  the  counsel 
for  the  plaintiff  in  error,  that  in  the  ca«e  of  a  naked  power,  not 
coupled  with  an  intereat,  the  law  requires  that  every  prerequi^te 
to  the  exercise  of  that  power,  should  precede  it,  This,  as  a  gen- 
eral proposition,  is  undoubtedly  true,  and  although  the  courts  can- 
not dispense  with  the  Jbrm  pracribed,  in  the  execution  of  a  pow- 
er, yet  they  tnay  he  allowed  to  put  a  liberal  construction  on  the 
word*  of  the  power.     Sugden  on  Pov>er»,  214. 

An  administrator  in  this  State,  as  we  have  seen,  derives  his  pow- 
er and  authority  to  convey  the  real  estate  of  hb  intestate,  from 
the  statute.  Does  the  record  before  us  disclose  that  the  requisi- 
tions of  the  statute  were  complied  with  by  the  administrator,  in 
making  sale  of  his  intestate's  real  estate  1 

The  authority  to  make  the  sale  is  shown,  and  we  pi'osume  the 
Court  of  Ordinary  required  all  the  law  requires  to  have  been 
done,  before  granting  the  order  to  sell,  and  we  shall  not  go  behind 
that  judgment. 

[3.]  The  adminbtrator's  deed  recites  that  the  land  was  sold  at 
pubhc  outcry,  at  the  court  house,  in  the  town  of  Hamilton,  Harris 
county,  on  the  first  Tuesday  in  October,  1837.  The  deed  does 
not  recite,  that  the  sale  was  advertlted  as  required  by  the  statute, 
or  that  the  land  was  sold,  between  the  lawful  hours  of  sale,  nor 
was  there  any  evidence  as  to  either  of  these  facte.  The  Court 
below  ruled,  that  the  order  for  the  sale  of  the  land  by  the  Court  of 
Ordinary,  was  all  that  wae  necesaaiy  to  be  proved,  to  support  the 
administrator's  deed.  According  to  the  principles  of  the  law  be- 
fore adverted  to,  we  are  of  the  opinion,  the  title  of  the  heirs  to 
the  estate  of  their  ancestor,  cannot  be  divested  by  an  administra- 
tor's sale,  until  the  requisirions  of  the  statute,  empowering  him  to 
makesuchsale,havflbeencompliedwith.  There  must  be  at  least 
prima  facie  evidence  before  the  Court,  that  auch  requisitionB  have 
been  performed.  Wo  do  not  hold  the  production  of  the  gazette, 
in  which  the  advertisement  was  had,  nor  the  production  of  the  ad- 
vertisement at  the  court  house  door,  indispensably  necessary;  the 
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recital  in  the  deed  of  the  requisitions  imposed  by  the  statute,  would 
be  prima  facie  evidence  erf  the  facts  so  recited.  An  administra- 
tor is  an  officer  of  the  law,  acting  under  the  obligations  of  his 
oath  of  office.  The  law  presumes,  that  every  man  in  his  private 
«nd  o^ial  character,  does  his  duty,  and  obeys  the  mandates  of  the 
law,  until  tbe  contrary  is  proved.  1  Greeni.  Ei\  89.  Bank  V.  S. 
tt.  Dandridge,  12  ^Vh4at.  Rep.  64. 

In  Hartwdl  vt.  Root,  19  John,  Rep.  347,  the  general  rule  is 
stated  to  be,  that  when  a  person  is  required  to  do  a  certain  act,  the 
omission  of  which  would  make  him  guilty  oi  a.  culpable  neglect  of 
dutg,  it  ought  to  be  intended  that  he  has  dvly  performed  it,  unless 
the  contrary  can  be  shown. 

It  being  a  duty  imposed  on  the  administrator  by  law,  to  adver- 
tise the  land  sixty  days  previous  to  the  sale,  and  to  sell  it  between 
the  lawful  hours  of  sale,  on  the  first  Tuesday  in  the  month,  the 
laiv  will  presume  that  he  has-done  so  when  recited  in  the  deed  of 
conveyance,  until  the  contrary  is  shown.  But  it  may  be  asked, 
if  the  law  preaumcs  the  administrator  has  done  bis  duty,  why  not 
presume  he  has  done  so  without  the  particular  acts  being  i-ecited 
in  the  deed  t  The  deed  a  the  muniment  of  title  delivered  to  the 
purchaser  by  the  administrator,  as  the  agent  of  the  law,  and  should 
show  upon  its  face  that  the  requisitions  of  the  law  have  been 
complied  with,  which  would  divest  the  heirs  of  their  title,  and 
transfer  the  same  to  the  purchaser.  The  statute  authorizes  the 
administrator  to  make  the  sale,  on  certain  terms  and  conditions, 
and,  as  the  agent  of  the  law,  he  ought  to  state  on  the  face  of  his 
conveyance  that  the  terms  and  conditions  required  by  the  law 
have  been  perfoimed — to  show  on  the  face  of  hb  conveyance,  that 
he  conveys  as  administrator,  and  that  he  is  acting  under  the  au- 
thority of,  and  in  obedience  to,  the  law,  from  which  he  derives  all 
his  power  to  make  it.  We  think  too,  that  the  presumption  is 
strengthened  by  a  written  recital  of  the  administrator  in  hia  offi- 
cial capacity,  when  makingthe  deed.  It  is  his  official  declaration, 
in  vriting,  that  the  requisitions  -of  the  law  have  been  complied 
with.  In  this  case,  the  administratora  have  recited  a  part  of  the 
acts  enjoined  by  the  law  to  be  done,  in  their  deed ;  but  it  is  silent 
as  to  the  othera.  What  is  the  legal  presumption  1  We  must  pre- 
sume that  they  stated  the  truth  as  far  as  they  pretended  to  state, 
and  that  they  omitted  to  state  the  land  had  been  advertited  and 
sold  between  the  lavftd  hours  of  sale,  because  the  facts  wouldnot 
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auUiome  them  eo  to  itate.  Our  concliuioii,  then,  is,  diat  where 
a  pany  derives  his  title  to  land  under  an  administrator'a  sale,  he 
muBt  ahow  the  order  of  the  Court  of  OrdinaiygTBntiug  the  admin- 
tstrator  a  Ucense  to  sell,  and  when  it  is  shown  he  had  the  authority 
of  the  Court  of  Ordinary  to  make  sale  of  the  land,  it  must  befurth- 
ershown  to  the  Contt,  that  the  administrator,  in  making  such  sale, 
pursued  the  directions  of  the  statute,  before  the  title  of  the  heirs  of 
the  ancestor  will  be  dirested.  That  the  recital  in  the  deed  of 
conrejance  made  by  the  administrator  to  the  purchaser,  of  the 
acts  required  to  be  done  by  the  statute,  in  making  the  sale  by  the 
administrator,  will  be  considered  as  prima  fane  evidence  of  their 
having  been  done,  as  therein  recited,  until  the  conttary  is  shown. 
There  being  no  evidence  before  the  Court  below,  either  in  the  ad- 
ministr^or'e  deed,  or  otherwise,  showing  dte  land  had  been  ad- 
vertieed  and  was  sold  between  the  lawful  hours  of  sale,  the  judg- 
ment of  the  Coun  below  must  be  reversed,  and  a  new  trial 
granted. 


No.  16. — Sbaborn  a.  Smith,  and  others,  plaintiff  in  error,  m. 
Thb  JusTicas  OP  THE  Infbbiox  Cohht  of  Randolph  county. 

This  cause  was  called  in  its  order  upon  the  second  day  of  the 
Term,  and  no  assignments  of  error  having  been  filed,  and  there 
being  no  appearance  fbr  either  plaintiff  or  defendant,  and  no  mo- 
tion made,  by  order  of  the  Court  it  was  stricken  from  the  Dock' 
et,  and  the  writ  of  error  dismissed. 
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No.  17. — Samuel  JoR^80N,  plaintiff  in  error,  vt.  CoARi-xa  F.  Br- 
Mis,  defendant  in  error. 

[I.]  An  entij  oatbe  motioa  docket  ii  no  pact  of  the  record. 

[2.]  TbeJndge*  may  make  ruJes  for  new  iriali,  reCimable  m  vacatioD.  incaaea 
wheraihe  applicalion  bai  firat  been  made  in  Tenn,  and  rtcorded,  and  where 
tbe  rtcord  ihowt  ihat  «ich  Tole  u  ao  made  retainable  in  vacation. 

Motion  for  a  new  trial,  decided  by  Judge  'Warhbn,  Early  Su- 
perior Court,  April  Term,  1B48. 

At  February  Tenn,  1840,  Charles  F.  Bemis  recovered  of  Sam- 
uelJohnson,  in  the  Superior  Court  of  Early  county,  a  judgment 
for  $2538  74,  principal,  wilb  interest  and  costs.  At  the  same 
Term  a  rule  niti  was  granted  for  a  new  trial  at  the  instance  of 
the  defendant,  to  be  heard  at  the  next  Teim,  on  the  ground  "that 
"  the  defendant  is  unable  to  give  security  to  enter  an  appeal,  and 
"  that  he  h»a  a  vahd  and  bona  fide  defence  to  said  action,  as  set 
"  forth  in  his  affidavit,  vis :  that  he  expects  to  plead  and  prove 
"  payment  of  said  pretended  debts,  if  he  can  have  a  new  trial ;  and 
"  that  such  plea  was  not  filed  before  trial  through  mistake  or  over- 
"eight  of  his  counsel,"  which  rule  was  ordered  to  operate  aa  a  fw- 
pertedau. 

Attbo  August  Term,  1840,  the  presiding  Judge  entered  on 
the  motion  docket  opposite  this  rule,  "  Time  taken  to  decide  the 
point,  and  the  decision  to  be  written  out  by  Cbristmae." 

The  minutes  of  the  Court  showed  no  further  action,  but  on  the 
18tb  May,  1841,  at  Chamberi,  the  presiding  Judge  made  the  fol- 
lowing order : 

'  '      (     Assumpsit  and  attachment  in  Early 

Samuel  Johnson.        JSuperior  Court,  Aug.  Term,  1838. 
Rule  nisi  for  a  new  trial.      The  rule  nisi  having  been  refused 
in  the  foregoing  case,  it  is  ordered  that  execution  issue  instaut- 
er&rtheprindpal,  interest  and  coat  due  upon  said  judgment. 

William  Taylor.  J.  S.  C,  S.  W.  C." 
On  the  2d  June,  1841,  the  Clerk  of  said  Court  issued  an  execu- 
tion accordingly. 

At  April  Term,  1847,  Samuel  Johnson  moved  a  rule  against 
Bemis,  the  plaintiff  below,  upon  the  foregoing  facts,  to  set  aside 
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and  annul  the  execution  and  judgment,  on  the  ground  that  the 
judgment  waa  entered  up  and  the  esecntion  issaed  pending  the 
avpertedtat. 

TheConrt  below  refused  the  motion,  and  ordered  the  entry  on 
the  motion  docket,  and  the  order  of  the  Judge  at  Chambers  en- 
tered on  the  minutes  nane  pro  tune,  which  deciaiona  are  now  com- 
plained of  as  erroncoue. 

Sturois,  for  pluntiffin  error, 

Carithers,  for  defendant. 

Bi/  the  Court — Nisbbt,  J.  delivering  the  opinion. 

1.  The  motion  in  the  Court  below  was  to  set  aside  the  judgment 
and  execution  against  the  plaintiff  in  eiTor,  because,  aflef  grant- 
ing a  mle  niai  for  a  npw  trial,  returnable  to  the  next  Term  with 
a  supersedeas,  the  pi'csiding  Judge  bad,  in  vacation,  when  there 
was  no  order  to  that  eilect  taken  and  enteved  on  tl 
sidered  and  dismissed  the  rule,  and  directed  the 
sue.  This  motion  was  refused  by  JudgS  Warren,  and  hence  this 
writ  of  error.  We  think  the  motion  to  set  aside  the  judgment  and 
execution,  ought  to  hare  prevailed.  The  order  at  Chambers  to 
dismiss  the  rule,, and  directing  the  execution  to  proceed,  was  ir- 
regular and  void,  and  the  supersedeas  was  not  for  that  reason 
thereby  dissolved.  The  supersedeas  was  operative  until  the 
rule  for  anew  trial  was  legally  disposed  of.  We  have  already  de- 
cided this  question. 

[2.]  We  have  held,  and  now  hold,  that  applications  for  new  tri- 
als must  be  made  at  the  Term  when  the  judgment  is  rendered  and 
entered  upon  the  minutes  of  the  Court.  And  tliat  rules  for  new 
trials  may  be  made  returnable  in  vacation,  and  then  heard  and 
determined,  when  an  order  to  that  effect  is  taken  at  the  judgment 
Term  and  entered  upon  the  minutes,  and  then  only.  Grady  w. 
Hightower,  el  al.,  1  Kelly,  252.  In  this  case  there  was  no  order 
entered  on  the  minutes  to  hear  and  detennine  the  rule  in  vaca- 
tion— on  the  contrary,  the  rule  was  made  returnable  in  Term, 
It  is  true  that  there  was  an  entry  on  the  bench  docket,  made  at 
the  return  Term  of  the  rule,  to  the  effect  that  the  Judge  would 
take  time  to  consider  of  it,  and  write  out  his  opinion  by  Christ- 
anas. 
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[].]  An  entry  on  the  bench  docket  is  qo  part  of  the  record — 
that  docket  vre  view  in  tfae  light  of  a  memoiandam  for  the  conven- 
ience of  the  Judge  and  nothing  more.  So  determined  by  thia 
Court  in  Bryant,  guardian,  ri.  Owen  and  vrift,  1  KtUy,  355. 

It  appears,  further,  froni  this  rccotd.tbat  at  the  time  when  ap- 
plication waa  made  to  set  aside  this  judgment  and  execution,  an 
order  was  passed  directing  the  order  of  the  Judge  (Taylor)  at 
Chambers,  dismissing  the  rule  nisi,  and  also  the  entry  on  the  mo- 
tion docket  before  referred  to,  to  be  entered  on  the  minutes,  nttnc 
pro  tunc.  Thia  order  could  not  cure  the  irregularity.  Judge 
Taylor  bad  no  authority  in  this  case  to  pass  the  order  in  vacation 
dismisHing  the  rule  and  directing  the  execution  to  issue.  It  waa 
illegal  and  void.  It  could  not  be  made  legal  and  valid  by  an  ex- 
port facto  amendment  of  the  record.  And  as  the  entry  on  the 
motion  docket  was  no  part  of  the  record,  at  any  time,  it  couM  not 
be  made  bo  by  an  order  nunc  pro  tunc.  An  act,  wholly  without 
authority,  cannot  be  sanctified  by  subsequently  doing  what,  being 
done  antecedent  to  it,  would  have  given  authority  for  that  Oct. 

Let  thejudgment  be  reversed. 
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ARGUED   AND  DETERMINED 

IN    THB 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 
AT  MACON, 

FEBRUARY   TERM,   1848. 


No.  18. — James  Neal  and  oAera,  plaintiffs  in  error,  vt.  Kekrs 
and  HoPK,  defendante  in  error. 

[1.]  The  411i  SectioD  of  the  Act  of  1337,  proridiiig  for  tlie  recording  of  deecb 
and  mortgogei,  anddefioing  the  lien  of  the  laiDe,  decbim,  that  "upon  failore 
"  to  record  uj  mortgage,  a>  becembelqre  required,  within  the  time  or  times 
"  hereiiibefoTe  apecified,  for  [Bvording  the  <UDe,that  lbeii,aDd  innichcner  hD 

"jndgmenta  oblaioed  before  Ilieforeclonire  ofthsMidmorlgage,  and  alao  anj  \ 
"  mortgage  eiecoted  after  the  nine  and  duly  iccoided,  abaH  take  lien  on  the 
■'  laid  mortgaged  property,  in  preference  to  the  nid  mongage."     Held,  that 
the  joirior  mortgagee,  vitt  netiee  of  the  prira-  lien,  gaini  no  prsferance  by  bav- 
iog  bi*  itlongsg«  i«corded. 

Notice;  Lies;  Tliia  was  a  rule  ntn  ca.  the  BheriJT,  to  pay  over 
money.  Tried  before  Judge  Floyd,  in  Pike  Supeiior  Court, 
Anguit  Term,  1847. 

For  the  &ct8  of  the  case,  the  reader  ia  referred  to  the  opinion 
delrrored  by  the  Supreme  Coart. 

CaAPPELL  and  Gibbon,  for  the  p1ainti08inerTor,reUed  upon  the 
Allowing  authoridea.  4  KaU't  C<mm.  168.  4  Faig^t  R.  Slfi. 
3  Atk.  R.  646.  10  John*.  R.  460.  15  John*.  R.  566  to  669.  18. 
Joiuu.  R,  544.  19  Jokiu.  R.  S81.  19  Wend.  R.  616.  SO  Wend. 
Ji.18,19.  2  Svg.  on  Vend.  26i.  2  PmceU  on  Mortgage;  ch.  U, 
page  571.  Prwe^t  Dig.  166,  166,  158.  2  Bailej/'i  R.  315.  1 
McCf^fi*  R.  365. 

Stark,  &r  the  de&nduits  in  error. 

VOL.  IV.  21 
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JS^  £%3  Court — LuMPiUN,  J.  delivering  the  opinion. 

On  the  SOth  ilay  of  January,  1838,  Jeptha  V.  George  executed' 
a  mortgage  on  Nelson,  a  negro  fellow,  to  James  Neal,  tn  secure 
die  payment  of  a  promissory  note'  for  $2500,  which  was  record- 
ed on  the  sixth  day  of  July  of  the  same  year.  On  the  eighth 
day  of  April,  1842,  James  Neal  foreclo  led  his  mortgage  and  caus- 
ed an  execution  to  issue  thereon,  which,  on  the  27I^  day  of  Sep- 
tember, 1814,  was  levied  on  Nelson,  and  on  tlie  iirdt  Tuesday  in 
February  thereafter,  said  alaTe  was  sold  for  die  sum  of  S890. 

On  the  6th  day  of  November,  1840,  the  said. George  made  and 
delivered  to'Kerrs  and  Hope,  hb  note  for  81716  94,  and  on  the 
14th  day  of  April,  1841,  executed  his  certain  other  note  to  Kens 
and  Hope,  for  $81C  67,  wbich  lost  note  was  ci'edited  with  the  sum 
of  «264  35.  On  the  7th  day  of  April,  1842,  George  made  and 
delivered  to  Kerra  and  Hope  his  deed  of  mortgage  to  secure  the 
payment  of  the  last  named  note,  on  Nelson  and  other  property 
tbei-ein  mentioned.  This  last  mortgage  was  recorded  on  the  day 
it  *as  executed,  and  foreclosed  the  following  day,  anddie  mortga- 
gee took  out  execution  thei'eon. 

Both  moilgagea  w«re  foreclosed  on  the  same  day.  It  was  in 
pixiof,  however,  that  the  foreclosure  of  Kena  and  Hope  was  prior 
in  point  of  time  in  Chat  day.  It  was  also  in  testimony  that  George 
gave  notice  to  Kerrs  and  Hope  of  the  existence  of  Neat's  mort- 
gage on  tlie  same  property  before  he  executed  the  last  mortgage 
to  them. 

[l.J  The  question  for  us  to  decide  is,  which  of  these  liens  is  en- 
titled  to  the  money  arising  from  the  sale  of  Nelson  ? 
'   It  will  be  ascessaiy  to  asceitain  how  the  law  stood-  prior  to 
1821;  and  what  change  was  made  by  the  act  of  that  year. 

By  the  common  law,  livery  of  seisin  was  neceasaty  to  pass  a 
freehold  estate.  The  object  was  to  give  notoriety  to  the  transac- 
tion and  thus  prevent  imposition.  Afterwards  lands  became 
transferrable  by  bargain  and  xaU,  and  the  statute  of  uses,  trans- 
ferring the  posBession  to  the  use,  tbe  ceremony  of  livery  of  seisia 
was  dispensed  with,  and  subsequent  creditor  and  purchasers 
were  liable  to  be  injured  for  want  of  publicity  in  the  change  of 
the  ownership  of  property.  Toremedythbmischiefand  to  prevent 
clanlostine  conveyances,  it  was  enact^dbf^liiefSy'H^n.  Vlll.tbai 
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such  hargaint  and  tale*  should  not  enure  lo  pass  a  fieeholil  unless 
llie  same  be  made  by  indenture  and  enrolled  within  six  months  in 
one  of  the  courts  of  Weatminster  Hall  oi- with  thecB#io*  rotvlorum 
wf  the  county  where  the  manors  lie.  Tie  reason  of  this  statute 
b  apparent.  It  was  to  (umish  a  Bubslitute  for  livery  of  seisin, 
which  had  in  effect  been  dispensed  with.  The  public  required 
some  cotiTenient  method  of  obtaining  knowledge  in  respect  to  the 
titles  to  property,  and  hence  the  origin  of  this  act  of  enrolment. 
Registration  afforded  this  means  of  information,  and  was  construe- 
tire  notice  to  all  concerned,  and  much  more  certain  and  effectual 
than  the  old  ceremony  of  livery  of  seisin,  which  was  known  only 
to  the  actual  spectators.  And  what  was  the  construction  pnt  up- 
on this  act  of  Parliament,  we  learn  from  the  opinion  of  Lord 
Hardwicke  in  the  case  of  Le  Neee  vs.  he  Nece,  1  Ambler,  442.  He 
there  says,  that  ever  since  its  passage,  if  a  subsequent  bargainee  has 
notice  of  a  prior,  he  is  equaUy  affected  with  that  notice,  as  if  the 
prior  purchase  had  been  a  conveyance  by  feofment  and  livery. 
And  why  should  it  not  be  %  The  whole  design  is  to  give  notice 
to  purchasers  and  creditors,  so  as  to  save  them  from  being  de- 
frauded by  conveyances  of  which  they  are  ignorant.  If  they  are 
notified,  however,  i»  awy  tcay,  of  the  existence  of  these  prior  con- 
veyances, the  end  of  the  law  ia  accomplished,  and  they  caimot 
complain. 

Next  followed  the  statute  of  7ih  Q.  Anne,  the  preamble^to  which 
recites  in  substance,  "Thatbydifferentandsecretwaya  of  convey- 
ing lands,  &C.,  such  as  are  ill-disposed  have  it  in  their  power  to 
commit  frauds,  and  frequently  do  so,  by  means  whereof  several 
persons  have  been  undone  in  their  purchases  and  mortgages  by 
prior  and  secret  conveyances  and  'fraudulent  incumbrances." 
Then  comes  the  enacting  clause  which  declares,  "  That  every  un- 
registered conveyance  shall  be  adjudged  fraudulent  and  void 
against  any  subsequent  purchaser  or  mortgagee  for  valuable  con- 
sideration, unless  the  memorial  thereof  be  recorded  in  the  manner 
therein  prescribed  before  the  registering  of  the  memorial  of  the 
deed,  under  which  such  subsequent  purchaser  or  mortgagee 
shall  claim." 

Under  this  Registry  Act,  it  has  always  been  assumed  as  a  conce- 
ded point,  that  notice  of  the  prior  deed  would  supersede  the  ef- 
fect of  the  prior  registry.  The  case  of  Le  Neve  vt.  Le  Neve,  already 
referred  to,  was  decided  by  Lord  Hardwicke,  in  1747,  and  con- 
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taint' the  fullest  illustration,  aa  well  as  the  most  oonclnsive  vindica- 
tion of  the  doctrine,  and  has  stood  as  a  beacon-ligfat  to  the  conns 
both  of  Great  Britain  and  this  country  ever  since.  What,  asks 
the  Chancellor,  appears  by  the  preamble  to  be  the  intention  of 
the  act?  Plainly  to'secure  subsequent  pDrcbasers  and  moitsa- 
geee  against  prior  secret  conveyances  and  fraudulent  incumbran- 
ces. "Wherea  person," he  says,  "hadnonoticeof  apriorconvey- 
ance,  tfaere  the  registering  his  subsequent  conveyance  shall  pre- 
vail against  the  prior ;  but  if  he  had  notice  of  a  prior  conveyance, 
then,  that  vnia  not  a,  tecret  conveyance,  by  which  he  could  be  preju- 
diced. This  act  gives,  it  is  true,  to  the  subsequent  purchaser  or 
mortgagee,  the  leged  ettate ;  but  it  does  not  say  that  he  is  not  left 
open  to  any  equity  which  a  prior  purchaser  or  incumbrancer  may 
have;  for  he  can  be  in  no  danger  when  he  knows  of  another  in- 
cumbrance, because  he  might  then  have  stopped  his  hand  from 
proceeding.  The  operation,  both  of  this  Act  and  that  of  27th 
Hen.  Vlll,  and  the  construction  ofthem,  are  the  same;  and  it  would 
be  a  most  mischievous  thing,  if  a  person,  taking  advantage  of 
a  legal  form,  appointed  by  an  act  of  Parliament,  might,  under  diat, 
protect  himself  against  a  person  who  had  a  prior  equity,  of  which 
he  bad  notice." 

The  Chancellor  next  reviews  the  three  leading  cases  whicii 
bad  been  decided  on  the  BegiBter  Act,  namely,  Forbet  tt.  Nel»on, 
("iBro.  P.  C.  IS9,J  Bladai  c».  Bladet,  (\  Eq.  Ca.  ahr.  358,;  and 
ChevaU  VI.  NichoUt,  fl  Sir.  5Gi,J  and  concludes  that  the  groond 
upon  which  they  all  went  was  pl^nly  this,  that  the  taking  a  legal 
estate,  after  notice'  of  a  prior  right,  makes  a  person  a  mala  Jlde 
purchaser.  That  it  is  a  species  of  fraud  and  daltu  taaltu  itself 
For  he  knew  the  first  purchaser  had  the  clear  ri^t  of  the  estate, 
and  after  knowing  that,  he  takes  away  the  right  of  another  pei^ 
son  by  getting  tbo  legal  estate.  Fraud  or  vudajtdea,  therefore,  is 
the  ground  on  which  the  Court  is  governed  in  the  caaes  of  notice. 

In  the  case  of  Bladei  vi.  Bladet,  (\  Eq.  Ca.  ojr.  358,;  Lord 
KiDg(whoLord  Hardwickehaspronouncedasgreat  a  stickler  for 
the  common  law  as  ever  sat  In  "Westminster  Hall)  declares,  "  The 
'subsequent  purchaser  having  notice  of  the  first  purchase,  was 
bound  by  it,  though  not  registered,  and  his  getting  his  own  deed 
first  registered  was  a  fiaud.  The  design  of  these  acts  being  on- 
ly  to  give  parties  notice,  who  might  otherwise  without  such  regis- 
try, be  in  danger  of  being  imposed  on  by  a  prior  purchase  or 
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mortgage,  which  they  are  in  no  danger  o£  when  they  have  notice 
in  any  manner,  fliough  not  registered."  And  in  I  Sch.  tfLrf.  159, 
Lord  Redesdale  Bays,  "the  intention  was  to  make  priority  of  reg- 
istry, the  criterion  of  title  to  all  intents  and  puipoees.  But  this 
does  not  exclude  anything  which  effects  the  conscience  of  the  par- 
ty himself  who  claims  under  the  registered  deed.  It  never  was 
the  intention  of  the  Legislature,  to  give  a  piiority  of  right  to 
commit  a  fraud  ;  but  its  meaning  was,  that  parlies  dealing  &irly, 
priority  should  be  given  to  him  who  had  the  registei'ed  instru- 
ment." And  in  2  Ridgway't  P.  C.  428,  it  was  declared  by  the 
House  of  Lords,  that  "  every  case  upon  the  Register  Acts,  both 
in  England  and  Ireland,  which  had  been  brought  before  a  Court 
of  Equity,  had  been  determined  on  this  ground,  that  these  acta 
do  not  affect  the  great  fundamental  principles  of  equity,  but  that 
every  purchaser  claiming  under  a  registry  deed,  ta  left  open  to 
any  equity,  which  a  prior  purchaser  or  incumbrancer  may  have." 
By  4  and  5,W.  ^  M.,  it  is  provided  that  "no  judgment  not 
docketed  and  entered  in  the  hook  directed  to  be  provided  and 
kept  for  that  purpose,  shall  affect  any  lands  and  tenements  as  to 
purchasers  and  mortgagees,  yet  the  doctrine  of  notice  has  been 
held  by  the  Courts,  apphcable  to  this  statute,  by  analogy  to  the 
Registry  Act.  2  Eg.  Ca.  abr.  Thomat  vs.  Pledicdi,  16  r«.419. 
Our  colonial  Act  of  1755,  it  will  be  recollected,  was  passed 
Just  eight  years  after  the  decision  of  Lord  Chancellor  Hardwicket 
in  Le  Naie  v».  he  Neve.  It  cannot  be  doubted  that  the  doctrineft 
of  this  case  were  known  to  the  Provincial  Legislature;  and  that 
&e  same  reasons,  which  induced  the  enactment  of  the  Statute  of 
Enrolment,  the  Registry  Act,  and  the  Act  of  W.  and  M.,  caus- 
ed the  introduction  of  our  Statute.  By  it,  all  mortgages  and  oth- 
er conveyances  were  to  be  registered,  within  the  space  of  sixty 
days  Srom  their  dates ;  on  &iliire  of  which  all  such  as  are  lawful- 
ly and  regularly  recorded,  within  die  time  directed  by  the  Stat- 
ute, ^vere  to  be  deemed,  taken  and  constmed  to  be  prior,  and 
were  to  take  place  and  be  recovera^ble  in  law,  before  any  deed, 
conveyance  or  mortgage  which  had  not  been  duly  registered. 
Prince,  158. 

Could  language  be  more  expUcit,  as  to  the  preference  given  to 
the  legal"  estate  of  the  junior  incumbrancer)  And  yet  it  never 
was  supposed  by  any  Court  in  Georgia,  but  that  this  Act  must 
have  the  same  conAmction,  put  up6n  the  Registry  Acu  of  Eng- 
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land,  in  reference  to  the  piinciple  of  equity  I'esultiag  fixim  notice. 
And  that  if  the  juoior  incumbi-ancer  had  knowledge  of  the  prior 
lieu,  before  be  had  parted  with  his  property  or  money  on  the  cred- 
it  of  the  estate,  and  before  he  bad  united  the  subsequent  equity 
with  bis  legal  title,  he  was  not  considered  as  entitled  to  protection, 
as  against  the  prior  equity.  That  those  who  had  notice,  notwith- 
standing they  come  within  tbe  letter  of  the  statute,  did  not  come 
within  its  equity,  And  as  against  them  the  equitable  ligbts  of 
(he  prior  incumbrancer  have  always  been  preierred,  although  tbe 
fbiinalities  of  tbe  statute  have  not  been  complied  with.  Tbe 
Courts  will  not  suffer  one  to  retain  the  legal  advantage  ho  has 
diu3  obtuncd,  to  the  prejudice  of  ^notber. 

It  is  insisted  by  counsel  for  tbe  defendants  in  error,  that  no  ev- 
idence of  notice  dcAori  the  statute,  can  be  received,  because  ibe 
only  competent  notice  is  tbe  registration  of  the  deed.  And  this  is 
true,  so  far  as  the  legal  title  is  invoked  ;  but  tbe  equitable  title  of 
the  unrecorded  mortgagee  may  be  communicated  in  any  other 
way,  and  this  knowledge,  however  obtained,  is  binding  ou  the  ju- 
nior mortgagee. 

Tbe  Registry  Acta  of  almost  every  State  in  the  Union,  are  sim- 
ilar in  substance  to  our  own ;  and  their  Courts  have  with  great 
unanimity  adopted  the  same  lule  maintained  here  for  nearly  a 
century,  holding  that  an  unregistered  deed  is  good  against  a  sub- 
sequent conveyance  with  notice — notice  being  equivalent  to  reg- 
ialration.  5  Grem/.  369.  4  New  Hamp.  Rep.  262.  2  Verm.  Rep. 
13.  5  Ccw.  Rep.  468.  14  Ma».  Rep.  300.  19  Wend.  Rep.  339. 
1  Paige,  127.  3  Hunt.  527.  1  Breete,  34.  Ifi  Martin'*  Lou.  R. 
368.  \QWatU,il2.  Walker' i  Rep.  \S%.  2  Harris  If  G.  il5. 
1  Dei:  Eq.  Rep.  110.  4  Haiit.  193.  Harper,-29b.  4  J.  J. 
Mar»k,  293,     3  Leigh,  366. 

Many  of  tbe  cases  here  cited,  and  otbei«  which  I  have  examin- 
ed, are  parallel  in  every  particular  with  the  one  at  bar,  and  they 
all  hold  the  same  language,  tp-wit :  ifaat  a  subsequent  incumbran- 
cer malafiie,  {which  means  witb  notice,)  is  not  within  the  pur- 
view  of  the  law,  nor  intended  to  be  protected  j  for  the  law  aever 
intends  to  give  sanction  to  fiaud,  or  to  render  a  fraudulent  act 

Chancellor  Kent,  after  noticing  the  French  Ordinance  of  1747 , 
framed  by  d'Aguesseau,  and  which  laid  it  down  as  a  fixed  rule, 
that  not  even  the  most  actual  and  direct  notice  would  countervul 
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the  want  of  registration,  remarks,  "  A  more  reasonable  doctrine 
prevails  in  the  English  and  Amciicati  law  ;  and  it  is  a  settled  mle, 
thai  if  a  subscijuent  purcha^LT  or  moitgagec,  whose  deed  is  reg-- 
i«ered,  had  notice  at  the  time  of  making  liis  contract,  of  the  pri- 
or onregistered  deed, he  siallnot  availhimseirofihe-priorityofhis 
registry  todefeat  it ;  and  the  prior  unregistered  deml  is  the  same  to 
him,  in  cases  where  the  conduct  of  the  first  mortgagee  is  fair,  as 
made  as  if  il  had  been  registered.  His  purchase  is  justly  considered'^ 
in  bad  faith  ;  and  it  would  iH  comport  with  the  honor  of  the  law; 
and  the  wisdom  of  tbe  administration  of  justice,  that  Courts 
ftbould  blind  their  eyes  to  such  frauduluntdealilig,  and  suffer  it  to  re- 
main (riumphatit.  If  the  second  purchaser  has  in  fact  notice,  the- 
intent  of  the  registry  is  answered,  and  to  pei-mit  him  to  hold 
against  tbe  first  purchaser,  would  be  to  convert  the  statute  into 
an  engine  of  fraud.  A  Court  of  Equity  Tamst  have  its  moral 
sense,  "  wrapped  up  in  triple  brass,"  to  be  able  to  withstand  such, 
an  appeal  to  its  justice." 

Was  the  act  of  1827  designed  to  introduce  some  new  olemenr 
into  this  well-established  principle  of  equity  1  The  second  section 
retjuires  mortgages  to  be  recorded  within  ihree  monl/is  fi-ora  tbeir 
date,  instead  of  sixty  days.  The  fonrth  section  provides  "that  upon 
*'  failure  to  record  any  mortgage  as  theieiu  required,  within  the 
"  time  specified  for  recoiding  the  same,  in  such  case  all  judg- 
"  meats  obtained  before  the' foreclosure  of  said  mortgage,  and  also 
**  any  mortgage  executed  after  the  same  and  duly  recorded,  shall 
"  take  lien  on  the  said  moitgaged  property,  in  preference  to  the 
"  said  mortgage." 

Is  there  anything  in  tbe  words  of  this  statute  which  indicatea 
an  intention  in  the  Legislature  to  change  the  old  law  as  to  moFt- 
gage  1  Wo  do  not  perceive  it.  The  terms  of  it  ai'e  precisely  the 
same,  in  substance,  with  its  predecessor.  And  it  is  to  be  presumed 
that  the  General  Assembly  wera  familiar  with  tbe  construction  of 
the  Courts,  both  in  England  anAin  this  State,  upon  the  language 
■sed  in  the  act.  Had  any  alteration  been  intended,  some  i^uitable 
expression  would  have  been  employed  for  that  purpose.  The 
prefetence  given  to  the  junior  in cumbrancer  would  have  been  ab- 
solute, tcilh  or  witfiout  notice — thus  negativing  the  right  of  the 
Courts  to  interfere  on  the  ground  of  fraud. 

Does  this  construction  make  void  the  lawT  By  no  moans. 
Some  rule  had  to  be  prescribed  by  the  Legislature,  where  thero 
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was  a  conflict  between  a  prior  unrecorded  mortgage  and  a  junior 
mortgage  registered  within  time;  in  that  erent,  it  is  declared  that 
the  former  shall  be  poetponed.  And  the  wisdom  and  propriety  of 
this  enactment  none  will  doubt  The  legielation  of  conveyances 
has  occupied  a  prominent  place  in  the  municipal  regulations  of 
every  government.  The  object  has  invariably  been  to  protect 
those  who  part  with  their  money  or  property  upon  the  feith  of  a 
deed,  supposing  they  were  getting  a  good  title  or  legal  lien,  and 
without  notice  such  as  would  induce  them  to  believe  that  there 
Was  any  previous  incumbranco  that  would  defeat  such  title  or  lien. 
But  I  cannot  for  a  moment  believe  that  the  Legislature  intended 
to  give  priority  to  one  who  has  full  notice  of  the  ezisting  lien,  end 
whose  purpose  ia  to  defeat  it  by  taking  advantage  of  the  inadvert- 
ence of  the  older  mortgagee.  I  admit  that  laws  are  made  to  subserve 
the  vigilant.  May  it  not  be  one  of  the  faults  of  the  times  that  we 
have  become  too  slteplets  ?  .  We  are  not  only  snfiiciBntly  wake- 
ful to  protect  our  own  rights,  but  I  have  sometimes  thought — per- 
haps unjustly — that  we  are  too  ready  to  profit  by  the  lac&et  <d  our 
fellow  creatures,  whether  it  be  the  result  of  carelessness  or  kind- 
ness. At  any  rate,  I  am  unwilling  to  relax  a  rule,  which  may  op- 
erate, to  some  extent  at  least,  as  a  salutary  restraint  upon  the  cu- 
pidity of  the  age. 

It  may  be  asked,  Why  ^ply  notice  to  the  junior  mortgagee, 
and  not  to  the  judgment  cTeditor,Beeing  that  these  two  classes  are 
placed  in  juxtaposition  in  the  statute  1  It  is  this  circumstance 
alone,  I  apprehend,  which  creates  the  difficulty  in  the  case.  For 
had  judgments  been  omitted,  we  do  not  perceive  lliat  the  4th  sec- 
tion of  the  Act  of  1827  would  have  introduced  the  slightest  inno- 
vation upon  the  old  law. 

In  the  first  place,  it  may  be  remarked  that  we  9xa  not  now 
called  on  to  construe  this  act  in  reference  to  judgments.  Conced- 
ing, however,  that  they  cannot  be  afiected  by  notice  actual  or 
constructive,  there  may  be  a  good  reason  for  the  distinction.  A 
judgment  is  the  act  of  the  Court,  where  fraud  cannot  be  alleged 
— and  here  the  Legislature  have  made  the  priority  of  lien  to  de- 
pend upon  the  priority  of  judgment — that  ia,  the  judgment  of 
foteolosure  and  the  ordinary  judgment;  butthe  taking  the  younger 
mortgageistbeact  of  the  party,  and  it  is  not  only  viewed  as  done 
in  bad  &ith,  when  attended  with  notice,  but  the  Courts  have  ever 
branded  it  with  the  epitliet  of  d<ditt  mai%t—t  wicked  trick  ! — 
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and  SO  it  is.  And  it  is  a  maxim  ofthe  taw  HiMjraua  et  iolut  ne- 
mini  patroeinari  debeiU.  It  is  a  gross  and  palpable  violation,  to 
say  the  least  of  it,  of  the  golden  rule,  which  should,  and  will,  I 
trust,  control  all  Courts,  in  all  countries,  of  doing  anto  others  as 
we  would  that  they  should  do  unto  us. 

But  again — ^both  a  judgment  and  mortgage  differ  materiaDy  in 
this  State  and  in  England.  All  the  property  of  thedefendant  here 
is  bound  from  the  date  of  the  judgment,  and  subject  to  be  sold  UD' 
der  exeootion  for  the  payment  of  the  judgment  debt.  On  the 
other  hand,  a  mortgage  here  conveys  no  title  to  the  mortgagee, 
and  is  simply  a  security  for  the  debt.  In  treating,  then,  ofthe  e{~ 
iects  of  judgments  and  mongages,  we  cannot  apply  to  them  al- 
ways the  principles  of  the  Common  Law.  Inasmuch,  then,  as  hd 
estate  passes  in  cases  of  mortgage,  a  judgment  by  ordinary  suit 
is  given  Uie  preference  over  unrecorded  mortgagee,  unless  the 
ktler  be  foreclosed  first.  But  I  forbear  to  pursue  this  argument, 
for  I  am  not  prepared  to  say  that  tbe  lien  of  a  judgment  obtained 
with  notice  is  not  subject  to  the  equity  of  a  mortgage,  though  not 
recorded  as  required  by  -the  statute.  Numerotis  adjudications 
<an  he  adduced  in  support  of  the  position  tbat  an  absolute  con- 
veyance to  apvrcAaser,  though  not  recorded  within  the  time  pr&> 
scribed,  transfers  tlie  title   to  lands,  free  of  subsequent  judg- 

There  is  nothing  novel  in  the  principle  which  we  are  about  to 
establish.  By  the  statute  of  Frauds,  no  contract  for  the  sale  of 
lands  can  be  enforced  unless  some  memorandum  or  ttote  thereof 
be  in  writing,  signed  by  the  party  to  be  charged  therewith,  yet  no 
doctrine  is  better  established  than  that  the  specific  performance 
of  parol  agreements  will  be  decreed  upon  the  grgund  of  part  per- 
formance. And  the  reason  is,  that  the  Courts  will  not  permit  a 
law  which  is  passed  to  prevent  frauds,  to  be  used  as  an  instrument 
of  inflicting  fraud. 

It  only  remains  to  notice  briefly  one  other  point  ofthe  case.  It 
18  whether  the  question  of  notice  is  not  exclusively  of  chan- 
cery cognizance  1  We  think  not.  Courts  of  law  have  concurrent 
jurisdiction  in  cases  of  fraud ;  and  the  ground  of  interference  in 
tfaeae  cases  of  notice  is  the  fraud.  Chancellor  Kent  says,  "  Th« 
better  opinion  is  in  favor  of  the  jurisdiction  of  Courts  of  law."  4. 
£in(,  173.  Courts  of  law  have  always  acted  upon  this  rule.  1 
B»rr.  474.      Peak^t  N.  P.  190,  191.    3  Co.  77.     The  quMtion  is 
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raised  here  upon  a  motion  to  distribiite  money  in  the  cuBtodj  of 
the  Court.  And  tbia  being  an  equitable  proceeding,  the  Court 
will  take  notice  of  &11  the  equities  which  should  bind  the  cod- 
BCtences  of  ihe  appUcants  for  the  fiind,  and  order  it  to  be  paid  out 
accordingly.  ■ 


No.  19. — ^Arhib, plaintiff  iu  error,  t*.  Barkek,  defendant  ia  error, 

Stnbbs,  for  the  defendant  in  enory  joined  issue  with  a^ro(e*fa»- 
d»,  excepting  on  the  ground  that  the  citation  in  this  case  notified 
the  defendant  to  appear  at  a  Supreme  Court,  to  be  holden  at  Ma- 
con oD  the  second  Monday  in  February  next,  pursuant  to  a  writ 
of  error  filed  in  the  Clerk's  office  of  the  Superior  Court  oTthe 
county  of  "Baldwin,"  instead  of  the  county  of  Bibb,  in  which  lat- 
ter county  the  cause  was  tried. 

Per  Curiam — Waknkk,  J.  Let  the  citation  be  amended,  so  as 
to  correspond  with  the  writ  of  error,  which  is  properly  returnable 
before  this  Court. 

Chablbs  Arhis,  plaintiffin  error,  x*.  Oeos^  R.  Barker, defen- 
dant in  error. 

[I.]  Osaniaasof&BDd,  nggestsd  bj  a  creditor  ngder  tba  Act  cf  1823  for  Iho 
relief  of  bonest  debton,  an  appnl  to  anather  jury,  ai  piovided  bj  the  Jadici- 
aiy  Act  of  1799,  will  not  be  allowed. 

[3.]  On  a  qoeitioa  of  fraud,  a  new  trial  will  not  be  gTHHted,  wbera  tbete  bM 
been  eridence  on  both  ndea,  and  no  rule  of  law  violated,  nor  maniTeit  injiul- 
ice  dime ;  altbongb  tbere  maj  appear  to  have  been  •  [nnpoodtFanoe  of  eri- 
dence  apinat  iIm  Terdkt 

Issue  of  frnud  under  Act  of  1833  for  the  relief  of  honeu  debt- 
ors. Tried  before  Judge  Floyd  in  Bibb  Superior  Court,  Novem- 
b*E  Tern,  1847. 

Ths  defendant  in  «iTor  was  arrested  by  virtue  of  a  coykw  ad 
laH^fiteimittm,  at  the  iiiBtanc9  ai  the  plaintiff  is  error,  and  g«*e 
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bond  under  the  Act  for  the  relief  of  honest  debtors  passed  in  1823. 
The  defenduit  filed  a  schedule  of  his  properti^,  and  at  the  sue* 
feeding  term  of  the  Coart  the  plaintiff  tendered  an  issue  suggest- 
ing'fraud,  and  a  jury  were  empanelled  to  try  the  same. 

Upon  the  trial  of  this  issue,  it  was  proved  that  the  defendant  was 
arrested  on  the  Had  September,  1847,  at  nine  o'clock,  P.  M^  but 
owing  to  the  fact  that  the  security  intended  to  be  given  by  the  de- 
fendant was  absent,  the  entry  of  the  arrest  waa  not  mada  onlheca. 
ta.  until  the  4th  of  said  month.  It  was  further  proved  diat  the 
plaintiff  had  indulged  defendant  on  the  judgment,  upon  his  prom- 
ise that  be  would  pay  said  debt  by  instalments.  It  was  further 
proved  by  one  Davidson,  that  he  was  clerk  of  defendant  up  to 
about  the  first  September,  1847 ;  that  when  be  left  defendant's 
store  he  had  about  (800  worth  of  stock,  and  that  defendant  told 
him  he  had  some  notes  and  accounts  in  town  and  country,  but  did 
not  say  what  amount;  he  sud  that  he  had  disposed  of  most  of  his 
stock,  but  witness  did  not  know  to  whom;  and  the  defendant 
ci'edited  out  his  goods  pretty  extensively  in  town  and  country,  and 
did  a  very  considerable  business  during  the  winter  and  spring.  It 
ma  further  proved  by  oneHoIlingeworth,  that  be  puffchaaed  goods 
from  the  defendant  about  dte  2nd  of  September,  J847 ;  that  de- 
fendant acknowledged  to  witness  in  July,  1847,jpi£hehad  notes 
and  accounts  to  the  amount  of  9  3000;  and  (hat  ailer  his  arrest, 
in  reply  to  the  question, "  if  he  was  collecting  much  money  1"  eaid 
that  he  was  collecting  some  occasionally.  Defendant  had  from 
S800  to  tlOOO  worth  of  stock  about  the  first  of  September,  1847. 
It  was  further  proved  by  one  Patterson,  that  he  was  passing  by 
the  store  of  defendant  in  the  first  part  of  September,  1847,  at  ten 
o'clock  at  night,  saw  a  dray  at  the  door  of  said  store,  and,  being 
attracted  by  the  circumstance,  he  stopped  and  saw  several  boxes 
on  the  dr%y  at  the  door  of  said  store,  and  one  was  taken  out  and 
put  upon  the  dray  e&er  witness  got  there.  The  boxes  were  so 
heavy  that  it  required  two  or  three  men  to  put  them  on  the  dray. 
The  dray  drove  ofi)  and  witness,  from  curiosity,  followed  the  dray, 
and  found  that  it  went  to  a  stable  in  the  -alley  back  of  the  Presby- 
terian Church,  and  the  goods  were  there  taken  from  the  dray. 
Defendant  did  not  go  with  the  dray.  Defendant  admitted,  befotv 
going  to  trial,  that  he  had  sent  a  bank  check  to  New-York  about 
the  28th  of  September,  1847,  to  pay  for  a  lot  of  clocks  he  had 
bought  previously,  and  amended  his  schedule  to  that  effect. 
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The  testimony  on  the  part  of  the  plaintiiT  having  closed,  it  n 
proved  on  the  part  of  the  defendant,  by  Mr.  Jewett,  that  v 
was  the  book-keeper  for  Graves,  Wood  Sc  Co.,  and. that  in  that 
capacity,  in  ibe  latter  part  of  August,  he  attended  to  a  settlement 
of  debts  due  s^d  fiim  by  defendant,  by  note  and  open  account, 
amounting  to  dollarsy  and  that  besides  the  goods,  they  re- 

ceived from  defendant  (738  in  notes  and  accounts ;  bnt  the  gooda 
■were  not  then  delivered — could  not  say  when  they  were  received 
from  the  store  of  the  defendant,  but  saw  tbem  in  the  store  of 
GraTes,  Wood  &  Co.,  aftenvards.  The  sale  was  absolute  ;  no  trust 
reseiTed  to  the  defendant.  It  was  further  proved  by  one  Rogore 
that  the  boxes  of  goods  received  by  Graves.Wood&Co.fromNew 
York  never  wernt  to  the  store  of  defendant,  but  were  sent  direct 
the  railroad  dep6t  to  Graves,  Wood  &Co.,  and  the  only  marksfrotD 
erased  on  the  Imxea  were  on  those  sent  to  the  country  atoi-e.  Wit- 
ness could  not  state  the  time  when  the  goods  of  defendant  were 
removed  li-om  his  store.  The  drays  were  sent  in  the  night,  but 
did  qot  know  of  bis  own  knowledge,  why  they  were  not  sent  in 
the  day  time.  It  was  proved  by  T.  P.  Stubbs,  Esq.  that  he  re- 
ceived about  $700  of  notes  and  accounts  from  the  defendant, in  eet- 
tlement  of  demands  he  held  against  him,  and  that  he  placed  some 
of  them  in  the  defendant's  hands  to  collect.  The  schedule  exhib- 
ited accounts  on  divei-s  persons,  amounting  in  all  to  S406  50,  and 
one  writing  desk,  one  show  case,  one  pair  spring  scales,  one  pair 
common  do.,  one  meal  chest.  Also,  claim  on  House  &  Co.,  New- 
York,  sent  in  check  to  pay  forelocks  bought  of  tbem,  and  neidier 
check  or  clocks  having  been  beard  from.  Chnok  sent  about  the 
18th  of  September,  1847. 

The  jury,  upon  the  evidence  submitted,  returned  a  verdict  in 
favor  of  the  defendant. 

The  plaintiff,  by  his  counsel,  first  moved  the  Court  for  the  priv- 
ilege of  an  appeal,  which  being  refused,  be  then  moved  for  a  new 
trial  on  the  following  grounds : 

IsL  The  jury  found  contrary  to  law, 

Snd.  The  jury  found  contrary  to  evidence. 

Whereupon  the  Court  below  determined  that  the  statute  of 
1S23  had  constituted  the  jury  the  triers  in  such  caees,  and  that 
the  question  being  one  of  fi-aud,  the  Court  would  not  disturb  the 
terdict. 

And  the  counsel  for  the  plaintiff  excepted — 
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lat.  That  the  Court  erred  in  holding  that  there  was  no  appeal 
from  the  verdict  of  a  petit  jury  on  such  an  issue. 

2Dd.  That  the  Court  eiTed  in  refuging  a  new  trial  in  said  case. 

PoE  &  NiBBET,  for  the  plaintiff  in  error. 

Stdbbs,  for  the  defendant,  insisted — 

lat.  That  the  new  trial  was  properly  refused.  Peck  vi.  Land, 
'ZKeU^tRfp.  1,15. 

2nd.  The  jury  found  "  no  fraud."  Upon  such  finding  the  de- 
fendant is  entitled  to  his  discharge  forthwith.  Prinee't  Dig.  S86, 
S87and912.  Motehkia,  308,309,310.  QrahammNew  Triah, 
349,390,900,401. 

By  the  CWrt.— Warner,  J.  delivering  tlie  opinion. 

This  was  a  question  of  fraud,  suggested  by  a  ci-editor  against 
his  debtor,  under  the  Act  of  1833  for  the  relief  of  honest  debtors. 
On  the  trial  of  the  iasuein  the  Court  below,  the  jury  found  a  ver- 
dict in  &vor  of  the  debtor.  The  counsel  for  the  ci-editor  submit- 
ted the  question  to  the  Court  as  to  his  right  to  enter  aji  Appeal 
'  jrom  the  vei*dict  of  the  jury,  and  the  Court  below  ruled  lie  was 
not  entitled  to  an  appeal.  Then  the  counsel  for  the  creditor 
moved  the  Court  to  grant  a  new  trial  in  the  cause,  which  motion 
the  Court  also  OTormled :  whei'eupon  the  plaintiff  in  the  Court 
below  excepted,  and  now  asF^igns  the  same  for  error  here. 

[l.j  The  fourth  section  of  the  Act  of  1823  provides,  that  before 
the  debtor  who  may  be  arrested,  shall  be  sworn  to  hia  schedule,  if 
any  creditor  or  creditors  shall  suggest  any  fraud,  or  concealment 
ofanyproperty,  money  or  effects,  it  shall  be  ibe  duty  of  the  Court 
to  direct  an  issue  to  be  made  up,  and  tried  by  a  jui-y  at  the  first 
term.  Prittee's Dig.202.  TheAct  aJso  provides  for  one  contin- 
uance of  the  cause  if  either  party  is  unprepared  for  trial;  and  if 
the  jury  shall  find  fraud  or  concealment,  etc.,  then  such  debtor 
shall  be  impritoned,  until  a  fair  and  full  disclosure  of  all  his  prop- 
erty, money  or  eSects,  he  made  by  him.  To  authorize  an  appeal, 
the  plaintiff  in  error  relies  on  the  twenty-sixth  section  of  the  Ju- 
diciary Act  of  1799,  which  provides,  that  in  case  either  party 
nhall  be  dissatisfied  widi  the  verdict  of  the  jury,  then,  and  in  all 


by  Google 


174  SUPREME  COtTRT  OF  OEOROIA. 

Buch  cases,  either  party  may,  within  four  days  after  the  adjourn* 
ment  of  the  Coutt,  enter  an  appeal  in  the  Clerk's  office  of  such 
Court,  as  matter  of  right,  Prince,  426.  The  Constitution  of  thia 
Btatfl  declares,  ■'  the  person  of  a  debtor,  where  there  is  not  a  straug 
preeumption  of  fraud,  ehall  not  be  detained  in  prison,  after  dell^ 
ering  boRoJide  all  his  estate,  real  and  personal,  for  the  use  of  his 
creditors,  in  such  manner  as  shall  be  regulated  by  law,"  7rf  «r- 
tim,  ilA  article  of  tht  Cvrutitutioti.  Printe,  912.  On  the  5th  of 
December,  1801,  the  Legislature  passed  an  Act  to  cany  into  ef 
feet  the  seventh  section  of  the  fourth  article  of  the  Constitution. 
On  the  13th  of  December,  1809,  the  Legislature  passed  an  amen- 
datory Act  ou  the  same  subject.  Prince,  286, 288.  This  last  Act 
provides,  that  when  the  jury  shall  find  there  has  beoufraud  on  the 
part  of  the  debtor,  he  shall  be  remanded  to  prison  ;  butif  the  jury 
ehall  find  there  has  been  no/ravd,  then  the  debtor  shall  be  "Jbrth^ 
icith  discharged,"  in  the  manner  pointed  out  by  the  Act  to  carry 
into  effect  the  seventh  section  of  the  fourth  article  of  the  Consti- 
tution.  The  Act  of  1801  also  provides,  when  the  debtor  shall 
have  complied  with  the  provisions  of  that  Act,  be  shall  be  "Jbrtk- 
with  diieharged  and  let  at  liberty."  When  we  take  into  consideiv 
tion  the  provision  of  the  Constitution,  and  the  several  Acts  of  the 
Legislature  which  have  been  passed  for  the  purpose  of  carrying 
that  provision  of  the  Constitution  into  effect,  and  conKnie  the  Act  of  > 
}823  in  connexion  with  the  others,  we  are  of  the  opinion  that  when 
thej  ury  return  their  verdict  in  favor  of  the  debtor,  the  preniuiptwf* 
.  o^n)U(2iB  rebutted,  and  he  is  entitled  "JorlAwithlvbedig^targedi" 
and  that  the  creditor  cannot  longer  detain  him  in  custody  by  en- 
tering an  appeal  according  to  the  provisions  of  the  Judiciary  Act 
of  1799.  What  would  be  the  practical  eftel  of  such  a  couiBe  of 
proceeding  1  The  debtor  is  arrested  and  imprisoned  until  the 
first  Court  after  bis  arrest,  and  then  the  creditor  suggests  fraud, 
and  an  issue  is  formed  to  try  it,  and  the  creditor  conrinues  the 
cause  on  the  ground  that  he  is  not  prepared  for  trial,  as  he  may 
do  once  under  the  statute.  At  the  next  Term  of  the  Court  a  tri- 
al is  had,  and  the  jury  find  In  iavor  of  the  debtor;  the  creditor 
entprs  an  appeal  which  postpones  the  case  until  the  next  Term  of 
the  Court,  and  then,  under  the  rules  of  the  Court,  the  creditor 
could  continue  the  cause  twice  on  the  apped,  if  not  prepared  for 
tri^l,  to  say  nothing  about  previdettial  cause.  By  thia  means, 
the  debtor  might  be  imprisoned  for  two  years  at  the  instance  of 
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ihe  creditor,  for  no  other  fault  than  hia  jweerfy.  Such  a  couree  of 
proceeiling  would,  in  our  judgment,  violate  not  only  the  reason 
Utd  spirit  of  the  Constitution,  but  the  clear  import  of  its  terms. 
It  would  be  detaining  the  perton  of  a  debtor  in  priion,  after  the 
presumption  of  fraud  had  been  rebutted  by  the  verdict  of  a  jury  of 
liis  countiy.  Such  a  practice,  if  allowed,  would  subject  the  per- 
son of  a  debtor  to  a  most  rigorouB  oppression,  at  the  instance  of 
fc  viadictive  and  malicious  creditor,  and  it  is  no  answerto  sa/,  the 
debtor  may  give  security  and  k&ep  out  of  the  four  walls  of  the 
prison;  for  then  he  is  in  the  friendly  custody  of  his  security,  who 
tnay  surrender  him  up  atanymoment,  as  was  actually  done  in  this 

[S.]  The  morion  lor  a  new  trial  was,  in  onr  judgment,  properly 
overruled  by  the  Court  below.  Fraud  is  a  question  of  fact,  of 
which  xhe  yatj  were  the  proper  judges,  and  there  was  evidence 
on  both  sides,  which  it  was  the  peculiar  province  of  the  jury  to 
consider  and  determine.  This  case  comes  fully  within  the  rule 
laid  down  by  this  Court  in  Peek  vt.  hand,  (3  Kelly's  Beporta,  16,) 
that  the  verdict  will  not  be  set  aside,  as  contiury  to  evidence/ 
where  there  has  been  evidence  oil  both  sides,  and  no  i-ule  of  laW 
violated,  nor  manifest  injustice  done  ;  although  there  may  appev' 
to  have  been  a  prepondetance  of  evidence  against  ibe  verdict.' 

L«t  A»  judgment  of  the  Court  below  he  affirmed. 


Ko.  20. — A.  Bellamy  k  Co.,  plaintiffe  in  error,  vi.-  AbEZANDEif 
Woodson,  defendant  in  error. 

[1.]  A  «nt  ii  pending  a^iiut  a  Imikriipt,  at  Ihe  thne  of  tat  dfaelmrgs,  apoD  a 
debt  provsable  in  bankrnpley.  HtU,  that  the  banknipt  niut  pla^  iiw  dii- 
daigembar,  if  the  coDdttiao  of  the  aoit  ia  Mch  u  la  permit  kini  id  make  >och 
a  defenoa ;  and  if  be  faili  tu  plead  it,  a  Court  of  Equity  will  not  aonol  the 
jndgment  rendnvd  agaioil  him,  nod  thiu  make  bii  diicfaarge  Bt-ailnbLe. 

{3.]  Eqnitj  will  interlere  to  >et  uide  a  jndgment  rendered  by  a  Court  of  com- 
peteni  jnriedktion,  only  in  cam  where  llie  defendant  has  a  good  defence  of 
whieb  be  WH  eMM;  ignonnt— or  where  to  wwprevenMd  frmrankiiigit 
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by  fraod.  ornccideut.  or  the  act  of  Ibe  other  party,  nuniUed  with  negligencB 
or  bitlt  OD  bii  part 

[3.]  Wbera  a  mil  is  inititnled  at  law  and  the  defendant  mirerB  a  jndgmeot  h; 
default,  and  the  plaint ilf  continues  hia  cause  at  the  wcoiid  Tenn.  anil  third  and 
Iburib  Tenn,  and  at  the  Gflh  Tenn  lahea  hi*  jmlgnient.  the  defanUant  at  do 
tiine  having  filed  any  plea  orantwer — UelU  Ibat  llieae  acta  dn  not  conilitule 
afreod  in  the  procurement  of  the  jotl^ent,  Roaa  lo  aniborize  a  Court  of  Equi- 
ty lo  wt  ends  the  judgment  in  favor  of  ■  defenoe,  which  would  have  heen 
good  if  made. 

t1-]  In  Hich  acaae,  the  defeodaot's  IgooniDce  that  the  mit  naa  pending,  when 
hi*  defence  accrued  to  him,  held  no  gmund  Ibr  Chancery  to  set  aside  ihe  judg- 

In  Equity.  Bill  and  demurrer.  Tried  before  Judge  FLon» 
in  Pike  Superior  Court,  August  Term,  18<7. 

For  the  facta  of  tbe  csee  and  the  en'oi's  BBBigned,  see  the  opin- 
ion delivered  by  the  Supreme  Court 

Alford  k  CuNNiNOHAH,  foT  the  plaintifis  in  error. 

Arnold,  for  the  defendant  in  error. 

J.  Q„  A.  Alford,  for  the  platntiSs  in  error,  contended— 

Ist.  The  bill  shows  that  the  debt  upon  which  the  plaintiff  at 
law  obtained  judgment,  was  contracted  betbre  the  defendants  at 
law  became  bankrupts,  and  was  a  debt  proveabie  under  the  com- 
mission.and  that  th^  discharges  ami  certificates  were  duly  gisnted. 
By  the  Act  of  Congress  in  such  cases,  the  bankrupts  aivAilly  and 
completely  discharged  from  all  such  debts.     SkI.  4,  Act  of  Cong. 

2nd.  A  certificate  discharges  a  bank'rupt  from  a  debt  accruing 
before  the  commisBioti,  though  judgment  thereon  be  not  obtained 
until  after  tbe  certificate  is  allowed.  2  Com.  Dig.  146,  im  note  re- 
Jerring  to  1  Cotoper,  25. 

3rd.  Bankrupt  entitled  to  lelief  on  payment  of  costs  where  he 
had  obtained  his  discharge  during  the  pendency  of  the  suit,  and 
afterwards  Buffered  judgment  by  de&ult  to  be  entered  against  him 
for  not  pleading,  on  which  execution  was  issued.  Lav  Reporter, 
AHgiut  No.,  1847,  cote  ofLtx  vi.  PhiUip».  6  .ffiffi  Mrw  York  Re- 
porU,  246. 

4th.  If,  in  fact,  another  continuance  had  intervened  between 
the  certificate  of  bankruptcy  and  the  ple»  of  defendant  as  a  plea 
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puii  darrien  continuance,  the  Couns  in  England  and  here  have 
permitted  the  defendant  to  plead  it,  nvne  pro  tunc,  on  payment  of 
costs.     Woodvt.  Wood,  9  John.  Rep.  256.      1  ChUt^a  Plead.  637. 

5th.  By  the  demurrer  the  defendant  in  the  bill  admits  the  facts  to 
be  tfue  as  therein  stated.  The  bill  charges  the  continuances  of  the 
cause  at  law  to  have  been  unauthorized,  and  fraudulent,  and  in 
violation  of  the  law  and  rales  of  practice.  It  was  by  those  con' 
tinuEUices  that  judgment  was  delayed  until  after  the  granting  of 
the  certificate.  -  The  judgment  was  therefore  obtained  against, 
and  the  compldnants  were  entitled  to  relief.  1  Mad.  Chan.  300, 
Ftmh.  Eq.  top  page  87,  in  n^Jte. 

6th.  A  Court  of  Equity  will  grant  relief  When  one  party  has 
taken  an  nn  conscientious  advantage  of  another,  though  the  cir- 
cumstances  do  not  amount  to  fraud  in  the  contemplation  of  a  Court 
of  law.  S  Com.  Dig.  613,  referring  to  Lyon  m.  Talmadge,  14 
John.  Rep.  501. 

7th.  Equity  interferes  where  a  Verdict  has  been  obtained  by 
fraud,  or  where  a  party  at  law  has  possessed  himself  improperly 
of  something  whereby  he  has  an  unconscieDiions  advantage.  8 
Com,  Dig.  63. 

8th.  By  the  Judiciary  Act  of  1799,  (Prince't  Dige»t,  4S\,)  no 
•SMue^  can  be  continued  more  than  once  at  the  instance  of  the 
■ua^'  party,  and,  by  the  rules  of  Court,  good  cause  must  be 
■hown  for  that  one  continuance.  In  the  absence  of  defence  there 
can  be  no  good  cause  for  continuing  an  action  on  a  promissory 
note.  The  legal  presumption,  therefore,  is,  that  in  such  a  case 
judgmflDt  has  been  taken,  consequently  Uo  negligence  can  be  im- 
puted ftp  complainants. 

9th.  Complainants  were  deceived  by  the  illegal  act  of  the  plain- 
tiff  at  law,  and  therefore  were,  under  the  deGislon  of  the  Court 
below,  entitled  to  relief. 

10th.  Admitdng  that  the  certificate  does  not  dischai^e  a  debt 
Upon  which  Judgment  has  been  obtained  after  the  certificate  was 
granted,  thongh  such  debt  may  have  been  proveable  under  the 
commission,  complainants  were  still  entitled  to  relief,  because  it 
appears  dwy  were  deceived  by  jfie  act  of  the  adverse  party 
or  plaintiff  at  law,  by  his  not  talong  a  judgment  at  the  proper 
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By  the  Court — Kibbet,  J.  deliveTing  tbe  opinioD. 

The  complainaDts  in  the  bill,  who  are  the  plaintifiB  in  eiror' 
here,  invoke  the  power  of  a  Court  of  ChaDcery,  to  annal  a  jndg'- 
ment  rendered  against  thembyaCouit  of  competent  juri«d>ction^ 
and  perpetually  to  enjoin  an  execntion  iMued  thereon.  They 
made  default  at  the  first  Term  of  the  suit  upon  which  judgment 
was  had — at  the  second,  which  was  the  judgment  Term,  the  plain- 
tiff continued  the  cause — so  also  at  the  third  Term.  At  the  fourth 
Tenn  no  action  was  had  in  the  cause,  and  at  the  fiAh  Term  the 
plaintiff  took-  his  judgment,  there  having  been  no  plea  or  answer 
filed  by  the  defendants  at  any  time.  Fending  the  action,  and  as 
much  as  one  Term  anterior  lo  the  judgment,  the  defendants  were 
discharged  under  the  late  Bankrupt  Law  of  GongresB.  The  billi 
charges  that  the  plaintiff  in  the  original  action  continued  his  cause 
fraudulently,  with  a  view  to  obtain  his  judgment  after  the  dis- 
charge— that  the  defendants  having  sufTered  a  judgment  by  de-- 
fiiult,  having  at  no  time  filed  any  defence,  presumed  that  the  judg- 
ment had  been  taken  at  the  Term  at  which  regularly  it  mi^t 
have  been  taken,  and  therefore  they  did  not  plead  their  discharge. 
There  are  no  facts  stated  in  the  bill  upon  which  the  charge  of 
fraud  is  predicated,  but  the  continuances  and  postponement  before 
detailed..  Claiming,  then,  that  by  the*  wrongful  and  fraudulent 
act  of  the  plaintiff,  they  were  prevented  from  making  what  would 
have  been  an  available  defence,  they  come  into  Chancery  seeking 
reUef  from  thejudgment,  and  the  benefit  of  their  discharge  by  the 
Bankrupt  Court,  under  the  Act  of  1841.  Such  is  the  case  there- 
cord  diselsses.  The  bill  was  demurred  to  and  dismissed  on  the 
demurrer — the  Court  below  holding  that  the  complainants  had  a 
good  defence  at  law,  of  which  they  were  cognisant,  and  of  which 
they  might  have  availed  themselves,  but  did  not ;  and,  therefore, 
there  was  no  equity  in  die  bill.     To  this  Fullng  they  except. 

[1,]  In  the  argument,  it  was  contended  that  it  was  not  necessary 
that  the  complainants  should  have  plead  their  discharge — that  ad- 
mitting that  they  could  have  plead  it  and  did  not,  yet  a  Couit  of 
Chancery  vrill  give  effect  to  it,  against  a  debt  which  was  provea- 
ble  in  bankruptcy,  although  not  in  judgment  until  after  the  dis^ 
eharge.  That  this  defence  is  different  from  all  others,  in  this,  that 
i8  the  hai^rupt  absolutely  from  all  such  debts;  and  dmt 
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Courts  of  Common  Law  and  of  Equity  are  bound  at  all  times  to 
recognize  and  make  it  available.  Although  tbe  pleadings  do  not 
seem  to  us  to  make  this  point,  yet  it  is  entitled  to  our  considera- 
tion. Upon  thfs  point  and  upon  the  ground  upon  which  the 
Court  below  anstained  the  demurrer,  it  is  impossible  for  tluB 
Court  to  entertain  a  doubt. 

[2.]  FiiBt,  then,  we  say,  that  the  discharge  of  these  defendants,  aa 
bankrupts  is  declared  by  the  Bankrupt  Law  of  the  Umted  States 
"  a  full  and  complete  discharge  of  all  debts,  contracts  and  other  en- 
^gemente  of  the  bankrupt  which  are  proveable  under  this  Act," 
in  aBCttnts  of  Justice.  And  the  discharge  and  certificate  ia  made 
conclusive  evidence  in  favor  of  the  bankrupt,  unless  it  is  impeach- 
ed for  some  fhiud  or  wiUiil  concealment  by  him  of  hiMirOperty 
or  ri^ts  of  property,  contrary  to  the  provisions  of  the  act,  on 
prior  reasonable  notice  specifying  in  writing  such  frtaud  or  con-  '• 
cealment.  Thus  is  the  discharge,  unless  impeached,  made  an 
available  defence, — and  that  too  in  oil  Court*, — and  tberefiH^  as 
much  a  defence  to  a  suit  pending  in  the  Inferior  Court  of  Pike 
county,  as  in  any  other  Court.  I  believe  it  has  not  been  any 
where  filaimed  that  the  State  Courts,  in  a  cause  within  tfaeir  jur- 
isdiction, have  not  jurisdiction  of  this  defence. '  But  the  Act  of 
Congress  goes  farther,  and  declares  that  the  certificate  and  dis- 
charge "  shall  and  may  be  pleaded  as  a  full  and  complete  bar  to 
all  suits  brought  in  any  Court  of  Judicature  whatever,"  The 
right  to  plead,  we  therefore  ctmsider,  as  put  beyond  all  coDtro- 
versy.  But  it  is  not  only  the  ri^t  of  the  bankrupt  to  plead,  but 
it  is  his  duty  to  plead  his  certificate  in  bar  of  alt  suits  pending 
agutist  him  at  the  time  it-is  granted,  or  instituted  afterwards; 
provided,  in  the  case  of  a  suit  pending,  the  situation  of  the  suit  is 
such  as  to  enable  him  to  set  up  the  defence. 

In  our  judgment,  ihe  Congress  of  the  United  States  intended 
to  make  the  bankrupt's  discharge  a  complete  defence,  when  not 
set  aside  for  fraud  upon  notice,  in  all  the  Courts  of  the  States 
holding  jurisdiction  of  a '  suit  against  the  bankrupt,  yet  amenable 
to  those  rules  of  pleading  which  obtain  in  such  Courts;  and 
amenable  also  to  those  principles  of  law  regulating  the  jurisdic- 
tion of  the  Courts  of  Common  Law  and  of  Chancery  in  the  sever- 
al Stales  where  the  cases  may  occur.  That  is  to  say,  it  must  be 
properly  pleaded,  and  the  Courts  of  Chancery  have  no  more 
right  to  interfere  to  annul  a  judgment  in  order  to  give  availaHUty 
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to  this  defence,  than  ikey  have  to  set  a^de  a  judgment  in  &Yor  of 
any  other  defence.  In  accordance  with  these  views,  a  case  has 
recently  been  determined  in  the  Chancery  Court  of  the  State  of 
New- York,  In  that  case  Chancellor  Walworth  says,  "Where  a 
suit  is  commenced  against  the  bankrupt  subsequent  to  his  dis- 
charge, it  is  his  duty  to  set  up  hie  discharge  as  adefence,  so  as  to 
give  the  adverse  party  an  opportunity  to  impeach  it  for  fraud,  if 
be  wishes  to  do  so.  He  must  also  set  up  hie  discbarge  in  a  suit  which 
is  pending  against  him  at  the  time  it  is  obtained,  as  a  bar  to  the  fur- 
ther continuance  of  that  suit  to  obtain  salis&ction  of  the  debt  of  him 
peroonallyi  or  out  of  his  future  acquisitions;  provided,  the  situ- 
ation ofthesuitissuchas  to  enable  hiq  to  set  up  such  adefencein 
that  suit,"  Alcoa  vs.  Avery,  1  Barbovr't  Ch.  ReporU,  349.  Gor- 
don'*  Digtat  Law*  U.  S.  page  795.  IJohM.Caiet.l^.  2Caina' 
R.  103.  18  JoAtu.  R.  336.  Does  this  case'come  within  the  pro- 
viso} Was  the  situation  of  this  case  such  at  the  time  of  the  dis- 
charge, as  to  enable  the  defendants  to  set  up  this  defence!  We 
think  it  was.  The  suit  was  pending — the  dischaige  was  granted 
OMUrior  to  the  Term  at  which  the  judgment  was  rendered;  It 
vras  competent  for  the  defendants  to  come  in  at  that  time  and  plead 
the  discharge,  puit  darrien  amiinmance. 

[3.]  Having  thus  disabused  this  case  ftom  pecnUarity  of  doc- 
trine, which  the  counsel  supposed  grew  out  of  the  Bankrupt  Laws, 
I  come  now  to  enquire  whether  the  complaiuants  have  made  such 
a  case  as  entitles  them  to  relief  against  a  judgment  in  a  Court  of 
Equity.  There  is  in  the  bill  a  sweeping  charge  of  fraud  upon 
the  plaintifi*  in  the  Common  Law  action,  and  counsel  seemed  to 
Aink,  that  as  the  demurrer  admits  all  the  statements  in  the 
bill  to  be  tnie,  and  as  fraud  in  procuring  a  judgment  is  good 
ground  for  relief  in  Equity,  therefore  these  complainants  are  enti- 
tled to  relief.  But  note — the  demurrer  admits  ^efacU  stated  in 
the  bill  as  true,  but  does  no(  admit  a  fraud  charged,  except  so  &r 
as  the  facts  establish  or  constitute  a  fraud.  A  merely.jrro  forma 
statement  that  the  judgment  was  obtained  by  fraud  will  not  do. 
The  facts  must  be  stated,  that  the  Court  may  judge  wbethertbey 
amount  to  fraud  or  noL  Fraud  upon  the  defendants,  then,  in  the 
obtainment  of  this  judgment,  is  one  ground  upon  wluch  they  re- 
ly to  sustain  this  bill.  Now,  what  is  the  evidence  of  fraud,  accord- 
iilg  to  the  hill  itself  1  First,  the  failure  to  take  a  judgment  at  the 
second  Term—Second,  two  continuances  by  the  p]aiRtifr--4hiid, 
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no  actioQ  in  tbe  ease  at  sUxt  a  subsequent  Temi — and  fouitb,  the 
actual  taking  of  judgment.  These  things  constitute  the  fraud. 
Id  ehon.  the  postponenwnt  of  a  cause  is  charged  upon  the  plain- 
tiff as  a  fraud  apon  the  defendant.  These  acts  do  not  seem  to  us 
to  be  illegal— ithey  must  hare  been  done  with  the  approval  of  the 
Court  It  is  true  that  at  Common  Law  the  plaintiff  is  entitled  to 
but  one  continuance  as  matter  of  right,  and  that,  upon  a  proper 
showing;  yet,  if  the  defendant  makes  no  objection — if  he  is  in  de- 
fault— the  plaintiff  is  \eh  to  control  his  cause,  subject,  however,  to 
the  paramount  control  of  the  courL  So  also  the  Court  may  con- 
tinue a  cause,  upon  its  own  motion,  where  neither  party  objecta.. 
Such  we  are  to  presume  was  its  action  at  the  Term  at  which 
there  was  no  entry  in  the  cause.  In  all  tbese  things  we  are  to 
presume  that  the  Court  did  its  duty.  Besides,  the  defendants  coul4 
liave  compelled  the  plaintiff  to  take  his  judgment  in  due  course  by 
appearing  and  answering.  They  did  not  do  so,  and  they  have  do 
light  to  complain  of  that  which  is  the  result  of  tbetr  own  negli-^ 
gence.  These  facts,  in  our  judgment,  do  not  constitute  fraud  in 
the  plaintiff  in  the  obtainroent  of  the  judgment 

[4.J  It  is  not  pretended  but  that  the  defendants  knew  of  their 
defence.  The  excuse  for  not  making  it  is,  that  having  suffered 
judgment  to  go  by  default  agunst  them — having  pre^ously  to 
their  discharge  set  up  no  defence  to  the  action — they  were  en^ 
tirely  ignorant  of  its  progress,  and  that  it  was  stiU  pending,  and 
supposed  that  the  judgment  had  been  rendered.  This  may  be, 
doubtless  is,  true,  as  matter  of  fact  but  does  not  so  excuse  them 
as  to  justify  a  Court  of  Equity  to  interfere  and  relieve  them, 
They  had  been  served — they  knew  that  the  suit  had  been  institui 
ted.  The  pendency  of  the  suit  was  notice  to  them :  they  had  bct 
cese  to  the  records  of  the  Court  It  was  their  business  to  know 
whether  the  suit  had  not  been  finally  closed.  They  show  no  dil. 
i^nce,  but  on  the  contrary  gross  negligence.  The  question  as 
to  the  power  of  a  Court  of  Chancery  to  open  or  annul  a  judgment 
at  law,  has  frequently  been  before  this  Court.  In  Stroijt  vt.  S*l- 
liean  i^  Black,  we  saj,  "It  [the  judgment]  fixed  the  liability  of  the 
defendant  to  pay  it,  unless  he  can  show  he  had  a  good  defbnco  of 
which  he  was  entirely  ignorant— or  unless  he  was  y  rerented  front 
avaihng  himself  of  his  defence  by  fraud,  or  accident,  rf  the  act  of 
the  adverse  party,  unmixed  uiith  negligence  or  foMlt  on  hit  part." 
Say,  then,  Ihu  the  defeodants  (for  the  sake  of  the  argument)  were 
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prevented  from  making  their  defence  in  this  case  by  tbe  acts  of 
^e  adrei'se  party,  yet  there  is  no  pratence  for  saying  that  there 
was  no  mJxtuTt  ofnegligcnce  or  fault  on  their  part.    1  KeUg,  136.    2 
KfUy,  279.     2  Kelly,  Z2%  and  aiitharitie*  died  M  then  eon*. 
Let  the  judgment  of  the  Court  below  be  afifirmed, 


No.  21. — JosiAit  MiMB,  platQtiff  in  error,  vs.  Chasles  McDow- 
ell, defendant  in  error, 

[1.]  A  promiMoiy  note  givcD  io  jwymeat  cf  n  pra^exiitiog  debt,  will  operala  u 
pajmeut,  wbea  it  i«  the  expreM  nodentuidiDg  of  ihe  paniei  it  iball  be  re- 
ceived ai  tocb. 

£3.]  Wheretheaecurity  toapromiaaorjiiote  wu  iodemDified  byamortgageex- 
ecated  by  hii  pnncipal,  aiid  after  \\ie  Dole  beiaine  due,  the  •ecority  voimtiii 
Tily  gave  hia  own  nols  u>  the  creditor,  which  iva>  accepted  bj  him  in  fnU 
paytKenI  of  tile  joint  debt,  and  the  Joiot  note  given  ap  to  the  aecaril;.  HeUI, 
that  the  aeeuri^f  might  forecloae  hia  inorlgage  againet  hia  priocipat,  and  col- 
lect from  him  wbet  wai  actually  doe  on  the  note  in  the  haitda  of  the  driginal 
creditor,  and  ih^t  the  principal  debtor  wa*  entitled  to  qiake  any  defence  Iq 
the  note,  which  he  could  have  made  against  auch  original  creditor- 
Issue  upon  the  fni-eclosure  of  mortgage.     Tried  before  Judge 

'Floyd,  i^  Pike  Superior  Court,  August  Term,  1817. 

The  plaintiff  in  error  borrowed  a  sum  of  money  froin  one  Wil- 
liamson, which  after  various  payments  and  renewals,  was  reduc- 
ed to  the  sum  of  S432,  and  for  which,  with  the  tax  of  sixty  cents 
to  be  paid  the  State  by  Williamson,  on  account  of  said  sum  be- 
ing out  at  interest,  making  S432  60,  the  pldatiff  in  error  gave  hia 
note,  with  said  McDowell  as  bis  security,  and  seoured  him  by 
mortgage  upon  several  negroes.  Suit  was  brought  upon  the  note 
against  both  Mims  and  McDowell,  his  security.  McDowell,  af- 
ter this,  and  with  notice  that  the  oiigina!  coiuideration  for  which 
the  note  was  given,  was  usurious,  and  that  Mims  intended  to  con- 
test its  payment  on  that  ground,  took  up  the  note  fmm  William- 
son aud  gave  bis  own  note  theiefor,  which  was  accepted  by  Wil- 
liamson iajitll  payment  thereof  McDowell  then  proceeded  to 
foreclose  his  mortgage,  under  the  statute,  to  which  Mima,  dw 
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mortgagor,  set  up  the  defence  of  uauiy,  and  also  denied  the  right 
of  McDowell,  the  mortgagee,  to  recover  against  him  on  the' 
ground  that  be  had  not  been  damnified — that  the  giving  of  his  in- 
dividual note  to  Williamson,  which  bad  not  been  paid,  for  the 
joint  note,  was  no  payment  in  law  of  the  said  joint  note,  and  con- 
sequently he  had  no  right  under  the  law  to  foreclose  his  mortage.- 

After  the  teatimony  on  both  sides  was  closed,  the  coon  el  for 
Mims  requested  the  Court  to  charge  the  Jury,  that  if  they  believ-' 
ed  that  McDowell,  afternotice  of  the  usury, and  of  Mime' intention 
to  plead  it,  volunlarilg  paid  the  note  sued  on,  he  could  not  recov- 
er, which  the  Court  declined,  but  instrneted  the  Jury  that  under 
such  circumstances,  McDowell  took  the  note  subject  to  all  the 
had  defences  which  Mima  might  have  against  it,  if  it  had  contin-' 
Bed  in  the  hands  of  Williamson. 

The  counsel  for  Mims  further  requested  the  Court  to  charge, 
that  if  the  Jury  believed  that  McDowell  had  given  his  individual 
note  to  WitUamson  for  said  joint  note  volmitlarily,  and  after  notice 
of  the  usury,  and  had  not  yet  paid  his  said  individual  note,  he 
eould  not  recover,  which  the  Court  likewise  refiiaed,  but  Aavged 
that  if  the  Jury  believed  from  the  evidence,  that  WiUiurtsoD  had 
accepted  the  individual  note  of  McDowell,  in  Jiiil  payntait  and 
ditehaTgeoi  said  joint  note,  it  was  as  effectual  as  thou^  McDow- 
ell had  paid  the  unount  in  gold  or  silver  coin,  for  that  WiUiam- 
son  was  fully  satisfied,  and  could  not  proceed  again  for  this  de-' 
mand  against  Mims,  but  must  rest  alone  upon  the  individual  note 
of  McDowell. 

Upon  these  instructions  exceptions  were  taken,  and  two  grounds' 
of  error  assigned,  for  which  see  the  judgment  of  the  Supreme 
Court. 

Arnold  and  Starke,  for  plaintiff  in  error. 

O.  C.  Gibson,  IIaktpord  Oreen  and  Daniel  Allen,  for  de- 
fendant in  erroV. 

By  tht  CiwiY^-Warnek,  J.  delivering  the  opinion. 

The  plaintiff  has  assigned  two  grounds  for  error,  to  the  deds- 
ioB  of  the  Conn  below  in  this  case.  Pint,  Because  the  Court 
Tsfiued  to  charge  as  requested,  to-wit :  That  if  McDowell,  after 
BOttce  of  the  usury  and  of  plaintiff's  i(KenCioi>  to  plead  it,  and' 
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■fter  he  bad  pleaded  it,  rolantarilj/  paid  tfae  note  sued  on,  he 
could  not  recover  in  this  Buk  on  his  tnongage.  Second,  That  if 
McDowell,  after  notice  of  the  asury,  tolutUarily  gave  to  William- 
Bon  his  individual  note,  he  could  not  recover  in  this  euit  on  the* 
nortgagn ;  and  because  the  plaintiff  vtaa  not  damnified  and  could 
not  recover.  Aa  both  the  asaignments  of  error  involve  snbsIaD' 
ttally  the  same  quostions,  they  will  both  be  considered  together. 
It  appears  from  the  record,  that  McDowell  became  tbe  security 
for  Mims  on  a  promiBsory  note  to  Williamaon,  and  took  a  mort- 
gage from  Uiins,  to  indemnify  him  aa  such  security.  Afler  the 
note  became  due,  and  suit  instituted  thereon  against  Mima  and 
McDowell,  and  after  McDowell  waa  notified,  that  the  original 
conaideration  for  which  the  note  was  given,  was  Kfurt'oM,  and  that 
Mims  intended  to  contest  the  payment  of  the  nMe  on  that  ground, 
McDowell  took  up  the  note  from  WilKaDMon,  to  which  be  was 
security  for  Mima,  and  gave  his  own  note  to  Williamson  there- 
for, which  was  accepted  by  Williamson  in  /tiU  payment  of  the 
joint  note  made  by  Mims  and  McDowell.  McDowell  then  pro- 
ceeded to  fbredoee  his  mortgage  uncter  the  Statnte,  to  which 
Mima,  the  mortgagor,  >et  up  tfae  defeiiea  of  usury,  and  also  de-- 
taied  the  right  of  McDowell,  the  nJbrtgA^e,  to  recover  againat 
him,  on  the  ground  he  had  not  been  damnified:  that  the  giving 
his  individual  note  to  Williamson,  for  the  joint  note,  which  haj 
not  been  paid,  waa  no  payment  in  law  of  Mims*  note,  to  which 
McDowell  was  the  security  to  Williamson,  and  consequently,  had 
no  right  under  the  law  to  foreclose  his  mortgage.  That  McDow 
ell,  as  Mitns'  security,  could  go  forward,  and  pay  the  itill  amount 
of  the  note  to  Wiltiamson,  and  then  collect  it  out  of  Mima,  and 
deprive  him  of  hia  defence  oftuw^f  cannot  receive  the'  sanction  oT 
this  Court!  nor  did  it  receive  the  sanction  of  the  Conn  be' 
low ;  for  the  Court  expressly  instructed  the  Jury,  that  when 
McDowell  took  up  the  joint  note  from  WiHiamson,  under  the  cir- 
cumstances disclosed  by  the  evidence,  he  took  it  subject  to  oU 
ikx  iefencsM  which  Mima  had  against  it;  and  specially  instructed 
the  Jury  to  enquire  aa  to  the  %*ury,  in  the  original  transaction,  on 
which  the  note  was  fttunded. 

The  Court  also  instructed  the  Jury,  that  if  they  beUered  that 
McDowell  had  given  his  indiviAial  note  to  WilUamaoQ  for  hi* 
(McDowell's)  and  Mima'  joint  sete,  and  that  WiUiamaeu  had  ac 
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cepted.tbe  s&me,  la  Jkll  paymatt  and  diteharge  there^,  it  was  a 
good  and  effectual  payment  in  law. 

[1.]  Whether  the  giving  a  ptomiasory  note  for  a  pre-existing 
debt,  without  any  expi'oss  understanding  that  it  shall  be  received  S8 
payment  of  such  debt,  will  operate  as  a  payment  thereof,  we  ex- 
press no  opinion  ;  but  when,  a^  in  this  caae,  it  was  the  txprut  lat^ 
derttanding  of  the  parties,  that  the  individual  note  of  McDoweU 
should  be  received  ia  JiiU  payment  of  the  joint  note,  and  wbicb 
was  then  delivered  up  to  McDowell,  it  was  &  good  and  valid  pay- 
tnent  in  law.  N.  Y.  StaU  Bank  v».  Fletcher,  5  Wend.  Rep.  85.- 
Toiey  m.  Barber,  5  John.  Rep.  68. 

\Z.\  Because  McDowell,  the  security  for  Mims,  voluntariltf  dia-' 
charged  a  legal  liability,  rather  than  have  the  money  coerced  out 
of  him  by  the  process  of  law,  that  circumstance,  in  oui  judgment, 
does  not,  in  the  least,  impair  his  right  to  collect  from  the  defend- 
&nt,  Mims,  all  that  was  legally  due  on  the  note,  in  the  hands  of 
Williamson ;  and  it  appears  from  the  record,  be  has  had  the  full 
benefit  of  all  the  defences  Against  the  note,  in  the  bands  of  Mc- 
Dowell, wbicb  he  could  have  had  against  it  in  the  hands  of  Wil- 
liamson. In  our  judgment,  the  question  of  usury  was  fairly  sub- 
mitted to  the  Jury  by  lie  Court  below,  and  there  is  no  error  in 
the  record.     Let  the  Judgment  of  the  Court  below  be  affirmed. 


No.  22. — James  Chahbkss,  plaintiff  in  error,  tw.  Charles  Mc- 
DoWEi/L,  defendant  in  error. 

[I.]  If  ■  plaintiff  in  execuUon  takes  coUaicnJ  MMnrity  for  hi*  judgment,  that 
bet  dbel  not  releaie  tin  jodgmsnt,  nor  predade  him  Irom  levying  hia  ex»- 

(3.]  If  a  plaintifl  in  ezecation  agirw  with  the  defendant  tuner  to  enforce  his 
j)dgBaent,it  operateeaisdiKhargeof  the  Jadgment;  but  if  ba  covenaot*,  or 
■gi««*  with  the  defendant  not  U>  enforce  hii  judgment  mM»  a  Hmittd  time,' 
(ocbcoreiMnl  or  agreement  doea  not  operate  ai  a  relaaaa  of  hi*  right  to  levy  . 
witbin  thM  tisM.  H«m>y  levy  hi«execatiun,  andtbadgfoadantiiWltehNr 
totioa  for  ■  broach  of  the  sf 
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Trespass  for  levy  otfi./a.  oa  pluntiff'e  property,  and  justifica- 
tion under  ^eji.fa.  pleaded  by  defendant.  Tried  before  Judge 
Flovd,  in  Pike  Superior  Court,  August  Tenn.  1847. 

It  appears  diat  pluntiff,  a  number  of  years  ago,  purchased  of 
defendant,  as  executor  of  P.  Scott,  deceased,  a  tract  of  land,  and 
gavehisnote  with  security  therefor.  Afterwards,  in  March,  1843, 
defendant  having  sued  the  note  to  judgment,  had  the  tract  of  land 
levied  upon  and  sold  at  aheriirs  sale,  under  the  judgment,  and  be- 
came the  purchaser;  and  shortly  thereafter  had  another  levy  made 
by  virtue  oixh.eJi.fa.  the  same  being  still  unsatisfied.  On  the  3d 
day  of  June  thereafter,  in  pursuance  of  an  agreement,  the  plain- 
tiff gave  the  defendant  three  new  notes,  with  J.  W.  Coppedge, 
Madison  R.  Chambeis,  and  Thomas  Coppedge,  as  fais  securities, 
due  in  one,  two,  and  three  jehn,  the  last  falling  due  on  the  25lb 
day  of  December,  1845,  for  exactly  the  balance  due  on  said^.^. 
including  the  defendant's  bid  for  the  land.  The  plaintiff  insisted 
that  the  notes  were  given  in  full  eatis&ction  of  said  _fi.  fa.  aod 
bid,  and  for  the  purchase  of  said  land,  while  the  defendant  con- 
tended that  said  notes  were  given  as  collateral  security  to  the^^,^ 
and  for  indulgence  thereon.  The  testimony  offered  on  both  sides 
to  prove  the  agreement  upon  which  the  said  notes  were  given, 
conflicted.  It  appeared  that  the  plaintiff  vras  to  remain  in  pos- 
session of  the  land;  that  he  paid  the  first  note,  and  part  of  the 
second,  and  before  the  last  note  fell  due,  to-wit,  on  the  S5th  No- 
vember, 1845,  the  defendant  caused  said ^.^b.  agiun  to  be  levied 
on  the  pl^ntifi^s  property,  which  was  sold  in  January,  1846. 

Under  this  testimony,  the  plaintiff  upon  the  trial  insisted, 

1st,  That  the  ^.yi.  wa8|>aid  off  by  die  gjvingof  (he  notes  long 
before  the  levy,  and  that  therefore  the  levy  and  sale  was  a  trespass. 

2d.  That  admitting  that  the  notes  were  only  given  as  collateral 
eecurity  to  the^.  fa.  the  defendant  was  bound  to  suspend  all  ac- 
tion thereon  until  the  25th  December,  1845,  when  the  last  note 
fell  due  and  remained  unpaid,  and  having  proceeded  to  levy  be- 
fore that  time,  he  was  a  treepasser. 

The  Court  belOw  i^arged  the  jury, 

Ist.  That  if,  by  the  agreement  between  Chambere  and  Mc- 
Dowell, the  notes  were  leceived  by  McDowell  in  extinguishment 
of  the  execution,  then  the  levy,  by  hisorder,  was  a  trespass. 

2d.  That  if  the  execution  was  not  agreed  to  be  extinguished, 
and  the  agreement  was,  that  prompt  payment  of  each  instalmeDt 
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should  be  a  condition  of  farther  indulgence,  and  the  payments 
had  not  been  promptly  made,  then  the  levy  was  not  a  trespass. 

3d.  If  McDowell  did  agree,  in  consequence  of  new  securidea 
being  given,  to  indulge  the  defendant  is  execution,  until  the  last 
note  fell  due,  without  regard  to  the  punctual  paymsnt  of  each  in- 
stalment as  it  was  payable,  then  the  levy  being  made  before  the 
maturity  of  the  last  note,  was  a  trespass. 

The  charge  of  the  Court  on  the  Sdand  3d  points,  was  excepted  ta 

Arnold,  for  the  plaintiff  in  error.  '^ 

Gibson  and  Allen,  for  the  defendant  in  error. 
Sy  the  Covrt. — Nisbet,  J.  delivering  the  opinion. 

The  record  exhibits  sotne  conflict  of  evidence,  as  to  what  was 
the  agreement  between  McDowell  and  the  plaintiff  in  error. 
Chambers,  touching  the  notes  given  by  the  latter  lo  the  former, 
some  of  the  witnesses  testifying  that  they  were  given  in  fextinguish- 
ment  of  the  execution,  and  others  that  they  were  given  as  collate- 
ral security,  and  were  in  no  way  to  affect  the  judgment,  bnt  that 
the  defendant  was  to  have  indulgence  so  long  as  the  inatahnenU 
were  promptly  met.  The  court,  very  properly,  left  the  facts  to 
the  jury,  and  they  rendered  a  verdict  for  the  defendant. 

The  positions  assumed  by  the  Judge,  in  his  instructions  to  the 
jury,  are, 

1.  If  by  the  agreement  between  Chambers  and  McDowell,  the 
notes  were  received  by  McDowell  in  extinguishment  of  the  execu- 
tion, then  the  levy  of  the  execution,  by  his  order,  was  a  trespass. 

2.  If  the  execution  was  not  agreed  to  be  extinguished,  and  the 
agreement  was  that  prompt  payment  of  each  instalment  should 
be  a  condition  of  farther  indulgence,  and  the  payments  had  not 
been  promptly  made,  then  the  levy  was  not  a  trespass. 

3.  If  McDowell  did  ^ree,  in  consideration  of  new  securities 
being  given,  to  indulge  the  defendant  in  execution  until  the  last 
note  fell  due,  without  regard  to  the  punctual  payment  of  each 
iiwtahnent  as  it  was  payable,  then  the  levy  being  made  before  the 
maturity  of  the  last  note,  was  a  trespass. 

The  first  proposition  is  not  controverted  by  the  plaintiff  in  er- 
ror; it  is  incontrovertible.  If  the  notes  were  taJcen  in  payment 
of  the  executton  by  agreement,  it  is  as  effectually  extinguished  at 
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if  pud  in  gold  or  silver.  The  judgment  is  satisfied,  and  the  exe- 
cution, having  discharged  its  office,  is  defunct.  It  is  as  impotent 
as  a  blank  sheet  of  paper.  If  the  plaintiff  has,  by  agreement,  got 
his  SBtis&ction  ;  all  the  right  and  power  to  enforce  the  defend- 
ant through  the  proceai  of  the  court  ceases ;  the  judgment  being 
released,  the  execution  ialls  as  a  matter  of  legal  necessity.  If  uH' 
der  such  circumstances,  the  plaintiff,  by  vii-fi^e  of  the  proceas  of 
the  court,  seizes  the  goods  of  the  defendant,  he  is  as  much  a  tres- 
passer, as  one  who  takes  his  neighbor's  property,  without  color 

So  in  relati<^  to  a  debt  not  in  judgment.  If  the  creditor  accepts 
by  agreement,  other  securities  in  substitution  of  his  first  securitiee, 
it  is  a  release  of  the  latter.  It  is  the  notatioti  of  the  civil  law,  and 
may  be  plead  in  bar  to  an  action  to  enforce  the  prior  debt.  1  Et^ 
ftiu  Politer,  385,  386.     19  JoA>i4,  R.  133,  134. 

The  second  proposition  is  equally  plain.  If  the  defendant  ia 
indulged  on  the  execution  against  him,  upon  conditi<Mi  that  ha 
promptly  pays  the  debt  by  instatmenta,  and  tails  to  fiilfil  the  condi- 
tion, he  can  take  nothing  under  the  agreement,  because  he  has  not 
falfilled  his  pait  of  it.  He  shall  not  profit  by  hU  lachet.  The 
parties  are  remitted  to  the  position  they  at  first  occupied.  1  Ma*i. 
433.     7JfaM.264.     13  ilf««.  319. 

The  third  proposition  of  Judge  Floyd  may  be  varied  thus:  "A 
pluntiff  in  execution,  who  has  agreed  with  the  defendant,  upon 
consideration  of  new  securities,  to  indulge  him,  by  suspending  the 
executioner  a  limited  time,  and  who  orders  a  levy  before  the  ex- 
piration of  the  time  upon  the  goods  of  the  defendant,  is  guilty  of 
a  trespass." 

As  the  case  was  first  pivsented  to  us,  exception  to  the  charge 
pfthe  coqrt  was  tF^ken  with  numei'ous  specifications.  The  coun- 
sel for  the  pl^ntiff  in  en-or,  however,  finally  reduced  them  to  one 
or  two  ;  that  pne  upon  which  he  mainly  relied,  and  which  seems 
to  ma  to  be  alone  in  conflict  with  the  opinion  of  the  court,  is  ex- 
pressed in  the  Ibllowing  wordq ; 

"  If  notes  with  good  security  are  given  for  a  judgment  debt, 
whether  absolutely  or  only  as  collateral  security,  the  plaintiS*  can- 
not proceed  with  the  execution  until  the  notes  are  returned."  We 
liave  already  determined  that  if  qotes  are  agi-eed  to  be  taken  in 
extinguishment  of  a  judgment,  it  isapayment,  and  the  execution 
is  mttinct.     We  may,  therefore,  in  the  consideration  of  the  ground 


by  Google 


MACON,  FEBRUARY  TERM.  1848.  189 

CbBinben  m.  McDowell. 

taken  by  the  plaintiff  in  error,  omit  all  reference  to  the  word  ab- 
Molutdjf.  "We  understand,  then.hia  position  to  be,  that  if  notes  vritU 
security  are  taken  as  collateral  security  for  a  judgment,  the 
Judgment  is  released  ipto  J\icto\  but  it  may  be  revived  by  a  re- 
turn of  the  notes.  This  muet  be  the  legal  import  of  the  terms  in 
which  the  plaintiff  in  error  has  expressed  hitnselit  Now,  how  do 
the  positions  of  the  court  and  of  the  plaintiff  in  error,  stand  rela- 
tiToly  to  each  other?  The  court  rules,  that  if  a  creditor,  upon 
sufficient  consideration,  indulges  the  defendant  by  agi'eement,  for 
a  limited  time,  and  levies  his  execution  before  ihe  expiration  of 
that  time,  on  the  goods  of  the  defendant,  he  is  guilty  of  a  trespass; 
that  is  to  say,  an  agreement  to  indulge,  for  a  limited  time.  13  a  re- 
lease of  the  plaintiff's  right  to  levy  within  that  time.  The  plain- 
tiffin  error  complains  of  other  portions  of  the  charge,  as  well  as 
Jhis,  and  claims  higher  ground,  to-wit,  that  the  fact  of  taking  col- 
lateral security,  with  or  without  an  agi'eement  to  indulge  at  all,  is 
a  release  of  the  judgment.  The  comptaitit  is  not  that  the  couit 
is  wrong  in  the  extent  to  which  it  does  go.  but  that  it  dods  not  go 
&r  enough.  First,  then.  I  consider  the  doctrine  as  asserted  by 
the  plainttS; 

[l.j  It  is  generally  true  that  a  security  for  a  debt  is  extinguish- 
ed by  taking  securities  for  the  same  debt,  which,  in  legal  contem- 
plation, are  of  a  higher  nature,  and  which  afford  a  remedy  co-ex- 
tensive  with  that  given  by  the  first  security.  Thus  a  simple  con- 
f  i-act  d«bt  is  released  or  extinguished  by  a  specialty  security.  3 
Ao»da2Ul,211.  5D.andR.Zm,S.C.  Crfl.Oir.416.  Bae. 
Ab.  VfH.  G.  1.  1  Samd.  R.  295,  iw/e  a.  3  East,  25S,  9.  1  Jif. 
and  S.  575,  3  Moore,  277.  2  Sing.  N,  C.  (592.  ChiUi/  m  Cott- 
traeU,  782.  783. 

As  a  genei-al  rule,  the  acceptance  of  other  securities  of  the  same 
or  a  louver  grade,  does  not  release  the  first  security,  and  cannot 
be  pleaded  in  bar.  But  if  the  creditor  accepts,  inJuU  latitfactton, 
a  security  of  the  same  grade,  it  may  be  plead  in  bar  as  an  accord 
and  latu/action.  20  Jokn.  R.  76.  2  Mttcaif,  233.  1  Wend. 
172.  5  T.  R.  615,  613.  3  Wend.  68.  Chitty  m  Omt.  763, 
notel.- 

It  is  also  true,  that  if  any  security  be  taken  as  collateral  to  oth- 
er securities  held  by  the  creditor,  that  security  bo  taken,  will  not 
operate  as  a  release  of  the  prior  securities.  1  Serg.  and  Rawle, 
394.     5Ma*s.  11.    3  B.  and  C.  210.     4  C.and  P.  151.     1  Ma*o» 
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A.  482.     2Qm».R.120.     I  Broet.  C.  O.  R.  166.     SlorytmCtmL 
417.     CAiUf  m  GmtraeU,  763. 

In  Twopat^y  amd  B»y»  vi.  Yowtg,  '^  B.and  C.  308,  Bails,  ^■ 
axjn:  "  Wbere  there  is  th&t  in  the  inBtrament  which  .showB.that 
dw  portiea  intended  the  oii^nal  eecoAtj  to  remain  in  force,  the 
new  one  hM  not  the  effect  of  extingniehing  it."  SteoUoZB.and 
J.  38.  In  Efnt*  tad  •nother  u.  Widowttm,  A  C,  aiU  P,  151, 
there  wu  aa  amgnment  of  proper^  for  the  purpoae  of  aecut^ 
ing  debts  due  aqd  to  be  due,  with  &  power  of  sale  upon  giving  six 
mondu'  notice.  T^mdaU,  C.  J.  said  ;  "  I  am  of  opinicHi  that  such 
■n  asaignuient  can  only  be  considered  as  collateral  security,  and 
that  the  personal  remedy  is  not  Buspended,  as  th^re  is  not  any 
.  clkuse  to  that  efibct  in  the  deed ;  it  is  no  answer  to  the  action,  and 
the  pluntiff  is  entitled  to  a  verdict."  In  hoMgdon  and  another, 
Adminittratort,  v*.  Potter  and  atuohar,  the  attorney  of  the  plain- 
tiff indorsed  on  the  execution,  that  he  had  received  the  pnnnisso- 
ry  notes  i^  a  stranger  for  a  greater  amount  than  the  debt,  payable 
to.the  debtor,  which  the  attorney  was  to  collect,  and  in  connde- 
radon  of  which,  be  agreed  with  the  defendant  that  the  execution 
should  be  returned  unsadafied.  It  was  insisted  by  counsel  for  the 
defendant,  that  this  arrangement  was  a  satisfaction  of  the  judg- 
ment. BytheCourt:  "Ifthe  plaintiffi  themselveshad  madethis 
receipt  npgu  the  execution,  instead  of  Mr.  Taylor,  (the  attorney,) 
it  would  not  have  had  the  operation  contended  for  on  the  part  of 
the  defendant.  It  does  not  purport  to  be  received  in  satiB&cti<»i 
of  the  debt,  but  m«rely  to  be  taken  for  collection.  Another  exe- 
cution mig^t  lawfully  have  been  sued  out  immediately  after  this 
should  have  been  returned."  13  Matt.  319.  In  Upham  and 
another  vt.  Smith,  oae  made  a  promissory  note,  payable  <Mt 'de- 
mand, and  the  promissee  afterwards  executed  a  letter  of  license, 
in  which  he  covenanted  to  receive  payment  in  five  equal  instal- 
ments, and  if  be  sued  the  promissor  contrary  to  the  tenor  and  ef- 
fect of  sud  Hcense,  he  should  be  discharged  of  all  demands.  One 
of  the  instalments  not  being  ptud,  suit  was  brought  upon  the  note 
before  the  last  instalment  vras  due,  and  held  to  lie.  7  Matt.  364. 
Cases  of  like  character  might  be  multiplied  to  almost  any  extent. 
The  authorities  are  conclnsively  against  the  poeition  of  the 
plaintiff.  The  cases  referred  to,  in  the  main,  apply  to  debts  not 
in  judgment.  The  principles  upon  wbichUiey  are  founded,  apply 
with  stronger  force  to  this  case.     Here  is  a  jodgment.     The  evi- 


bv  Google 


MACON,  FEjBRUARY  TERM.  1848.  191 

Cbambera  v.  McDowelU 
dence  of  a  debt  of  the  highest  dignity,  aacenained  hy  a  court  of 
competent  jurisdiction,  with  a  right  of  imitiedjste  enforcement  by . 
execution,  which,  it  ia  claimed,  is  released  by  the  naked  &ct  of  ta- 
king collateral  security.  It  would  be  unreasonable  to  hold  that  a 
>  judgment  creditor  cannot  acciunnlate  his  securities.  The  true  doc- 
trine is, 'that  if  the  debt  is  unpaid,  and  the  execution  is  a  valid  and 
sub8istingproces8,ijid  the  plaintiffhas  not  bound  himself  netvr  to  en- 
force it,  he  may  levy  it  and  be  guiltless  of  a  trespass,  as  we  aball 
now  endeavor  to  demonstrate. 

[2.]  It  is  due  to  Judge  Floyd,  to  say,  that  in  his  certified  opin- 
ion, he  expresses  doubts  as  to  the  correctness  of  the  proposition, 
that  tckere  a  party  agrees  to  imdvlge  Am  dehlorjbr  a  limited  lime, 
and  levies  htfore  the  e^ratitm  of  the  time,  he  if  guiiiy  of  a  treapan. 
He  doubted  whether  the  defendant's  remedy  would  not  be  alone 
upon  the  agreement,  for  damages.  The  latter  we  think  the  true 
dootrine.  If  the  ibrmer  could  be  maintained,  it  would  be  doubt- 
less upon  the  principle,  that  an  agreement  to  indulge,  for  a  stip- 
ulated time,  by  a  judgment  creditor,  operates  as  a  release  Ax^rnvg 
that  time,  of  his  right  to  levy.  If  it  did  so  operate,  it.  still  doe^ 
not  vacate  the  process  of  the  cqiirL  It  is  still  vital.  And  the 
plaintiff  violates'  no  law  of  the  laud  in  using  it.  He  violates  hi» 
contract,  and  for  thathe  is  amenable  by  action,  tohisdebtor.  But 
does  it  so  operate  1  By  theanalogiesof  the'Uw,  upon  principle,  it 
doesaot.  Itis  true  thataperpetualcoveoaiituotto  sue, that  is,  a 
covenant  by  a  creditor  with  bis  debtor,  that  he  will  never  sue,  is  a 
release  of  the  debt,  and  may  be  plead  in  i>sr ;  and  if  such  a  cove- 
nant is  a  release  of  a  right  of  action,  a  like  covenant,  that  u  a  cov 
enant  or  agreement  never  to  enforce  a  judgment,  will  be  a  re* 
lease  of  a  right  to  levy.  I  can  see  no  difierence.  The  reason  of. 
this  rule  is  this.-  The  damages  which  in  such  a  case  the  defend- 
ant would  be  entitled  to  recover,  is  precisely  the  amount  of  the 
debt  which  the  creditor  sues  for ;  and  to  prevent  circuity  of  ac- 
tions, the  covenant  is  construed  a  release,  and  may  be  pleaded 
in.  bar. 

But  such  is  not  the  rule,  in  case  of  a  covenant  not  to  sue,  for  a 
time  which  is  limited ;  because  the  reason  does  not'  apply.  A 
creditor  thus  covenanting,  who-  violates  his  contract,  is  liable  in 
damages,  to  the  amount  of  the  injury  which  the  debtor  sustains. 
That  is  not  necessarily  the  amount  of  the  debt ;  it  is  uncertain  and 
dependant  upon  turoumstaoces.    Circuity  of  action  would  not  be 
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prcTentetC  by  permitting  in  tliis  caae,  the  co^'enaM  to  be  plea^, 
and  it  IB  no  release  for  that  reason.  The  parties  are  left  to  their 
respective  actions;  the  creditor  may  eue,  notwithstanding  his 
agreement  to  forbear;  hie  right  of  action  is  not  released.  Hik 
debtorHa  left  to  hia  action,  and  his  remuneration  in  damages.  So' 
here  the  right  to  lety  is  not  released;  the  plaintiff  may,  notwith- 
standing his  agreenifent,  proceed  to  leVy ;~  he  violates  no  law  in  s6 
doing;  he  is  not  a  trtespasser.  But  for  his  bad  f^tb,  for  his  viola- 
tion of  his  agreement,  be  is  liable  to*  tile  defendant.  It  is  not  ne- 
cessary for  U3  to  say  how  tar,  and  undet  what  circumstances,  a 
Court  of  Equity  would  extend  to' the  defendant  relief,  by  injunb- 
tion.  There  might  be  cases,  doubtless,  where  Chancery  would 
interpose.  Both  <^the  rules  now  recognised,  are  stated  by  Lord 
Bacnn  in  the  following  words :  "  A  covenant  perpetual,  as  that 
tlje  covenantor  will  not  sue,  without  sny  limitation  of  lime,  is  a 
defeasance,  or  absolute  release,  arAi  this  construction  has  beetl 
made  to  avoid  circuity  of  action.  For  if,  in  such  caae,  the  party 
should,  contrary  to' his  covenant,  sue,  the  other  party  would  re- 
cover precisely  the  seme  damag^ss  Vthich  he  sustained  by  the  oth- 
er's suing.  But  if  the  covenant  be  that  ho  will  not  sue  vntUmek  a 
time,  this  does  not  amount  to  a  redettse,  not  is  it  pleadable  m  bar 
as  such,  but  the  party  hath  remedy  only  on  his  covenant."  And 
they  are  recognised  very  generally  in  the  American  couiis.  We 
think  them  conclusive  as  to  the  question  now  under  review.  Whilst 
ive  think  the  opinion  in  this  regard,  of  the' circuit  court  erroneous, 
die  case  need  not  go  back,  inasmuclli  as  the  verdict  w^s  for  the  de- 
fendant. Bac.  Ab.  Releatt,  A.  RoW*  Ab.  939.  2  .Bettlt.  95, 
S90.  3  Lev.  41.  2  8alk.  573.  2  Ld.  Ray.  786.  CartA.  810. 
Cro.Eliz.Z52.  Carth.63.  1  r.iJ.446.  8r.B.486.  2  8amnd. 
R.  note,  48.  12  Mod.  551,  S.  C.  B  John.  R.  68.  19  Joia. 
R.  134. 
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Chambera  vt.  Collier. 

Ko.'23. — James  Chambers,  plaititiS*  in  error,  m.  William  M. 
CoLLiKX,  et  al.  defendants  in  error. 

[1.]  Notwithatanding  the  ianie  BnbiniEteil  to  ifaa  Jarj  he  one  vxcluurely  of 
fact,  and  tbera  have  been  two  concnrrent  f  erdicu,  jet  if  the  Rnding  be  clear- 
ly agatnil  law,  the  verdict  will  be  set  aside  and  a  new  trial  granted :  eepecial- 
Ij  where  an  important  principle  ia  involved,  and  tbe  verdict  is  to  be  follow- 
ed by  seriniu  cooBequenceB  to  the  party  agSinat  whom  it  in  found. 

[9.]  The  Act  of  1S33,  to  conipel  BheriffB  and  Coroner*  to  deliver  pouemioQ 
of  real  eitate,  aold  by  tbom  under  execution,  to  the  purcliaser.  declare*,  tba' 
"  when  any  Sheriff  or  Coroner  iball  tell  any  r«al  eitate,  by  virtue  of  and  ud- 
"der  the  antbority  of  any  execution,  itaball  be  the  duty  of  inch  SheriS' or 
"  Caroner,  (u  the  case  may  be,)  apon  spplication,  to  pat  the  parcbaaer, 
"bii  or  her  sgeut  or  nttorney,in  pooenion  of  the  real  eatale  lold;  Provided, 
"that  this  Act  shall  ootanthnrize  the  officer  making  tlie  sale,  to  turn  oat  any 
*'  other  person  than  th>'  defendant  in  eieciilion,  his  heirs,  or  their  tenants,  if 
"■ncfa  other  perwia  were  in  poucMion  at  the  lime  of  the  rendition  of  the 
"judgment,  or  ifmch  peraon  has  acquired  the  possession  under  the  juilgmeDt 
"ofa  Court  of  compelent  jurisdiction,  or  claims  under  Ifae  penon  or  persona 
"  acquiring  such  right  by  the  judgmeiit  of  such  court" — Held,  that  if  pntse»ion 
be  not  giien  immediately  and  before  the  next  term  ofthe  Court,  or  before  tha 
officer  loakiDgthesale  goes  out  of  office,  ihatit  can  only  be  done  under  an  or- 
der of  the  Court,  with  notice  to  Ihn  lenonL 

[3.]  Whereaparchaierat  Sheriff's  sale  enters  intoasahseqaent  agreement  nilh 
the  defeodant  in  execution,  whereby  he  is  suffered  to  remain  on  the  land,  he 
ia  considered  as  having  waived  his  statutory  right,  and  he  cannot,  upon  the 
failure  or  refnsal  of  the  party,  al  the  end  ft  two  years  and  eight  monUis,  to 
cfTmplf  with  his  contract,  call  npon  the  officers  who  made  sale  of  the  land  to 
deliver  him  posreasion. 

Forcible  entry.     Certiorari  tried  before  Judge  Flois  in  Pike 
Saperiot  Court,  August  Term,  1847. 

For  the  facts  of  the  t^ase,  the  reader  is  referred  to  the  opiaion 
delivered  by  the  Supreme  Court. 

Aknold.  for  the  plaintiff  in  error, 

GhssoH  Sc  Allen,  (or  the  defendants  in  error. 

By  <A«  Court — Lohteik,  J.  delivering  the  opinion. 

In  December,  1839,  James  Chambera  hm^a  of  ChariW 
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McDowell,  as  executor  of  P.  Scott,  deceased,  a  lot  and  a  half  of 
land  in  the  9th  diatrict  of  originallj  Monroe,  now  Pike  coun- 
ty, at  theprice  of  {161552, for  which  be  gave  hisnote,  with  John  W. 
Coppedge  as  security — due  25tb  of  December,  1840.  The  debt  not 
haTing  been  paid  at  maturity,  it  was  ene^  to  judgment,  and  a  re*- 
covety  had  at  the  March  Tenn,  1842,  of  Pike  Superior  Court, 
for  S1258  73,  the  balance  due  thereon.  On  the  first  Tuesday  in 
March,  1843,  there  still  remaining  due  and  unpaid  on  the  execu- 
tion, $1127  20,  the  same  tract  of  land  for  which  the  debt  was  coiv 
tracted,  was  sold  by  Mathew  Orr,  Shorifi*,  when  McDowell,  the 
plalntifi*,  became  the  purchaser,  for  die  sum  of  $405.  When 
property  of  the  defendant  was  sold,  as  appeata  by  the  entry  on  the- 
tbe  fi.  fa.  on  the  3d  of  June,  1843,  in  pursuance  of  a  previoua 
agreement,  made  between  Chambers  and  McDowell,  as  to  the 
terms  of  which  there  is  some  conflict  of  testimony.  Chambers 
gave  to  McDowell  his  three  notes,  with  Madison  R.  Chambers 
John  W.  and  Thomas  Coppedge  as  securitiea — one  for  $350  20, 
due  25thof  Dec.,  1843;  another  for  $373,  due  25th  of  Dec,  1844; 
and  the  other  for  $404,  due  25th  of  Dec.,  1845 — amounting 
altogether  to  exactly  the  balance  due  apparently  on  the^.^.,  to- 
gether with  McDowell's  bid  for  the  land.  The  first  of  these  in- 
stalments was  paid,  and  fifty  dollars  on  the  second.  On  the  26tb 
of  October,  1845,  McDowell  wrote  an  order  to  Orr  who  had 
ceased  to  be  High  Sherifi*,  but  was  Deputy  to  his  successor, 
inibnning  him  that  he  had  sold  the  land,  occupied  by  Chambers  to 
William  M.  Collier,  and  requiring  him  to  put  Collier  in  posses- 
sion. Orr  requested  N.  P.  Daniel,  his  co-deputy,  to  ofiSciate, 
Daniel,  on  the  evening  of  the  5th  of  November,  1845,  in  company 
with  some  four  or  five  others,  Collier  among  the  rest,  came  to  the 
house  of  Chambers  and  demanded  possession.  Chambers  refiised 
to  surrender,  and  desired  to  know  by  what  authority  it  was  exact- 
ed. Daniel  stated  that  he"  had  none  other  but  the  order  fitMOt 
McDowell  to  Orr.  CoUior  remarked  that  he  had  come  to  get 
possession,  and  that  he  meant  to  Lave  it,  and  added,  angrily,  that 
if  it  were  not  for  the  law  he  would  take  Chambers  out  and  stamp 
him.  Some  of  the  company  observed  to  Chambers  that  resist- 
ance would  be  useless,  for  that  the  whole  district  would  be  sum- 
moned, if  necessary,  to  dispossess  bim.  His  hotise  was  then  en- 
tered and  his  goods  removed — some  into  the  yard,  and  a  part  of 
them  into  the  road — and  some  small  atticles  were  broken  ia  the 
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Ctumben  ei.  Collier, 
removal.  The  family  were  turned  out — the  recjuest  of  Chcimbere' 
vrife  to  be  permitted  to  remain  during  tbe  night  on  account  of  the 
inclemency  of  the  weather,  and  the  feebleness  of  ber  health,  be- 
ing refused.  Tbe  bouse  was  closed  and  Collier  took  possession 
<rf  tbe  keys. 

On  the  day  ensuing.  Chambers  took  out  process,  under  the 
statute  for  a  forcible  entry  and  detainer,  and  a  trial  was  had 
which  resulted  in  a  verdict  against  bim.  He  appUed  for  and  ob- 
tained a  certiorari,  which  being  sustained  on  tbe  hearing,  a  new 
trial  was  ordered,  which  terminated  as  the  first.  A  second  certio- 
rari was  sought  upon  various  grouudH,  but  was  dismissed  upon 
argument,  it  being  tbe  opinion  of  tbe  presiding  Judge  that  there 
was  no  sufficient  cause  shown  to  sustain  said  certiorari,  and  it  is 
to  reverse  this  judgment  that  this  writ  of  error  is  brought. 

Counsel  do  not  agree  as  to  what  are  the  true  questions  made  by 
tbe  transcript  of  the  record  and  bill  of  exceptions.  Perhaps  this 
simple  view  may  assist  to  unravel  the  tangled  skein.  The  plain- 
tiff's case  b  made  by  his  petition  for  a  certiorari  and  the  return 
made  thereto  by  the  magistrates.  He  is  entitled  to  all  the  rights 
made  by  these  pleadings.  In  bis  petition  be  complains  that  tbe 
law  was  not  administered  according  to  tbe  statement  of  facts  there 
presented.  If  it  was  not,  and  the  statement  there  made  be  true 
and  consistent  with  what  transpired  in  the  Justice's  Court,  he 
was  entitled  to  tbe  interposition  of  the  Superior  Court,  for  the  pur- 
pose of  correcting  all  errors  committed  in  the  primary  tribunal. 

Judge  Floyd  assumed,  very  properly,  that  tbe  agreement  set 
up  by  Chambers  in  bar  of  Collier's  statutory  right  to  be  put  in 
poeeessioD  of  the  purchased  premises,  was  a  question  of  fact  for 
tbe  jury,  and  there  having  been  concurrent  vei-dicts  by  two  suc- 
cessive juries,  be  determined  that  be  would  not  disturb  their  find- 
ing and  therefore  dismissed  tbe  certiorari. 

[1.]  Now,  as  a  general  rule,  this  position  is  correct.  We  think, 
however,  that  the  Judge  erred  in  its  application  to  tbe  facts  of 
this  case.  If  the  finding  of  the  jury  be  clearly  against  law,  es- 
pecially where  an  important  principle  is  involved  and  the  verdict 
is  to  be  followed  by  serious  consequences  to  the  patty  agunst 
whom  it  is  found,  it  becomes  the  imperative  duty  of  the  cor- 
rective Court  to  interfere  and  to  grant  a  new  trial,  just  as  ofien 
as  the  law  is  disregarded. 

What  were  the  issues  of  fact  involved  in  the  trial  before  the 
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magistntesT  Ftrit,  the  possesaion  of  Chambera,  about  which 
there  waa  no  controTerey.  Secondly,  his  forcible  eTiction,  which 
ivaa  put  beyood  dispute  by  the  evidence  of  DaDiel,  the  Depni 
SheriiT,  who  officiated  on  the  occasion.  We  hold,  with  the 
tiff's  counsel,  that  to  constitute  a  forcible  entrr  and  detainer, 
there  need  be'only  such  number  of  persons  or  show  of  fo 
calculated  to  deter  the  nghtful  owner  from  undertaking  to  send 
theiD  away  or  retain  his  poeeession,  and  that  he  need  not  wait 
till  he  is  actually  assaulted.  Milner  vi.  McLean,  13  Eng.  Com. 
Law  Rep.  5.  Indeed  the  only  fact  submitted  to  the  jury,  about 
which  there  was  any  contradiction,  was  as  to  the  terms  of  the 
agreement  made  subsequently  to  the  sale  between  McDowell 
and  Cbamberv.  If  the  testimony  on  the  part  of  Chamben  waa 
true,  UteJi.Ja.viBa  discharged  by  the  notes  of  himself  and  his  sur- 
eties, given  on  the  3d  of  June,  1843,  and  there  was  an  end  to  all 
farther  proceedings  under  it.  It  vrvta  fitncttu  q^cio,  and  the  con- 
duct of  the  Deputy  Sheiiff  and  "tiispoue  was  clearly  a  trespass. 

Admit,  however,  that  the  jury  rejected  this  endence  altogeth- 
er. How  stands  the  case,  as  proven  by  McDowell's  witnesses! 
That  Chambers  was  permitted  to  redeem  his  land ;  that  the  three 
notes  were  given  as  collateral  security  only  for  the  execution; 
that  ChamberB  was  to  have  a  deed  whenever  the  notes  were  paid, 
and  the  ^./o.  to  be  satisfied;  the  contract  to  be  at  an  end,  provided 
the  notes  were  not  punctually  paid,  and  in  the  meantime  Cham- 
bers to  I'omain  on  the  land.  This  privilege  resulted  necessarily 
from  the  character  of  the  contract  .  It  is  an  irresistible  inference, 
independent  of  the  proof- 

[8.]  I  ask,  after  this  agreement,  had  McDowell  or  his  vendee. 
Collier,  the  statutory  right  to  be  put  in  possession  by  the  Sheriff 
by  virtue  of  a  sate  made  two  years  and  eight  months  previously! 
The  Act  of  18S3  to  compel  Sheriffs  and  Coroners  to  deliver  pos- 
session of  real  estate,  sold  by  them  under  execution,  to  the  puiv 
chaser,  declares  that  "  When  any  Sheriff  or  Coroner  shall  sell 
any  real  estate  by  virtue  of  and  under  the  authority  of  an  execn-  ■ 
lion,  it  shall  be  the  duty  of  such  Sheriff  or  Coroner,  (as  the  case 
may  be,)  upon  application  to  put  the  purchaser,  his  or  her  agent 
or  attorney,  in  posseseionjof  the  real  estate  sold ;  provided,  that 
this  Act  shall  not  authorize  the  ojicer  making  the  tale,  to  turn  out 
any  other  person  than  the  defendant  in  execution,  hifl  heirs  or 
their  tenants,"  &c    Prince,  4fi8. 
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ChHinliert  vi.  C'>llH>r. 

The  statute  contempkles.^for  it  expressly  Bays  so, — tliat  the 
posseBaion  shall  be  given  by  the  officer  making  thtMoie.  The  sale 
then,  is  to  be  eonaummated  by  putting  the  purchaser  in  posses- 
sioa  at  once.  Personal  prnperty  is  present,  to  be  delivered 
whenever  it  is  bid  off.  Real  estate  cannot  be  brought  to  the 
block,  and  hence  it  is  made  the  duty  of  the  Sheriff  or  Coroner 
who  sells,  to  go  immediately  to  the  premises  and  deliver  posses- 
sion to  the  purchaser — and  for  this  purpose  tie  is  authorized  to 
turn  out  the  defendant  and  his  privies. 

[3.]  Shall  he  be  justified  in  doing  so  when  the  defendant  haa 
been  suffered  to  remain  in  possession  two  years  and  eight  months 
after  the  sale,  under  a  contract  with  the  purchaser  ?  HU  posses- 
sion was  the  possession  of  McDowell.  He  bought  of  McDowell, 
thereby  attomiitg  \o  him  and  acknowledging  McDowell  to  be  in 
possession,  and  from  that  time  hence  he  was,  in  lact,  the  tenant  of 
McDowell.  The  object  of  the  statute,  then,  was  accomplished 
— the  -purchaser  was  legaUy  in  possession.  And  when  the  vendee 
ftils  to  pay  the  whole  of  the  second  instalment,  which  fell  due 
25th  of  December,  1844,  shall  the  vendor,  after  such  a  lapse  of 
time,  iall  back  upon  his  statutory  right,  and  for  a  failure  of  the  de- 
fendant to  comply  with  his  new  agreement,  claim  to  be  put  in 
possession  under  bis  purchase  at  Sheiiff's  salel  To  allow  it 
would  be  most  manifcitly  to  pervert  the  object  for  which  this  rem- 
edy was  given.  McDowell  has  waived  his  statutory  right  as  pur- 
chaser, and  he  must  now  resort  to  such  other  remedies  as  the 
law  affords,  to  get  possession  of  his  land. 

Executions  are  required  by  law  to  be  returned  to  the  next 
Term  of  the  Court  after  they  issue,  with  the  actings  and  doings 
of  the  levying  officer  thereon.  Not  only  should  the  levy  and  sale 
be  indorsed,  but  likewise  the  delivery  of  possession,  and  if  this 
be  not  done  by  that  time, — at  least  before  the  officer  making  the 
Bale  has  gone  out  of  office, — it  is  not  going  too  tar  to  bold  that  it 
shall  not  be  done  afterwards,  or  by  a  successor,  except  under  an 
order  of  the  Court,  obtained  on  notice  to  the  tenant.  Daniel 
swears  that  he  knew  nothing  himself  of  the  sale,  nor  who  was  in 
possession  at  the  time  of  the  levy ;  and  yet  he  goes,  even  without 
the  execution  being  in  his  hands,  and  forcibly  dispoBsesses  the 
present  occupant  of  the  land  !  We  have  no  hesitation  in  saying 
that  thb  whole  proceeding  was  irregular  in  the  extreme. 

Judgment  rererMd. 
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HarriMn  and  Sinw  trt.  Heudcnvn. 


No.  24. — HiLLHBURT  R.  Harrison  and  BRtTjus  Simb,  plainlifEs 
in  error,  vt,  Henri  Hekiderhon,  defendant  in  error. 

[1.]  Wbereasait  wu  IiuLituled  on  a  joint  and  several  note  againat  H.,  as  prin- 
cipal debtor,  and  B.,  oa  tecarily— Held,  thai  ioaunnch  u  it  appeared  on  tbe 
facsof  the  record,  ibat  it  woa  tbe  sepniBte  debt  of  H.,  aecored  by  tbe  joint  se- 
cnritjr  of  &.,  tbat  H.  might  lec  offui  open  Bcconnt  which  be  held  against  the 
plaintiff  for  dealings  between  ihemielTea under  the  itatnte. 

Debt  and  ael-off.  From  Coweta  Superior  Court  Tried  be- 
fore Judge  Hill,  September  Tenn,  1847. 

This  action  was  founded  upon  a  joint  and  Beveral  promissoij 
note,  made  by  HamBon  ae  principal,  and  Sims  aa  security.  The 
case  came  on  to  be  tried  upon  the  appeal  at  the  above  Term, 
when  a  motion  was  made  in  behalf  of  Han-ison,  to  reinstate  a  plea 
of  set-off,  filed,  IjyluiB  at  a  former  Term  of  the  Court,  (and  which 
had  been  stricken  out  of  the  record  by  the  order  of  the  Court,) 
by  way  of  amendment  to  his  answer.  The  Court  below  over- 
ruled the  motion,  on  the  ground  that  the  demand  set  forth  in  de- 
fendant's plea,  so  offered  as  an  amendment  to  hia  answer,  could 
not  be  allowed  as  a  set-off  under  the  statute,  for  tbe  reason  that 
the  demand  offered  to  be  set  ofi*,  and  the  demand  of  the  plaintiff^ 
were  not  mutual.  The  set-off  sought  to  be  pleaded,  consisted  of 
an  open  account  in  favor  of  Harrison  against  Henderson.  To 
which  decision  of  the  Court  below  the  plaintiff  in  error  excepted. 

BuRCH,  for  the  plaintiffs  in  error,  made  the  following  pomts : 

1st.  The  note  sued  on  is  not  a  joint  debt,  but  a  joint  security 
for  a  separate  debt.     2  Stor^t  Eq.  tee.  1436. 

2d.  If  this  be  a  joint  debt,  it  is  also  a  separate  debt,  the  note 
being  joint  and  several,  and  a  separate  debt  may  be  set  off  against 
a  jmnt  and  teparafe  debt.  Critt  vs.  Brendh,  2  Rawle  B..  131.  2 
Tena  R.  32.  1  Paige's  R.  585.  AiHey  vi.  WiOard,  et  al.,  2 
Tylet't  R.  391.     Mitekdl  v>.  Gibbt,  2  Bay'i  R.  475. 

3d.  If  the  note  were  joint  only,  under  the  circumstances  the  set- 
off would  be  allowed  in  equity  upon  three  grounds;  1st  The  in- 
solvency of  the  principal.  Am.  Ch.  Dig.  521.  Stewart  et.al.  (■». 
Chamberlain,6  Dana'i  R.32.  1  Paige' »R,  685.  2d.  To  prevent 
the  trouble  and  cost  of  circuity  of  action.   TuUlevs.  Beeitt,  8  Joku, 
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HBiTuini  and  Simaci.  Hendenon. 
R.15G,  Columbia M.Co.vf.  Black,  IS  Johnt.R.  155.    3d.  Surety's 
equity.     2  Sf^i  Eq.tK.  ii36.     18  Fei.  233.     Dale  vs.  Cook,  4 
Johm.  Ch.  R.  15. 

4tli.  The  surety  may  aet  up  same  defence  at  law  as  equity,  if 
the  facts  are  the  aame.  2  SwiJVt  Dig.  152.  Kipg  vt.  Baldwin  if 
Folder,  2  Joknt.  Ch.  R.  557.  The  People  vi.  Janeton,  7  Johrn.  R. 
332. 

5th.  The  surety  is  entitled  to  any  defence  the  principal  could 
aet  up.     The  Phanix  Itu.  Co.  vt.  Figuet,  7  Johns.  R.  384. 

Rat,  represented  by  Chappell,  for  the  defendant  in  error. 

B^  the  Court — Warner,  J.  delivering  the  opinion. 

This  action  was  founded  on  a  joint  and  sereral  promissory 
note,  made  by  Harrison  as  principal,  and  Sims  as  security. 

[1.]  On  the  trial  of  the  cause,  the  defendant,  Harrison,  made  a 
motion  to  reinstate  a  plea  of  set-off,  filed  by  him  at  a  former  Term 
of  the  Court,  (and  which  was  ordered  to  be  stricken  out  of  the  re~ 
cord,)  by  way  of  an  amendment  to  his  answer.  The  Court  overrul- 
ed the  motion  to  amend,  on  the  ground  that  the  demand  set  forth 
in  the  defendant's  plea,  so  offered  as  an  amendment  to  his  an- 
swer, could  not  be  allowed  as  a  set-off  under  the  statute,  for  the 
reason  that  the  demand  offered  to  be  set  off,  and  the  demand  of 
the  plaindff,  were  not  mutual.  The  suit  was  in  the  name  of  Hen- 
derson, agmnst  Harrison,  as  principal  debtor,  and  Sims,  aa  his  se- 
curity. The  demand  proposed  to  be  set  off  was  an  open  account 
in  favor  of 'Harrison,  against  the  plaintiff,  for  mutual  dealings  be- 
tween themselves.  By  the  Judiciary  Act  of  1799,  it  is  declared, 
that  where  the  plaintiff  shall  be  Indebted  to  the  defendant,  on  open 
account  for  dealings  between  themselves,  luc/i  defendant  thall  and 
may  offer  the  tame  a»  a  tet-off,  and  o»  due  proof,  »haU  he  allowed  tlie 
tame.  Prtnce't  Dig.  425.  The  objection  urged  against  the  set- 
off is,  that  the  demand  of  the  plaintiff  is  a  joint  demand,  and  the 
debt  offered  to  be  set  off  is  the  s^arate  demand  of  Harrison, 
against  the  plsintiff.  It  is  true,  as  a  general  rule,  that  a  separate 
demand  cannot  be  set  off  against  a  joint  demand :  but  the  plain- 
tiff's demand  here  is  several  as  well  as  joint.  We  must  took  to  the 
original  character  of  the  contract ;  for  the  plaintiff,  by  pursuing 
his  remedy  against  them  as  joint  contractors,  does  not  alter  the 
original  character  of  the  contract  itself    When  we  loc^  «t  the 
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conti-acl,  we  Gee  it  is  the  separate  contract  of  HarriaoQ  with  the 
plaintiff,  secured  by  the  joint  securiiy  of  Sims,  Harrison  bein^ 
a  d^Jcadan/,  to  whom  the  plaintiff  it  indebted  on  open  account,  would 
Bcem  to  come  within  the  letter  of  the  statute,  and  we  think  witb- 
in  the  reason  and  spirit  of  it,  too. 

The  object  of  the  statute  was  to  prevent  a  mHltipl'icil^  of  suits, 
and,  in  our  judgment,  is  a  wise  and  beneficial  statute,  and  ought 
to  receive  a  liberal  construction,  so  aa  10  reach  the  equity  of  the 
parties  when  it  can  be  done  without  a  violation  of  any  legal  rule. 
2  Story  Eq.  664,  tection  1436.  Exparte  Hanton,  ISlh  Vetey,  232. 
A  difficulty  was  suggested  against  allowing  the  defendant's  plea 
of  set-off,  under  the  statute,  as  to  the  verdict  to  be  rendered  by 
the  jury.  We  think  there  can  be  no  practical  difficulty  in  that 
regard.  If  the  plaintiff  should  be  found  to  be  indebted  to  Harri' 
son,  a  larger  sum  than  is  due  on  the  note,  they  will  find  a  verdict 
for  the  defendant,  Sims ;  and  find  a  verdict  in  favor  of  the  defend- 
ant, Hariison,  for  the  balance  which  may  be  due  him  after  ex- 
tinguishing the  amount  due  on  the  note,  as  provided  by  the  stat- 
ute.    This  being  the  a^arate  debt  of  Harrison,  as  appeare  on  the 

Jaee  of  the  record,  secured  by  Sims  as  a  joint  teeurity,  the  plain- 
tiff cannot,  in  our  judgment,  by  electing  his  remedy  to  sue  tbem 

jointly,  defeat  the  right  of  the  principal  debtor  to  plead  his  set-off 
under  the  statute ;  therefore,  he  ought  to  have  been  permitted  to 
have  amended  his  answer  for  that  purpose. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.  25. — Wiley  Bahiion,  plaintiff  in  error.w, Thomas W.Chip- 
HAN,  defendant  in  error. 

[1.]  Faiittre  ef  anuideralion  i»  s  good  plea  to  a  note  given  by  the  Sheriff,  in 
dischai^e  of  a  rule  abaolale  agalDBt  him,  to  pa;  tlie  nuiDey  due  on  an  eieco- 
tion,  when  that  nils  ii  sibUquently  reKinded,  si  ilUgal  and  tia^sit. 

Dobt.     Plea— Failure  of  consideration.     Tried  before  Judg* 
FiiOtD)  in  Monroe  Supeiior  Coutt,  September  Term,  18i7. 
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For  tbe  &cts  of  the  case,  the  reader  is  referred  to  the  opinion 
delivered  by  the  Supreme  Court, 

HcNTKR  k  Habhon,  for  the  plaintiff  in  erron 

FiNCKABD,  for  tbe  defendant  in  error. 

By  tJte  Court. — Ldhpkin,  J.  delivering  the  ot)inion. 

Wiley  Barron,  the  plwnliff  in  error,  was  security  for  Hugh 
Lockett  to  one  Roheit  Mclnvtul,  and  took  for  his  indemnity  a 
mortgage  from  hie  principal  on  some  negroes.  Having  the  debt 
to  pay,  be  foreclosed  his  mortgage  before  a  Justice  of  tbe  Inferior 
Court,  and  placed  the  execution  in  the  hands  of  Thomas  W.  Chip- 
man,  the  (then)  Sheriff  of  Monroe  county,  who  levied  on  tbe 
property  embraced  in  the  mortgage,  and  advertised  the  same  for 
eale,  leaving  it  in  the  posBessiou  of  LocketL  On  the  day  of  sale, 
instesdof  producing  the  negroes,  Lockett  made  an  affidavit  of  ille- 
gality to  tbe  mortage  execution,  and  again  gave  bond,  under 
the  Act  of  1838,  for  tbe  forthcoming  of  the  property  at  the  next 
Term  of  the  Inferior  Court.  The  illegality  was  dismissed  and 
the  execution  ordered  to  proceed,  Tbe  property  was  rSadver- 
tised,  but  never  delivered  by  the  mortgagor;  and  at  the  enauing 
Term  of  tbe  Inferior  Court,  the  Sheriff  was  ordered  to  pay  to  the 
mortgagee  the  amouut  of  principal,  interest  and  cost  duo  upon 
his  execution.  He  gave  his  note,  with  Elbridge  Q.  Cabiness  and 
Allen  Cochran,  securities,  for  tbe  sum  due  Barron. 

The  note,  not  having  been  paid  at  maturity,  Was  sued,  and  tbe 
defendants  pleaded,  among  odier  things,  failure  of  consideration. 
Fentlingtbis  action,  an  application  was  made,  on  notice  to  Wiley 
Barron,  to  the  Inferior  Court,  to  rescind  the  rule  absolute  ori^nal- 
]y  granted  against  tbb  Sheriff,  and  it  was  done — 4he  judgment  of 
rescision  declaring  the  rule  absolute  illegal,  unjust,  null  and  void, 

Barron  certi'oraried  this  proceeding  of  the  Inferior  Court,  and 
the  Superior  Court  set  it  aside.  An  appeal  was  taken  to  this 
Court  by  Cbipmau,  and  the  judgment  of  the  Cireuit  Court  was 
reversed — thereby  affirming  die  decision  of  the  lufcrior  Court. 

When  the  cause  came  on  for  final  trial  on  tbe  note.  Judge 
Floyd  charged  the  jury,  that  if  they  believed  from  the  evidence 
that  the  note  in  cootroveroy  was  given  lolely  in  consideration  of 
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the  Tule  absolute  gtmnted  against  Chipman,  that  inasmuch  as  that 
rule  bad  been  prononnceJ  by  a  Court  of  competent  jnrudictioa 
to  be  illegal  and  void,  that  the  pUntiffniuM  fail.  If,  on  the  other 
hand,  they  should  find  that  the  note  was  given  in  whole  or  in  pan 
upon  any  other  conaideradon,  then  their  verdict  shonld  be  against 
the  defendants. 

[I.]  The  presiding  Judge  was  asked  to  charge  antt  <lid  giro  m- 
stmctiona  on  various  other  pcrints ;  but  after  carefully  scratniiz- 
ing  the  record,  we  believe  that  the  finding  oftb*  juiy  has  estab- 
lished that  tbe  note  was  given  laidy  on  account  of  the  habiUty 
of  Chipman,  on  the  rule  absolute,  and  that,  therefore,  it  is  only 
neceessry  to  examine  a  single  point  in  the  bill  of  exceptions.  And 
that  is,  whether  or  not  the  Coutt  below  eired  in  holding  that,  upon 
the  recinon  of  the  rutfl  absolute,  the  consideration  of  the  note 
wholly  failed  1  And  l)w  right  adjudication  of  that  question,  must 
depend  upon  the  legal  effect  of  that  rescinding  order. 

It  is  contended  by  tbe  counsel  for  the  plaintiff  in  error,  and  we 
think  properly,  that  the  execution  of  the  note  by  the  SherifT,  was 
a  satiE^aclion  or  extinguishment  of  the  lule  absolute.  But  the 
question  is,  how  did  the  revertal  of  that  rule  absolute  leave  tbe 
parties  t 

A  reversal  of  a  prior  judgment  is  a  reversal  of  S  judgment  re- 
covered on  such  prior  judgment,  W'aidron  vi,  Ely,  1  Ptnn.  B~ 
79.     Seillmaa  ri.  Ackley,  ih.  1 65. 

The  reversal  of  the  original  judgment  reverses  a  judgment  up- 
on a  bond  for  the  prison  limits.  A»dertiM  va.RaSlfy,  2  Pant.  £800. 

Where  A.,  having  recovered  judgment  against  B.,  extended 
his  execution  upon  certain  real  estate,  whereby  he  became  tenant 
in  common  with  C,  against  whom  he  subsequently  recovered 
judgment  for  the  rents  and  profits  accruing  during  the  tenancy 
in  common,  and  A.'s  judgment  against  B.  was  ailorwards  reveis- 
ed  for  error,  it  was  held,  thatC.  might  recover  back  the  rents  and 
profits  paid  by  him,  tbottf^  tbe  judgment  whereon  they  were 
paid  was  unreversed.     Lagdl  vi.  MiUer,  15  Matt.  R.  207. 

A  judgment  which  ia  tor  any  cause  merged,  can  have  no  legal 
effect  whatever,  and  if  money  be  paid  on  it,  it  may  be  recovered 
back  in  an  action  of  assumpsit  for  money  had  and  received.  2 
Root,  156.  2  Dag,  153.  2  Chip.  103.  lQWe»d.35i.  6  Comm, 
297.  6  Sttwartl^  Porter,  119.  IHarrit  fyJokniOH,iQ5.  13  Serg. 
if  Rttwle,  292. 
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If  these  propoBitionB  be  maintain  able  r— end  tbera  can  be  no 
doubt  of  their  soundneBs, — then  was  the  chai'ge  of  Judge  Floyd 
correct.  Forif  it  be  contrary  to  eciuily  and  right  to  retain  mon- 
ey which  has  been  received  upon  a  judgment  after  it  is  reversed, 
tnocb  Tnore  can  the  reversal  be  pleaded  in  defence  to  a  note  given 
in  tatis&ction  of  mch  a  judgment  A  judgment  reversed  ia  mere 
waste  paper,  and  the  rights  of  the  party  immediately  on  the  re- 
versal, are  restored  to  the  eanie  situation  in  which  they  stood  prior 
to  the  pronouncing  the  judgment  reversed. 

Wiley  Barron  can  pursue  his  remedy  on  the  bond  taken  by 
the  Sheriff  for  the  forthcoming  of  the  property, and  which  has  been 
assigned  to  him  under  the  order  of  the  Court;  and  if  it  should  bo 
found  that  that  bond  was  not  authorized  by  the  Act  of  1638,  for 
ihat  or  any  other  illegal  conduct  on  the  part  of  the  Sheriff,  he  will 
be  elititled  to  pursue  his  remedy  against  that  officer  and  his  secu- 

Under  the  statute  organizing  this  Court,  a  paity  may  bring  up 
a  cause  without  staying  proceedings  in  the  Court  below.  His  ad- 
versary, however,  proceeds  at  his  peril.  For  should  he  go  on  to 
enforce  an  errotiecus  judgment,  which  is  finally  reversed,  he  will 
be  compelled  to  make  restimtion. 

Judgment  tinned. 


No  S6.— JoBW  L.  Martin,  plaintiff  ii|  error,  w,  Nathan  Philips, 
'  defendant  in  error. 

f  1.]  IVbraattierewuagoodaiidlegaleuueofacLtautetforU]  in  the  piuntJITj 
declaimtiia,  tMd  an  tbe  appaal  triiJ,  iifter  the  ca»  hail  been  aubmitted  to  the 
jurf,*inatiaa  wa«  made  to  nomniit  the  plaiutiff,  od  the  gnniiidof  variBIlcelM- 
■.J^;eeatlM  avermonU  in  hit  declaration  and  the  proof— tfeU,  that  the  plaintiff 
-  'THJilllHilLnl  to  amend,  under  tbs  proTiaiona  of  the  Act  of  ISIB,  and  the  nilea 
ofOjifc^  «^peebll;aahiacaiUBof  actiDQ  would  have  beeo  burod  t^  iho  atal- 
ulaof  Uou^atipni. 

Rule  to  ink  aside  nonsuit.    From  Monroe  Superior  Court, 

D.D.t.zeabvG00glc 
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September  Term,  1847.     Heard  and  overruled  in  the  Court  be- 
low— Judge  Floyd  preeidiDg. 

The  plaintifT  in  error  brought  an  action  on  the  case  against  de- 
fendant, for  suing  out  against  liim  a  vexatious  injunction,  without 
reasonable  or  probable  cauee,  by  which  the  plaintiff  and  one 
Samuel  W.  Langston  were  enjoined,  under  the  penalty  of  two 
thousand  dollars,  from  iiirther  prosecuting  a  certain  execution  in 
favor  of  Langston  against  the  plaintiff,  levied  upon  certain  undi- 
vided halves  of  certain  lots  of  land  specified,  in  consequence  of 
which,  the  sale  of  said  land  was  prevented  for  the  space  of  twelve 
months,  and  had,  by  the  delay,  depreciated  in  value,  &c.  The 
bill  was  for  partition,  and  was  dismissed  upon  demurrer. 

The  action  had  been  pending  in  the  Court  below  until  it  would 
have  been  barred  by  the  statute  of  Limitationa,  if  nonsuited  or 
dismisaed. 

Upon  the  trial  on  the  appeal,  after  the  plaintiff  closed,  a  motion 
for  nonsuit  was  made,  upon  the  ground  of  variance  between  the 
aUegations  and^roof,  in  this,  that  the  number  of  one  of  the  lota  of 
land  embraced  in  the  injunction  was  omitted  in  the  declaration. 
This  appearing,  upon  the  inspection  of  the  papers,  the  counsel  for 
the  plaintiff  moved  for  leave  to  withdraw  the  case  from  the  jury, 
and  to  amend  the  declaradon. 

The  motion  was  refused,  and  the  counsel  for  the  plaintiff  ex- 
cepted. 

The  plaintifTs  counsel  then  moved  to  set  aside  the  nonsuit  and 
reinstate  the  case,  which  was  also  overruled  by  the  Court  below, 
and  the  counsel  for  the  plaintiff  excepted. 

McDonald  &:  Starke,  fey  the  plaintiff  in  error. 

This  was  an  action  for  the  recovering  of  damages  for  a  vexa- 
tious suit.  The  vexatious  suit  complained  of  was  a  proceeding  in 
Chancery,  instituted  by  the  defendant  in  the  above  action  against 
the  plaintiff,  in  which  an  injunction  was  obtained,  by  the  opera- 
tion of  which  the  plaintiff  was  subjected  to  a  heavy  loss.  la  set- 
ting out  the  proceeding  in  Chancery,  the  plaintiff's  counsel  omit- 
ted, in  his  declaration,  a  tract  of  land  embraced  by  the  bill. 
When  the  plaintiff  closed,  defendant's  counsel  moved  for  a  uott- 
suit,  on  the  ground  that  the  plaintiff  had  not  sustained  his  case  by 


by  Google 


MACON,  FEBRUARY  TERM,  1S48.  205 

Martin  v.  Pbilips. 
the  proof,  and  that  his  dam^e,  if  he  were  damnified,  had  arisen 
from  his  having  been  injured  in  respect  to  the  tract  of  land  not 
embraced  in  the  declaration.  Plaintiff's  counsel  moved  to  amend 
inatanter,  and  also  moved  to  continue  the  case  that  he  might 
amend  his  declaration,  which  motions  were  respectively  ovdr- 
niled  by  the  Court.  On  looking  into  the  record,  it  will  be  per- 
ceived that  at  the  time  of  the  trial  the  plaintiff's  demand  waa 
barred  by  the  statute  of  Limitations. 

The  ground  of  the  plaintiff's  action  was  the  vexatious  proceed- 
ing in  Chancery.  That  was  the  cause  of  action.  The  misdescrip- 
tion of  the  proceeding  in  Chancery  was  the  ground  of  nonsuit. 
There  was  no  proposition  to  introduce  a  new  and  substantive 
cause  of  action,  which  the  defendant  had  not  been  called  on  to  de- 
fend against.  It  was  the  identical  cause  of  action.  The  defend- 
uit  had  bU  the  notice  requisite  for  making  his  defence.  The 
roles  and  the  law  authorizing  the  making  of  amendments  to  de- 
claradoQS  and  answers,  are  intended  to  further  the  purposes  of 
justice.  For  this  object  great  latitude  has  been  allowed.  On  the 
entering  of  an  appeal  or  the  continuance  of  a  cause,  by  the  rules 
of  the  Superior  Courts,  a  party,  as  a  matter  of  right,  may  make  an 
amendment.  Rules  4,  5  and  Si  of  Common  Law.  By  the  Siih 
mle,  the  declaration  or  answer  may  be  amended,  on  the  appeal, 
in  matten  of  substance,  at  the  discretion  of  the  Court.  In  no 
place  is  it  laid  down  or  made  a  ground  to  refuse  an  amendment, 
that  it  is  owing  to  the  fault  of  the  party  or  pleader  that  an  amend- 
ment b  necessary.  In  fact,  it  is  almost  impossible  to  conceive  a. 
case  in  which  it  is  necessary  to  amend,  that  it  is  not,  in  some  de- 
gree, the  fault  of  the  party  or  pleader  that  gives  rise  to  the  neces- 
sity. The  discretion  of  the  Court,  as  mentioned  in  the  rule,  is  not 
a  capricious  or  whimsical  discretion,  but  a  sound  and  legal  dis- 
cretion, that  will  promote  justice  while  it  sacrificBB  no  rights  of 
parties.  The  case  under  discussion  may  be  instanced  to  illustrate 
the  position.  The  plaintiff  sues  for  damages,  to  which  he  has 
been  subjected  by  a  roost  oppressive  proceeding.  .The  counsel. 
in  making  out  the  declaration,  misrecites  the  I'ecord.  There  is  no 
mistake,  nor  can  the  defendant  be  possibly  misled  in  respect  to 
the  vexatious  snit,  which  is  the  ground  of  the  action.  He  b 
served  with  process,  and  therefore  notifiod  of  the  cause  of  action. 
He  does  appear  and  defend.  The  misTecital  appearing,  on  the 
■aati<m  for  a  nonsuit,  the  plaintiff  moves  to  amend  his  declaration 
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lo  cD(?  (bia  deft^ct.  He  does  n<rt  propcue  ta  add  a  coonl  or  m- 
trifiluce  a  new  and  inil>staDliTe  and  dL^inct  cause  of  action,  vrhich 
wffiild  be  unjiiM  lo  the  defendant,  but  to  aDteod  tbe  defeciiTe  de- 
claratiiin,  save  tbe  ^real  expense  and  trouble  at  a  new  ndt  to 
bitth  pUiDiiiT  and  defendant,  whicb  would  promote  justice^  while 
the  rij;ht«  of  tbe  defendant  could  not.  in  tbe  atigfatest  degree,  be 
prcjudiM-d.  But  {^ranting  thai  the  Coart's  mteip rotation  of  tbe 
rulcH  of  Court  be  correct,  and  that  he  had  authority  under  tbe 
rule*  to  exercue  a  capricious  diacretioii,  wrtbout  reteiviKe  to  its 
effect  upon  the  rigbts  of  tbe  parties,  I  contend  that  tbe  statute  rei- 
atiTe  to  ameiidments  must  pieTBil  over  tbe  rule,  and  that  the  stat- 
ute gives  the  jad^  no  discretion,  but  is  inpeivtife  on  bim.  The 
Act  of  1818  is  explicit,  and  it  spears  to  me,  concbiuTe  on  this 
poinL  Tbe  preamble  explains  the  object  to  be  to  enable  partiea 
to  bare  a  speedy  judicial  decision — without  delay  and  with  as  Iit~ 
tie  cost  as  piacticable — and  that  tbe  snail  omiHsianB  of  parties, 
SheriRs  and  Clerks,  not  affecting  the  real  merits  of  tbe  caos^ 
should,  in  all  cases  substantially  set  oat,  be  amended  aa  motion, 
without  delay  or  cost  The  enacting'  clause  authorizes  amend- 
ments to  be  made  in  all  cases  where  there  is  a  good  and  legal 
cause  of  action  set  out.  Prince,  442.  The  party  may.  in  such 
case,  amend  without  delay  or  additional  costs.  It  is  bis  right, 
and,  under  the  statute,  the  Court  has  no  dtteretwH  to  refiue  it. 

But  tbe  Courts,  in  furtberauce  of  justice,  will,  in  all  cases,  al- 
low amendments,  and  tfaat  the  statute  of  Limitadons  wilt  ran 
against  a  cause  of  action  before  tbe  Court,  bas  been  held  a  suf- 
ficient reason  for  allowing  an  amendment.  1  Gmllitom't  C  C. 
Rep.  123. 

In  the  pi-esent  case,  tbe  statute  presents  a  bar  to  any  new  ac- 
tion that  may  be  commenced. 

Kino  &Goroon,  and  Pinckakd,  for  defendant  in  error. 

Bi/  the  Court — Wabneh,  J.  delivering  the  (pinion. 

The  plaintiff  in  the  Court  below  made  a  motion  to  amend  bis 
declaration,  bo  as  to  prevent  a  nonsuit  on  tbe  ground  of  variance 
between  bis  declaration  and  evidence,  after  the  case  bad  been 
submitted  to  the  jury  on  the  appeal.  The  number  «f  one  of  tbe 
lots  of  land  embraced  in  tbe  injunction  was  omitted  in  tbe 
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declaration,  and  the  plaintiff's  motion  was  to  amend  fais  declara- 
tion by  inserting  therein  the  number  of  the  lot  of  land  bo  omitted 
to  be  stated.  It  is  admitted  there  was  a  good  and  legal  cause  of 
action  set  forth  in  the  declaration ;  but  the  entire  cause  of  acdon 
was  drfectivelt/eet  forth. 

[1,]  The  Ist  section  of  the  Act  of  1818  declares,  "that  in  every 
case,  where  there  is  a  good  and  legal  cause  of  action  plainly  and 
distinctly  set  forth  in  the  petition,  and  there  is  in  substance  a  cojvy 
served  on  the  defendant  or  defendants,  or  left  at  their  most  noto^ 
rious  place  of  abode,  every  other  objection  shall  be  amended,  o» 
motion,  without  delay  or  additional  cottt."  The  second  section 
provides,  that  "no  nonsuit  shall  be  awarded,  when  the  cause  of  ac- 
tion is  Bubetandally  set  forth  in  the  declaration,  for  oMy  formal 
variance  between  the  aUegation  and  proof.  Prinee't  Dig.  44S. 
The  preatnble  lo  this  act  seems  to  contemplate  the  omissions  of 
the  parliu,  as  well  as  the  officers  of  the  Court.  The  twenty-first 
Common  Law  rule  of  practice  authorizes  an  amendment  of  the 
declaration  in  matters  of  substance,  after  the  case  has  gone  to  the 
jury  on  the  appeal  trial,  at  the  discretion  of  the  Court.  Jiotclt- 
ki**'  Dig.  950.  This  rule  was  intended  to  give  a  practical  effect 
to  the  expressed  will  of  the  Legislature,  as  manifested  by  the  Act 
of  1818,  and  the  preamble  to  that  AcL  Amendments  should  al- 
ways be  allowed  in  furtherance  of  justice,  which,  as  a  general 
rule,  will  be  left  to  the  discretion  of  the  Court,  to  which  the  ap- 
plication is  made ;  and  if  the  refusal  of  the  amendment  in  this 
case  had  produced  no  other  result  than  to  have  compelled  the  par- 
ty to  submit  to  a  nonsuit,  pay  costs,  and  institute  a  new  action 
for  the  recovery  of  his  rights,  in  consequence  of  his  omission,  per- 
haps we  should  not  have  thought  it  our  duty  to  have  interfered 
with  that  discretion  ;  although  we  are  of  the  opinion  the  intention 
of  the  Legislature  would  have  been  more  fully  carried  out  by 
allowing  the  amendment.  But  the  facts  in  this  case,  as  disclosed 
by  the  record,  show  that  the  refusal  to  allow  the  amendment  was 
a  virtual  denial  of  the  plaintiff's  right  to  recover  damages  from 
the  defendant;  for,  as  the  law  then  stood,  the  plaintiff's  right  to 
commence  another  suit  was  barred  hy  the  ttaiute  of  Limilaliinu. 
In  this  view  of  the  case,  wo  are  of  the  opinion  the  amnndment 
should  have  been  allowed.     Tidd's  Practice,  653. 

Let  the  judgment  of  the  Court  below  bo  reversed. 
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No.  27^-JAifEB  Wiij>EK.  plaintiff  in  error,  tv.  H.  H.  hvurxts, 
defendant  in  error. 

[1.]  The  Act  of  the  Legulatore  of  the  99th  oT  Decembar,  1847,  which  dechin 
(hat,  btm  and  after  hi  [— iigc.  it  (bsn  not  be  nrtrmirr  to  makti  lemiilJga  on 
appeal  and  iqjanctioo  booda  panic*  to  mita  of  etmr — HeU,  not  to  be  apfdi- 
cabte  to  ra«rn  accoiriiig  befure  il«  paaaage  and  r**^"'E  at  the  time. 

[S.]  Tbe  claoie  of  the  Conatitntioa  of  the  United  Stale*  aod  of  Ibe  State  of 
Genrgn,  wUeb  prohibil*  ez  p«f  /acta  law* — Htld,  to  ^>ply  to  cnminal  lawa 

[3.]  RetioapectiTe  lam  whichare  notezfDjJ/actoin  iheirchancter.andwld^ 
do  not  impair  the  obligaliaD  til  coatncU,  are  not  within  the  ptofaiUtinm  of 
the  Cofwtitabon. 

[4.]  Tbe  Lefislsmic  jumj  pan  retrocprctire  Uwa.  anJ  the  Conrta  maj  mtcme 
them,  provided  Ibey  are  not  tx  pnil  facto  in  Iheir  cbaracter — do  mt  impair 
tbe  obli^tion  of  contnicta — divest  no  antecedently  Teated  rightn,  and  are  DoC 
Tiolative  of  tbe  great  fondameiital  prindplaa  of  tha  Social  Compact. 

[5.]  BetRMpectiTe  law*,  which  diveat  previoiuly  acqnired  right*,  ^Ifaoagfa  mch 
a*  STB  not  withm  the  prohibitioE*  of  the  ConHitiltion,  are  upon  the  same  poii- 
tioD,  aa  to  principle,  with  ex  powt  /aeto  Uwl ;  and,  if  enacted  by  the  Legit- 
Utore  will  not  be  enforced  by  the  Courti.  And  are  farther  void,  becaote  in 
cooflict  with  tbe  fandamental  principle*  of  onr  Government. 

[6-]  Law*  which  act  upon  mnediea  alaoe,  aldioogfa  retni^ieetive,  will  be  m- 
Ibrced  i  provided  ihey  do  not  impair  the  obligatioa  cf  conlrBCt*,  or  diatutb 
■baohilely  vetted  right* ;  and  only  go  to  confirm  right*  already  exiMing,  and 
in  fiuthenutce  of  tha  remedy,  by  curing  defect*  and  adding  to  the  mean*  of 
enEirciiig  existing  obligatioD*.  Tha  Act  of  the  29th  of  December,  1847,  ia 
not  widiin  theie  proriao*. 

[7.]  Motion  totainstats  the  caas,  after  the  writ  of  etror  dimu**ed,  refiued 

Motion  to  dismias  writ  of  error.  Heard  before  the  Supreme 
Court  at  Macon,  February  Term,  1848.  Also,  motion  to  rein- 
state the  case  after  the  writ  of  error  diemiaaed.  Tried  same 
Tenn. 

His  Honor,  Judge  Loupkin,  gave  no  opinion,  the  defendant 
in  error  being  a  relative. 

On  motion  to  diBmiss  writ  of  error.  Kino  &  Gokson  appeared 
as  counsel  for  the  plaintiff,  in  opposition  to  the  motion,  Harmon 
tc  Trifpe,  for  the  motion. 

Oil  motion  to  i-eiiiBtate, — Starke,  for  plaintifiT,  Harmon  & 
TairrE,  for  defendant. 
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For  the  pounds  of  the  respective  motionB  before  mentioiied, 
see  the  opinion  delivered  hy  the  Supreme  Coutt. 

By  the  Court — Nisbet,  J.  delivering  the  opinion.      • 

A  motion  was  made  in  this  cue  to  dismiss  the  bill  of  excep- 
tiona  and  writ  of  error,  because  the  security  on  the  appeal  was 
not  made  a  party.  Heniy  H.  Lumpkin  had  obtained  judgment 
against  Junes  Wilder,  the  plaintiff*  in  error,  and  his  security  on 
the  appeal  Wilder  brought  a  writ  of  error,  withoal  joining  his 
security,  against  whom  judgment  had  passed  equally  with  him- 
self. The  reply  tn  the  motion  to  dismiss  was  an  Act  of  the  last 
Legislature,  which  declares  that,  from  and  after  its  passage,  it 
shall  not  be  neeessary  to  make  securities  on  the  appeal  parties  to 
writs  of  error  before  this  Court.  Not  only  was  the  judgment  of 
die  Circuit  Court,  upon  which  error  was  charged,  pronounced  be- 
fore the  passage  of  the  Act,  but  the  plaintiff's  suit,  upon  hk  writ 
before  this  Court,  was  pending  at  the  time  it  bean  dale. 

[1.]  According  to  the  law,  as  it  stood  at  the  time  this  writ  of 
error  was  brought,  and  at  the  time  the  Act  of  the  Legislature 
was  passed  which  repealed  it,  Henry  H.  Lumpkin  bad  the  right 
to  require  the  security  on  the  appeal  to  be  joined  as  aparty  plain* 
tiff  before  this  Court.  He  had  recovered  judgment  in  the  Conrt 
below  against  two  defendants,  one  of  whom  could  not  bring  the 
writ.  Let  it  be  noted  that  such  was  the  law,  not  alone  by  the  de- 
cision of  this  Conn,  which  might  be  quite  sufficient,  it  being  a 
judgment  of  the  highest  judicial  tribunal  known  to  the  laws  of 
Georgia, — but  such  was  the  law  as  held  by  the  highest  judicial 
tribunals  of  our  sister  States,  and  by  the  Supreme  Court  of  the 
United  States.  And  not  only  so,  but  such  was  the  rule  by  the 
Common  Law,  as  we  adopted  it,  and  therefore  as  much  the  Uw 
governing  the  rights  of  parties,  and  as  obligatory  upon  this  Court 
as  if  it  had  been  embodied  in  the  statute  which  organiised  it.  It 
was  not  a  mere  rule  of  practice,  adopted  for  convenience,  but  an 
established  rule  of  right,  obligatoiy  upon  the  Courts,  and  the 
people  of  this  State.  A  rule,  too,  founded  in  reason  and  good 
aense.  What  was  the  reason  of  the  rule  as  it  existed  at  Common 
Law,  whence  we  derived  it,  as  applicable  to  precisely  such  a  case 
as  is  this  case  ?  I  have  stated  that  where  a  party  has  judgment 
against  several,  he  is  not  compelled  at  Common  Law  to  join  issue 
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upon  a  writ  of  error  brou^t  by  oae  defendant,  but  maj  dtBiaies 
his  writ  upon  motion.  The  reoBon  is,  "for  otberwiBe  this  incon- 
Tenience  would  enrae.tbBt  ererf  defendant  migfat  bring  a  writ  of 
etror  hj  bimBelf,  and  by  that  meana  delay  iba  plaintiff  from  his 
execution  for  along' time,  and  fiom  having  any  benefit  from  his  judg- 
Bient,  though  it  mi^t  be  affirmed  once  or  oflener."  THd^t 
Praaioe,  1136.  CartA.  S.  3  Bwrraw,  1789.  To  make  the  rale 
applicable,  it  ia  neceuary  that  the  defendants  be  in  life  and  be 
aggrieved  by  the  judgment.  By  our  law  liie  judgment  paaaes 
equally  against  the  security  on  the  appeal  with  hU  principal, — 
he  is  equally  bound  by  it  to  the  plaintiff, — its  lien  attaches  equaUy 
upon  his  property.  He  is  necessarily,  therefore,  presumed  to  be, 
until  tbecontrary  appears,  aggrieved — and  be  was  in  life.  By  the 
law,  too,  organizing  this  Court,  where  the  judgment  of  the  Court 
below  is  for  a  sum  certain,  and  it  ia  affirmed  by  this  Court,  the 
plaintiff  may  enter  up  judgment  in  the  Coart  below  against  the 
defendantand  hi*  teeuritiet,  for  principaL interest,  coats  and  dam- 
ages. Act  qflMb,  Sect.  5.  I  E£lly,8.  This,  d>en,  is  the  ease 
CO  which  the  rule  applies.  To  this  rule  the  parties  were  amena- 
ble when  this  writ  was  broughL  The  right  which  Lumpkin  had 
taider  iiisl  rale,  ynxnM  to  be  ddayed  m  the  o^bnxmaUofAitJtidg- 
meiU  longer  lha»  the  tifite  necatary  to  hear  and  detarmi»e  one  writ 
of  error  by  aU  the  defrndantt.  If  the  late  Act  of  the  Legislature 
applies  to  this  case,  then  of  that  right  he  is  divested.  For  that 
Act,  whilst  it  declares  that  it  shall  not  be  necessary  to  make  se- 
curities on  the  appeal  patties  to  writs  of  error,  doea  not  inhibit 
die  security  from  bringing  his  several  writ,  and  thus  subjects  the 
plaintiff  to  the  very  Wrong  &om  which  he  was  protected  by  the 
Common  Law.  In  support  of  the  rule,  as  established  by  this 
Coun,  see  &rther  :  6  Clo.  25.  Gro.Eliz.&^^9.  YelvA.  3  Mod. 
134.  1  Ijd.  Raymond,  71,  151.  &  Mod.  16,  69.  Carth.  367. 
Comb.  354.  Bolt,  54.  1  Ld.  Raymond,  S44.  Carth.  404.  1  Saii. 
319.  5Mod.358.  6  Mod.  40.  1  Stra.S3i.  1  lAuZ,  606.  S  Mod. 
305.  Cos.  7ha.  Hardee,  135.  6  Bame»,202.  lWil*.S8.  2Dnm/. 
fy  Ea*l,  737.    2  KeUy,  440, 441. 

The  Legislature  did  not,  as  we  think,  intend  this  Act  to  have 
any  retroactive  effect.  It  is  in  the  following  words ;  "  Be  it  enacted, 
&c,  thalj'rom  and  after  the  postage  of  thii  Act,  it  shall  in  no  caae 
be  considered  as  necessary  to  join,  with  the  parties  to  the  suit  of 
the  Superior  Court,  carrying  a  case  from  there  up  to.  the  Su- 
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premeCouTt  by  billaofexcepcioQftnd  writs  of  error,  the  security 
on  appeals,  or  any  injunction  bond." 

"  Section  2.  That  do  writ  of  error  shall  be  dismisBed  or  delayed 
in  its  hearing  and  decision,  where  the  parties  to  the  writ  or  de- 
claration below  are  included  in  said  writ  of  error." 

If  it  had  been  the  intention  of  the  Legislature  to  cause  this  Act 
to  retroopoct,  or  to  embrace  cases  pending,  we  have  a  right  to 
presume  that  they  would  have  so  declared.  It  is  not  to  be  pre- 
sumed that  they  would  have  left  the  exercise  of  eo  dangerous  a 
power— a  power  the  exercise  of  which  has  been  so  rarely  attemp- 
ted— to  conjecture  or  constniction.  That  they  did  contemplate 
retrospective  operation  is  negatived  by  the  &ct,  that  by  the  terms 
of  the  Act,  it  is  made  to  take  effect  ^rom  a»d  after  iu  daU.  It 
does  not  di&r  from  suy  other  Act  which  declares  what  the 
lav>  thait  be.  It  is  prospective,  and  as  such  this  Court  wiU  give 
it  fiill  effect.  ^ 

A  distinction  is  sometimes  sought  to  be  drawn  between  a  de- 
claratory statute  and  one  which  enacts  a  new  rule  of  law.  The 
former  being  considered  by  some  as  tree  from  the  objectionfl 
which  BO  justly  he  against  retroactive  laws  in  general.  If  not 
obnoxious  to  tbe  same,  it  ia  to  equally  fatal  objections.  If  a  stat- 
ute or  a  principle  of  the  Common  Law  be  of  such  doubtful  import 
— ^its  meaning  be  so  obacura  as  to  constitute  no  intelligible  rule 
of  action,  and  the  Le^pslature  undertakes  to  give  an  expoution  of 
it,  then  such  ezpoeition  amounts  to  one  of  two  things— either  a 
new  rule  or  a  judicial  construction  of  an  existing  rule.  If  the  for. 
mer,  it  is,  as  I  shall  undertake  to  show,  without  retrospectiTe  ef- 
fect, and  if  the  latter,  it  is  the  exercise  of  a  power  which  belongs 
to  the  Legislature  of  no  free  country — which  most  assuredly  does 
not  belong  to  the  Legislature  of  Georgia.  By  the  fundamental 
principles  upon  which  ourpolitical  system  is  founded,  all  the  de- 
partments of  the  Government  are  distinct — their  powers  are  de- 
fined with  careful  exactness — their  boundaries  are  marked  with 
precision  and  clearness.  It  is  necessaiy  lo  the  entire  system  that 
each  should  be  confined  to  its  proper  sphere,  and  that  no  one 
should  infringe  tbe  rightful  functions  of  others.  This  separation 
and  independence  of  the  legislative,  judicial  and  executive  de- 
partments, is  the  chief  glory  and  distinguishing  excellence  of  tbe 
free  ioBtitutioQs  under  which  it  is  our  happiness  to  hve.  Upon 
the  judiciary  devolves,  more  than  upon  any  other  branch  of  tbe 
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GorennneDt,  the  preeminent  and  mostserione  obligation  of  hold- 
ing the  depanmeota  steadily  to  Aeir  ra^vecdre  spheres.  That 
ia  the  balance  wheel  of  the  machine.  The  obUgation  mnai  be  met 
and  fiilfiDed — with  finnneas,  yet  with  laboriouB  carefiilnesB — widi 
forbearance  and  moderaticn,  and  widi  a  profound  aenee  of  iha 
conaequences  which  may  reault  from  raahnesa  on  the  one  hand, 
or  timidity  on  the  other.  The  mle  laid  down  by  the  Suprema 
Court  upon  the  subject  of  nnctwatitutional  laws,  is  mtMt  aalutary, 
and  that  ia  that  no  law  ahould  be  declared  nncoaslitntional  npon 
implication  and  conjecture.  The  i^poailion  between' the  Con- 
Btitution  and  the  law  should  be  mcb  as  to  prodnee  a  dear  and 
ttrong  conviction  on  the  mind  of  the  Judge,  that  the  law  and  the 
Constitution  are  in  conflict.  FUtchtr  vi.  Peck,  6  Cranck,  87. 
The  same  rule  ought  to  obtain  when  the  Courts  assume  to  deny^ 
aa  they  may  do,  to  the  Legislature  the  exercise  of  a  ftmetiMt 
which  appertains  to  the  judiciary,  or  the  enerciae  of  a  power, 
which  although  not  within  the  prohibitions  of  the  Constitution, 
ia  yet  inconsistent  with  those  principles  of  right  and  justice 
which  lie  at  the  foundation  of  all  free  goTemnKnt.  Suppose, 
then,  that  the  Act  we  are  considering  be  declaiatory  of  a  doubt- 
ful rule  of  the  Common  Law  relative  to  the  joinder  of  parties 
plaintiffi  to  writs  of  error,  would  such  declaration  be  die  law  of 
a  case  pending  at  the  time  it  is  made — the  law  of  this  caae  T 
Would  this  Court  be  bound  to  reapet^  it,  aa  obligatory  upon 
diem  1  Whilst  we  may  admit  that  there  may  be  cases  in  whidi 
a  declaratory  statute  may  be  allowed  to  r^roact — indeed,  whilst 
we  admit  diat  there  are  cases  where  a  new  law  may  take  effect 
retroacdvely,  yet  this  is  not  one  of  them.  A  legislative  exposi- 
tion of  a  doubtful  law  is  the  exercise  of  a  judicial  power,  and  if  it 
interferes  with  no  vested  right,  impairs  the  obligation  of  no  con- 
tract, and  is  not  in  conflict  with  die  primary  principles  of  our  so- 
cial compact,  it  ia  in  itself  harmless  and  may  be  admitted  to  lotro- 
actire  efBciency.  But  if  rights  have  grown  up  under  even  a  law  of 
aomewbat  ambiguous  meaning,  then  the  universal  rule  of  our 
system—indeed  of  the  English  system  of  government,  and  of  oth- 
er systetna  which  approximate  to  free  government,  applies.  That 
rule  is,  the  Couits  declare  what  the  law  i» — the  Legislature  de- 
clares what  the  law  thaU  he.  This  rule  has  its  application,  aa  a 
general  proposition,  to  all  laws.  It  ia  the  etaunchest  bulwark  of 
freedom— ihe  strongest  of  all  the  barriers  which  human  experienc* 
I 
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has  beeo  enabled  to  erect  a^inst  the  encroachmenla  of  tyranny 
upon  the  rights  of  man.  I  can  imagine  no  more  perfect  erofaodi* 
ment  of  tyranny,  than  the  power  in  one  and  the  same  function* 
ary,  whether  legislature,  king,  emperor,  prince  or  proconsul, 
to  make  the  laws  and  to  expound  them.  In  auch  a  case  there  is 
no  limitation  of  power — no  responsibility — no  preecription  of 
law — no  security  for  property,  franchise,  pei-son  or  character — all 
depends  upon  the  whim,  caprice  or  passion  of  the  tyrant. 

Forcibly  and  clearly  does  Chancellor  Kent,  in  Dash  w.  Van- 
kletk,  annonnce  the  conclusions  of  his  great  mind  upon  this  sub- 
ject; "But,"  says  he,  "if  it  [a  statute  of  New-York]  be  consid- 
ered as  an  exposition  of  the  former  Acts  for  the  information  and 
government  of  the  Courts  in  the  decision  of  causes  before  them, 
it  would  then  be  taking  cognizance  of  a  judicial  question.  Thia 
could  not  possibly  be  the  meaning  of  the  Act,  for  the  power  that 
makes  is  not  the  power  to  construe  the  law.  It  is  a  well-settled 
axiom  that  tbe  union  of  these  two  powers  is  tyranny.  Theorists 
and  practical  statesmen  concur  in  this  opinion.  Our  government, 
Uke  all  other  free  governments  upon  this  continent,  and  like  the 
only  firee  government  at  present  remaining  in  Europe,  consists  of 
departments,  and  contains  a  marked  separation  of  the  legislative 
and  judicial  powers.  The  Constitutions  of  several  of  the  United 
States,  and,  among  others,  those  of  Massachusetts  and  Virginia, 
have  an  express  provision  that  the  legislative  and  judicial  powers 
■hallbe  presented  separate  anddistinct,  so  that  one  department  shall 
not  exercise  the  functions  belonging  to  the  other.  •  •  •  • 
And  if  it  be  not  found  in  our  own  Constitution,  in  terms,  it  ex- 
ists there  in,  substance — in  the  organization  and  distribution  of 
the  poweiB  of  the  departments,  and  in  the  declaration  that  iho 
ttiprettu  Ifgiilalife  power  shall  be  vested  in  the  Senate  and  As- 
sembly. No  maxim  has  been  more  universally  received  and  cher- 
ished as  a  vital  principle  of  freedom.  And  without  having  re- 
course to  the  authority  of  elementary  writers  or  to  the  popular 
conventions  of  Europe,  we  have  a  most  commanding  authority  in 
the  sense  of  the  American  people  that  the  right  to  tntoi-pret  laws 
does  and  ought  to  belong  exclusively  to  the  Courts  of  Justice." 
7  Joknt.  R.  507-8. 

The  Stale  of  Georgia,  like  Virginia,  Massachusetts  and  oth- 
er of  the  States,  has  declared  in  her  fundamental  law,  that  ber 
depsTtments  of  government  shall  be  distinct.     The  first  section 
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of  the  first  article  of  tbe  Constitution  aonouncas  that  "  The  legis- 
lative,  executive  and  judiciary  departments  of  govemment  shall 
be  distinct,  and  each  department  shall  be  confided  to  a  separate 
-body  of  magistracy;  and  no  person  or  collection  of  peraons,  being 
of  one  of  those  departments,  shall  exercise  any  power  properly 
attached  to  either  of  the  others,  except  in  the  instances  herein  ex- 
pressly permitted."  Prince,  902.  So,  then,  if  the  Act  of  1847 
be  viewed  in  the  light  of  a  declaratory  statute,  it  does  not  govern 
this  case — we  do  not  recognize  the  power  in  the  Legislature  so 
to  construe  the  Common  Law  as  to  afiect  by  that  c<HisIniction 
lights  which  accrued  to  Mr.  Lumpkin  under  it  before  the  passage 
of  that  AcL  What  his  rights  were,  and  the  reason  of  them,  I  have 
already  shown.  But  farther — I  do  not  cotuider  that  the  Legisla- 
ture viewed  this  Act  in  that  light.  We  have  a  right  to  assume 
that  the  Legislature  knew  what  the  Common  Law  was — a  con- 
trary presumption  would  be  unjust  to  that  body,  whether  consid- 
ered as  individual  citizens  or  as  a  dapaRmeut  of  tbe  government. 
They  knew  that  the  rule  of  the  Common  Law  was  not  doohtful. 
but  settled,  and  acquiesced  in,  both  in  England  and  in  this  coun- 
try. They  did  not  intend  to  make  a  construction  of  die  o\A  law, 
but  to  establish  a  new  rule.     2  Oranck,  272.    3  Cai»et,  69. 

[2.]  Can  this  new  rule  retrospect!  is  the  enquiry  that  remains. 
Can  it  be  made  to  apply  to  this  case  T  And  first,  it  nny  be  said 
that  it  may,  because  it  is  not  within  the  prohibitions  of  the  Consti- 
tution,— it  is  not  an  expoitfacto  law, — ^nor  b  it  a  law  impairing  tbe 
obligation  of  a  contract.  I  believe  it  is  well  settled — so  consid- 
ered since  the  case  of  Colder  vt.  Bull  before  the  Supreme  Court 
of  the  United  States  in  1798 — that  the  prohibition  in  the  CoDSttta- 
tion  against  the  passage  by  the  State  Legislatures  of  ex  pOMtJaeto 
laid*,  does  not  relate  to  tbe  rights  of  the  citizen,  either  of  proper- 
ty or  of  contract.  Its  object  has  been  repeatedly  adjudged  to  be, 
to  protect  the  person  of  the  citizen  from  punishment  by  legisla- 
tive acts  having  a  reti-ospective  operation.  Blackstone's  definition 
has  been  recognized  os  tbe  meaning  of  ex  pott  facto,  as  used  in 
the  Constitution  of  the  Union,  and  the  States  where  it  is  found. 
It  is  con»dered  as  referring  to  penal  laws,  and  had  its  origin  in  the 
jealous  regard  of  the  people  of  the  United  States  for  personal  lib- 
erty, and  their  well-founded  hatred  of  the  laws  of  attainder  and 
confiscation,  which  disgraced  the  governments  of  the  old  world. 
As  to  what  laws  fall  within  this  constitutional  prohibition,  with  a 
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fiill  expontion  of  ita  meaning,  see  the  opinions  of  ihe  Supreme 
Court  Bench  in  the  case  last  referred  to.  It  is  admitted  that  this 
law,  not  being  peoal,  does  not  fall  within  this  prohibition,  as  con- 
atrued  hj  the  highest  tribunals  of  our  coantty.  See  Colder  vt, 
BnU,  3  DaiUu,  386.  Fletcher  v».  Peek,  6  Craneh,  138.  OgdtH  r*. 
Saund^i,  12  Wheat.  266.  SatterUe  vt.  MatKeursOn,  2  Pelert'  8. 
C.  R.  380.  Watton,  el  al.  w.  Mercer,  8  Petert'  S.  C.  It.  110.  1 
Kent  Cffin.  381,  382.  S  Story  Com.  oh  the  Constitution,  21g,  ted. 
1339.  2  ElUoet Dthatei.  343,  352,354.  By  Law,  Judge, m  For- 
jytA  rt.  Marbury,  R.  M.  Charltmi'i  R.  326. 

[3.]  Nor^o  we  claim  that  the  Act  of  the  Legislature  falls  with- 
in that  prohibition  of  the  Federal  Conatitutinn  which  is  levelled 
against  laws  which  impair  the  obligation  of  contracts.  A  .subtle 
process  of  reasoning  might,  it  is  true,  go  a  great  way  to  establish 
a  contract  between  Lumpkin,  the  plaintiff  in  the  Court  below, 
and  the  defendants  to  his  judgment,  by  operation  of  law,  by  vir- 
tue of  which  they  would  be  bound,  if  they  came  into  this  Court 
npon  a  writ  of  error  to  reverse  his  judgment,  to  come  together. 
Andfartber.toshow  that  if  Lumpkinia  amen^leto  the  Act  of  the 
last  Legislatuie,  the  obligation  of  that  contract  is  impaired.  But 
we  do  not  test  this  case  upon  that  ground.  We  admit  that  the 
kw  does  not  come  within  that  prohibition.  Laws  of  the  Stale 
Legislatures  which  do,  are  void.  With  the  admission  now  made, 
it  would  be  foreign  to  the  necessities  of  this  case  to  go  into  the 
learning  with  which  the  American  books  are  crowded  upon  this 
subject. 

[4.]  We  mean  to  say,  then,  that  the  Act  of  the  General  Assem- 
bly cannot  be  made  to  apply  to  this  ease,  without  giving  it 
rorptetivt  operation,  because  the  rights  of  Mr.  Lumpkin,  as  de- 
fendant in  error,  existed  anterior  to,  and  the  writ  of  er 
pending  at  the  time  of,  its  passage.  That  thus  to  gire  the  law  a 
retrospective  operation,  would  be  to  divest  rights  which  had  al- 
ready Tested  in  the  defendant  in  error.  And  that  to  do  so,  would 
be  the  exercise  of  a  power  which  does  not  belong  to  this  Court. 
We  have  seen  that  the  Legislature  could  not  have  intended  to 
make  this  law  retrospective — had  they  in  terms  declared  that  it 
should  embrace  pending  cases,  w)iy,  then,  the  question  might  have 
been  leas  free  from  embarassment.  That,  however,  I  would  not 
have  hesitated  to  declare  the  law,  ax  1o  all  such  cases,  a  nullity. 
JVov,  the  ^Awer  of  thit  Court  is  invoked  to  give  a  leiroactivc  ef- 
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ficieiicy  to  a.  law  which  was  obviously  iotended  to  be  proepective 
only.  Believing,  as  we  do,  that  the  law  was  expected  to  he  only 
pmapective,  this  caae  does  not  g^ve  rise  to  any  conflict  between 
the  Legislature  and  the  Judiciary.  This  Court  is  asked  lo  do 
what  the  Court  of  King's  Bench,  in  the  teeth  of  the  vaunted  om- 
nipotence of  the  British  Parharaent,  refused  to  do.  To-wit:  to 
adjudge  a  case  accoi'ding-  to  a  law  passed  after  it  was  cammeiiced. 
As  early  as  the  reign  of  Charles  II.,  in  a  case  which  epnmg  up 
under  the  statute  of  frauds  and  perjuries,  it  was  solemnly  deter- 
mined that  the  Court  would  not  give  retrospective  action  to  a 
statute,  BO  as  to  affect  a  right  of  action  which  accrued  to  a  party 
prior  to  the  time  when  the  statute,  by  its  terms,  was  to  take  ef- 
fect, although  the  suit  was  not  commenced  until  aAer  that  tinie. 
The  case  was  this  :  The  statute  of  frauds  enacts,  "that  Irom  and 
after  the  24th  of  June,  1677,  no  action  shall  be  braught  whereby 
to  charge  any  person,  upon  an  agreement  made  upon  consideia- 
tion  of  marriage,  unless  such  agreement  or  some  memorandum  or 
note  thereof  shall  be  in  writing,"  &c,  A  parol  pitimise  upon  con- 
sideration of  marriage,  was  made  before  the  24th  of  June,  1677, 
and  an  action  broiight  upon  it  afterwards.  The  statute  was  plead 
in  bar,  and  the  Court  held  that  the  statute  extended  only  to  prom- 
ises made  after  the  24th  of  June,  1677,  and  that  the  Act  cmdd  not 
have  a  retrospect  to  take  away  an  action  to  which  the  plaintiff  wot 
be/ore  entitled.  G'dmer  vs.  Shooter,  2  Shower,  \%.  2  jtfod.  310.  8 
See.  237.  1  Vcntr.  330.  This  case  has  a  particular  relevancy  to 
the  case  at  this  bar,  in  this,  that  the  right  in  the  English  case  was 
a  right  of  action,  and  the  right  in  this  case  is  not  right  of  action  ill 
the  plaintiff,  but  a  right  of  like  character  in  principle,  to-wit  -.  a 
right  of  defence  in  the  defendant.  Again,  in  the  reign  of  George 
III,,  in  CoKch  vs.  Jeffries,  Lord  Mansfield  declared  the  same  doc- 
trine. That  was  a  qui  tam  action  to  recover  a  penalty  Ibr  not  pay- 
ing the  stamp  duty  on  indentures  of  apprenticeship.  A  verdict 
was  had  for  the  plaintiff,  and  a  motion  made  to  restrain  him  Irom 
entering  up  judgment,  upon  the  groand  that  the  defendant  had 
paid  the  duty,  pursuant  tp  an  Act  passed  since  the  verdict,  which 
,  discharged  from  the  penalty  all  persons,  who  having  incurred  it, 
would  pay  the  duty  before  a  given  day.  It  waa  argued  for  the 
plaintiff  that  the  Act  extended  only  to  actions  to  be  brought  m 
/uturo,  and  that  he  had  a  vested  right  in  the  penalty.  For  the 
defendant  it  was  said  :  the  Act  has  no  proviso  to  save  actions  al- 
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ready  brought,  and  tberefbre  it  extends  to  Oieaa ;  the  Court  wiH 
not  add  such  a  proviso  when  the  Legislature  has  omitted  it ;  tuid 
that  the  words  of  the  Act  were  very  strong,  to-wit :  that  the  per- 
son paying  the  daty,Scc.iiAaU  be  aequiUedand  ditehargedi^ and 
J'rom  Ae  laid  pataUie*.  Lord  Mansfield  said,  "Here  is  a  ri^t 
vested.  And  it  is  not  to  be  imagined  that  the  Legislature  could, 
by  general  words,  intend  to  take  it  away  from  the  person  in 
whom  it  had  so  legally  vested,"  i^.  4  Burrow,  3460.  Hen  also 
it  may  be  said,  there  ia  no  proviso  to  save  pending  actions,  and  the 
Court  will  not  add  one— that  the  words  of  the  Act  are  veiy  strong, 
&c.  To  all  of  which  we  reply,  as  Lord  Maosfield  replied  to  VIx, 
Ashnrat,  "  Here  is  a  right  veated,"  Sic.  The  doctrine  of  the  Com- 
mon Law  is  nova  eoiutitiUio  J\Uuru  Jorma^t  mpottere  debet,  mm 
prateritis.  Out,  292.  6  Bae.M.  370.  1  BitKi.  Com.  U.  Puf. 
fendorf  asaerta  the  principle  strongly  in  the  following  wonls :  "  A 
kw  can  be  repealed  by  the  lawj^ver,  but  the  rights  which  have 
been  acquired  under  it  while  it  was  in  feroe,  do  not  thereby  cease. 
It  would  be  an  act  of  absolute  injustice  to  abolish  wiih  the  law  all 
die  effects  which  it  has  produced,  (Droit  dela  Nat.L,  Z  ciL  6, «.  6,) 
and  it  is  embodied  in  the  Civil  Code  of  France.  Cede  Civil  de* 
Fnatfou,  No.  2. 

If  vested  ri^tB  are  thus  sacredly  regarded  and  effectually  pn> 
teded  in  monarchial  England  and  regal  Fiance,  with  what  great- 
er solemni^  au^A  they  not  be  considered  in  republican  America  I 
According  to  our  views  of  government  it  iB  in  all  its  depaitmMits 
a  trust  Presidents,  Legislators  and  Judges  are  but  agents,  crea- 
ted by,  and  responaible  to,  the  people.  The  citizen,  and  not  the 
ruler,  is  the  object  of  prime  consideration — ^bis  liberty — his  prop- 
erty— his  contracts — and  his  ri^ts,  are  the  peculiar  objects  of 
governmental  protection.  One  of  die  ends  of  government,  as  we 
have  declared,  is  to  ettaihth  ju»tice,—j%»tiee  between  individuals.  - 
My  righU  by  our  rightt,  according  to  the  compact  of  government 
into  which  the  people  of  this  Union  have  entered,  are  to  be  estab- 
lished and  guarded  from  encroachment — are  to  be  protected  from 
foreign  violence,  the  assaults  of  our  own  rulera,  and  from  individ- 


[5.]  I  have  already  admitted  diat  this  law  is  not  within  the  pro- 

liibidons  of  the  Constitution  of  the  United  States,  nor  is  it  within 

the  prohibitions  of  the  State  Constitution..    It  has  been  decided 

tnf  the  Supreme  Court,  that  laws  of  the  States,  which  by  retro- 
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spection  diTeat  ri^ts  wMch  have  antecedently  vested,  are  not 
agaitiflt  the  Constitution  of  tfae  United  States,  provided  they  do  not 
impair  the  obUgation  of  contrBcts,  and  do  not  partake  of  the  char- 
acter of  ex  fo»t  facto  laws.  Satterlee  e*.  Matheurton,  8  Peten,  413. 
Watimn  v».  Mercer,  8  Petert,  1 10.  Charlei  River  Bridge  w.  War- 
ren 'Bridge,  1 1  Petert,  S39, 540.  This  decision,  and  the  admisaiona  I 
have  made,  divest  this  law  of  all  ohjection  derived  imiHedialdy  from 
the  Constitution.  I  do  not  deny  but  that  the  Legislature  ma; 
rightfully  pass  some  retrospective  laws — Acts,  fot  example,  of  ob- 
Uvion  or  pardon — or  which,  wliatever  be  their  character,  neither 
impair  the  obligation  of  contracts,  nor  are  within  the  prohibition 
against  ex  potljacto  laws,  nor  divest  rights  antecedently  existing, 
nor  violate  the  fundamental  principles  ofourSociatCompact.  But 
laws  retrospective,  although  they  are  not  ex  pott  facto,  and  im- 
pair not  the  obligation  of  contracts,  which  divest  rights,  or  Which 
are  palpably  in  conflict  with,  (to  use  the  language  of  Chase,  J.  in 
Colder et.  Bull,)  "the  great  first  principles  of  the  Social  Com- 
pact," the  Legislature  cannot  rightfully  enact,  and  if  enacted,  the 
Judiciary  will  not  enforce.  The  power  is  denied  upon  principles 
which  lie  lower  than  the  Constitution  itself— principles  upon 
which  that  instrument  is  based — which  constitute  the  foundations 
of  the  government— principles  of  right,  found  in  the  mind  of  all 
enUghtened  and  9>od  men^-of  universal  appUcation,and  unchang- 
ing as  the  soured  Irom  whence  they  come,  the  bosom  of  the  Dei^f. 
It  is  curious  to  see  with  what  reluctance  the  Courts  of  Justice 
give  in  to  the  idea  that  the  ex  pott  fa^o  clause  in  the  Constitu- 
tion should  be  confined  to  penal  laws.  The  minds  of  some  of  our 
greatest  jurists  seemed  to  chafe  in  the  technical  fettere  which 
bound  them.  Thus  Patterson,  Justice,  in  Colder  v».  BmU  says . — 
"I  had  an  ardent  desire  to  have  extended  the  provision  in  the 
Constitution  to  retrospective  laws  in  general.  There  is  neither 
policy  nor  safety  in  such  laws,  and  therefore  I  have  always  had  a 
strong  aversion  against  them.  It  may  in  general  be  truly  said  of 
retrospective  laws  of  every  description,  that  they  neither  accord 
with  sound  legislation,  nor  the  fundamental  principles  of  the  So- 
cial Compact.  But,  on  full  consideration,  lam  convinced  that  ex 
pott  facto  laws  must  be  limited  in  the  manner  already  expressed. 
They  must  be  taken  in  their  technical,  which  is  also  their  com- 
mon end  genera]  acceptation,  and  not  to  be  understood  in  their 
Utersl  sense."      Mr.  Justice  Johnson,  in  Satterlee  vt.  MaliewMm, 
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S  PeUn,  414,  dengnates  the  limitation  as  an  "unhappy  idea." 
Mr.  Jiudcs  Story  intimates  that  if  the  question  were  now  open, 
it  would  be  a  doubtful  one.  3  Story't  Com,  on  the  Coiutitvtwn, 
212.  Chancellor  Kent,  in  DatA  vs.  Vtutkleek,  remarks:  "An 
acpottjaeto  law,  in  the  strict  technical  sense  of  the  term,  is  usu- 
ally understood  to  apply  to  criminal  cases,  and  this  is  its  meaning 
vrben  used  in  the  CoBstltutioa  of  the  United  States,  yet,  laws  im- 
pairing previouBly  acquired  civil  rights,  are  equally  viilJait  the 
rea*o»  of  that  prohibition,  and  equally  to  be  condemned.  We 
have  seen  that  the  cases  in  the  English  and  the  civil  law  apply  to 
such  rights,  and  vro  shall  find,  upon  farther  examination,  that 
there  is  no  distinction  in  principle,  nor  any  recognized  in 
practice,  between  a  law  punishing  a  person  criminally  for  a  past 
innocent  act,  or  punishing  him  civilly  by  divesting  him  of  a  law- 
fully acquired  right.  The  distinction  consists  only  in  the  degree 
of  die  oppression,"  &c,  Judge  Law,  of  our  own  State,  in  For- 
^th  V*.  Marbury,  R.  M.  Charlton'*  R.  32S-9,  in  an  opinion,  which 
&r  leanung  compares  well  with  those  of  the  ablest  men  of  our 
country,  remarks :  "  These  words,  ex  pott  Jaeto,  as  defined  by 
Blackstone,  and  as  understood  and  explained  by  all  the  judicial 
Iribimals,  both  State  and  Federal,  have  been  so  universally  ap- 
plied to  criminal,  in  exclusioD  of  civil  law,  that  hoveverjutt  and 
ntetttary  the  extension  of  their  sense  and  meaning,  to  embrace 
the  latter,  jrught  teem  to  me,  I  could  scarcely  feel  myself  at  liberty 
ao  to  adjudge."  To  the  constructioa  of  this  clause,  so  decisively 
Mettled,  this  Court  yields.  We  believe,  however,  that  retroapec- 
tivo  laws  which  divest  previously  acquired  rights,  upon  principle, 
occupy  the  same  position  with  ex  pottjacto  laws,  and  such,  we 
apprehend,  will  be  ibnnd  to  be  the  result  of  all,  or  nearly  all,  the 
authorities.  2  Craneh,  212.  1  fay,  179.  ^  Serg.ifRateU.AQl. 
12  Bnd,  363,  372.  2  GaOiton,  105.  8  Wheat.  493.  1  NewHamp.  R. 
199.  1  Aik.  121.  2  Greenlea/,  28.  2  Petert'  S.  C.  R.  657-8.  I 
SttKh/ord,  fcd.  R.  220.  1  Harrington  D.  R.  77.  R.  M.  Charlton 
R.  333.  2  Alab.  R.  N.  S.  54.  1  Kent't  Com.  454-5.  7  John*.  R. 
477.   4  Wheat.  R.  578,  note.  12  Jhid,  286. 

But  aside  from  authority  derived  indirectly  from  the  Constitu- 
tion,such  laws  are  fbrbidden  by  the  nature  of  repubUcan  govern- 
ments, and  are  opposed  to  the  fundamental  principles  of  our  So- 
cial Compact.  They  defeat  the  jmttiee  which  government  in  this 
country  is  designed  to  establish.    No  government  can  be  pie- 
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Mimed  to  pomoM  the  transcendental  sovereignty  to  take  away 
Tested  rigfats  but  for  tbe  pnUic  uae,  and  ttiat  apob  pnynmit  of  an 
«qnivaleoL  The  fimdaiDsntal  principles  of  free  governtneat  re- 
iqaira  that  private  rights  beheld  aaered.  Story' i  Cam.  m  the  Com- 
mtmeiom,vol.3,p.268.  6CnMei,6T,l3i.  2  Paen,6&7.  9  C^uA, 
43.  I  NoU  1^  MeCord,  26.  1  Kdiy,  BOB.  S  Petm,  380,  413,  414. 
9  OrOHtA,  53$.  Stargemt  on  the  Oonttitntion,  ek.  S8,  30.  1  £n«f  r 
C%nii.466,twte.   7  Joibu.  A  506. 

{6.]  Bet  it  is  orgned  that  laws  whidt  rehtte  done  to  remedies 
trenot  obnoxioos  to  these  principles,  and  that  the  law  oTthe  Legio- 
latnra  under  review,  acts  alone  upon  the  remedy  of  die  plaintiff 
in  error  tn  prosecuting  his  rights  before  diis  CoorL'  It  is  tme 
that  remedial  statates  may  operate  retro^iectively,  provided  th^ 
do  not  irapur  contracts,  or  disturb  absolute  vested  rights,  and 
only  go  to  confirm  rights  already  existing,  and  in  fbrtheiance  of 
tlie  remedy,  by  raring  defects  and  adding  to  the  means  of  Mifbro- 
ing  existing  obligations.  The  Legislature  cannot  take  away  aQ 
remedy,  for  that  would  impair  a  contract  and  defeat  a  right. 
But  eveiy  change  and  modification  of  llie  remedy  does  not  involve 
such  a  consequence.  The  Legislature  may  vary  the  Datnre  and 
extent  of  the  remedy  so  always  that  some  substandve  rnnedybe 
in  fact  left.  Such,  I  apprehend,  are  the  mles  which  generally  ob- 
tran  npon  this  branch  of  tibe  subject.  Story'*  Com.  om  tht  QmiH- 
tttUot,  vol  3,  pp.  £50,  Sfll.  1  Kme*  Com.  454,  456.  10  Serg.  If 
Rav3le,\m.  16JW,35.  17i^,64.  'IWatt*,2aO.  16 Jlfiu«.a45. 
9  Matt.  360.  18  Maine  S..  109.  4  Wheat.  SOO,  207.  IS  Wheat. 
378.  3  Petert,  S80.  Now  it  is  sud  that  the  Act  of  the  Le^Ia- 
ture  makes  It  simply  unnecessary  to  make  secnrities  on  die  ap- 
peal, and  on  injunction  bonds,  parties  to  writs  of  error  before  this 
Court — that  it  therefore  relates  alone  to  the  remedy,  that  it  does  not 
d^troy  the  remedy  of  the  plaintiff  in  error,  nor  does  it  impair  it. 
But  on  the  contrary  it  makes  it  more  easy  and  av^lable.  This  is 
&11  true  BO  far  as  the  plaintiff  in  error  is  concerned.  He  certain' 
ly  has  no  caUBe  to  complain  of  the  Act,  But  how  is  it  with  Mr. 
Lumpkin,  the  defendant  in  error  1  By  the  modification  i^  the 
plaintiff's  remedy,  he  is  divested  of  a  right — a  right  at  Common 
Law,  founded  upon  good  reason,  to-wit :  the  right  of  requiring 
the  joinder  of  all  the  defendants  to  a  judgment  in  his  favor.  Thus 
legislating  npOn  the  remedy,  his  right  is  divested.  Suppose  the 
veidlcl  in  this  case  had  been  for  the  defendants,  and  ^te  plaintiS' 
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below,  Lumpkin,  had  brought  a  writ  of  error.  By  the  law  as  it 
WSB  before  the  passage  of  this  Act,  he  would  have  been  compelled 
to  make  both  the  defendants  below  defendants  in  error.  Because 
the  nile  of  this  Court  was,  and  ao  is  the  rule  at  Common  Law, 
that  all  persons  must  be  made  parties  to  the  pleadings  in  this 
Court  who  may  be  affected  by  its  final  judgment.  In  that  OTBUt, 
had  the  securi^  on  appeal  been  omitted,  the  act  of  the  Legisla- 
ture could  not  have  pracluded  the  defendant  from  dismissing  the 
writ,  because  it,  although  acting  alone  on  the  remedy,  would 
'  have  interfered  with  the  antecedent  rights  of  the  security.  So 
that  the  motion  to  quash  this  vrrit  must  prevail. 

[7.]  The  writ  being  dismissed  in  this  case,  on  a  subsequent  day 
of  the  same  Term  a  motion  was  made  to  reinstate  it,  the  security 
oa  the  appeal  having,  under  the  rule  of  this  Court,  consented  to 
become  a  party.  The  motion  was  disallowed.  The  dismission 
fi  the  writ  is  a  judgment  of  affirmance.  The  case  was  called 
and  beard  in  its  order — the  minutes  of  the  Court  for  the  day  were 
closed,  and  no  reason  is  given  for  the  motion,  but  the  plaintiff's 
misapprehension  of  tiie  Act  of  the  last  Legislature.  The  motion 
comes  too  lata.  We  cannot  now  open  the  judgmenL  Such  a 
practice  would  introduce  irregularity  and  confusion  into  the  bus- 
iness of  diis  Court.  If  this  motion  be  allowed,  then  a  precedent 
would  be  established  by  which,  at  any  time  during  the  Term,  all 
judgments  rendered  on  defective  pleadings  might  be  opened. 


Mo.  28^— EraxNins  A.  Nisbet,  and  others,  plaintiffs  in  error,  u. 
Joel  Walker,  defendant  in  error. 

[1.]  A  jodgmont  creditor,  ii])on  s  nnrkmi  oontract,  oomM  into  a  Court  of  Eq- 
oi^  neking  to  bsTo  bii  debt  uUiilBtl  enU  of  the  money  in  Ihe  huidi  of  the 
■Mgnees,  ariong  fnna  the  »ls  of  the  iusolveitt'a  property,  apon  nhicli  he  had 
a  lien  at  law,  which  ho  waived,  Comeirting  to  the  sale  upon  the  ainuwca 
of  the  tmiteea,  made  in  ignonmce  of  the  luury,  that  his  clwm  ihonld  be  paid, 
Heti,  that  the  imry  may  be  wt  np  hj  way  of  anawer  to  the  bill — [cwided  a 
mfBcient  excaae  be  rendend  why  the  original  debtor  did  not  aTsii  tumself  of 
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thin  (lebnce  at  law ;  anct  it  xutaiued  by  proofs  the  judgment  itull  be  dkplaoed 
fm  the  iUuT7,  and  stand  ool  j  against  the  (nut  /umd,  for  (he  prmctpal  and  le- 

gul  intereit  due  on  the  original  loan. 

In  Equity  in  Bibb  Superior  Court.     Dedded  by  Judge  Flotv. 

His  Honor,  Judge  Nibbet,  being  a  party  in  this  cause,  did  not 
preaide  during  the  argument,  nor  give  any  opinion  upon  it. 

The  facts  are  set  out  at  length  in  the  opinioQ  of  the  Court. 

PoK  &  Powers,  for  the  plaintiSa  in  error,  contended : 

iBt.  That  a  Court  of  Equity  will  lend  its  aid  in  &Tor  of  a  i2p- 
Jendaxt  against  whom  a  judgment  has  been  rendered  on  a  qsd' 
riouB  contract,  provided  defendant  had  no  notice  of  the  nsniy 
pending  the  action.  But  on  the  following  terms,  viz  :  That  he 
pays  the  principal,  with  legal  interesL  Liauing  vs.  Edy,  1  Je1t*$, 
Ch.  R.  47,  50.  Rogert  vt.  Rat?,htm,  ihtd,  367.  Tupper  w.  PowtU. 
ibid,  439.  Kenan  If  RockwU  r».  MiUer,  2  Kelly,  329.  WUliaat 
w.  Lee,  3  Atk.  223.    2  Pr.  Wm.  426. 

The  above  authorities  refer  to  cases  in  which  the  party  oppies- 
sed  seeks  to  be  relieved  in  a  Court  of  Equity.  But,  when  the 
lender  of  money  on  a  usurious  contract  seeks  to  enforce  his  nsuF- 
iouB  judgment  in  a  Court  of  Equity,  and  the  defendant  seta  up  and 
establishes  the  charge  of  usury,  the  Court  will  decide  according 
the  letter  of  the  statute,  and  deny  all  assbtance,  or,  at  all  events, 
will  only  aid  the  complainant  to  the  extent  of  the  principal  debt. 
Fanning  vi.  Ihtrham,  5  Johns.  Ch.  R.  122.  2  Bro.  Ch.  Rep.  642. 
ScoU  vs.  TTufiet,  2  HiU  fS.  C.J  Ch.  Rep.  Pickett  vt.  Pickett,  470. 
1  KeUij's  Rep.  409.    1  Fonh.  Eq.  25.  139,  140,  n. 

In  examining  the  majority  opinion  of  Chancellor  Johnson,  in  2 
HilFs  Ch.  Reports,  it  will  be  found  that  the  cases  relied  on  in 
support  of  that  opinion  do  not  support  it.  1  Muryhjfs  Rep. 
Branton  vs.  Dixon,  225,  In  which  it  is  expressly  adntitted  that 
the  plaintiff  showed  no  reason  for  his  neglect  in  not  tasBting  upon 
the  plea  of  usury  at  law.     Also  the  case  in  2  Bro.  Ch.  Rep. 

A  defendant  may  plead  to  a  scire  facias,  brought  to  revive  a 
decree  which  was  obtuned  against  him  by  default,  that  the  ori^- 
nal  contract  was  usurious,  hone  vs.  EUzey,  4  Hen.  tf  Mitn.  504. 
AMw.Rep.i^. 
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A  Court  of  Equity  never  aesUu  a  creditor  who  hea  been  guil- 
ty of  uauiy.    BlyoitUiuty,  125.    I  Deav.  !f  Bat.  Ch.  Rep.  m.    See 
Chanctilor  Ga$ton'i  remark*. 

Robert  V,  Habdehan,  for  defendant  in  error. 

The  counsel  for  the  defendant  in  error  makes  the  following 
points,  and  rely  on  the  authorities  cited. 

Ist.  Th&t  the  bill  in  Equity  filed  by  Walker  was  not  filed  to  un- 
force  the  contract  on  which  Walker's  judgment  waa  predicated, 
but  it  was  filed  to  enforce  a  subsequent  and  separate  trust  agree- 
ment entered  into  between  the  Messrs.  Nisbct  and  Walker,  un- 
tainted with  uBui'y,  and  founded  on  a  sufficient  and  valuable  consid- 
eration, by  which  Walker  waived  the  lien  of  his  judgment  at  law 
as  to  the  negroes  belonging  to  Mr.  Hines,  one  of  the  defendants 
to  the  judgment,  by  consenting  to  the  sale  of  said  negroes  by  the 
trosteee,  and  thereby  enabled  them  to  convey  good  titles  to  the 
purchasers  discharged  of  the  judgment  lien.  The  non-compli- 
ance with  the  stipulations  contained  in  this  agreement  on  the  part 
«f  the  Messrs.  Nisbet,  forced  Walker  to  apply  to  aCourt  of  Equi- 
ty to  obtain  his  rights,  under  said  agreement,  against  the  Messi-s. 
Nisbet,  and  against  whom  relief  alone  is  prayed  in  the  bill 
as  to  this  branch  of  the  case.  No  relief  is  prayed  against  Mr. 
Hines.  None  can  be  obtained  on  this  agreement  against  him— 
he  is  a  nominal  party — he  need  not  have  been  made  a  party. 

Ae  to  the  validity  and  consideration  of  the  agreement,  see  Chil- 
ly o»  QmtracU,  39,  dUo  N»te  I,  tame  page,  and  Note  II,  on  page 
33.  20  Wenddl,  184.  12  Masa.  Rep.  268.  And  as  to  Hines  be- 
ing a  party,  see  StmYi  Equity  Pleading,  216, 229,  231, 542. 

2d.  That  the  judgment  of  Walker  against  Lane,  Bails  &  Hines, 
having  been  rendered  by  a  Court  of  competent  jurisdiction,  that 
judgment,  vntil  receraed,  is  conclusive  in  every  other  judicial  tri- 
bunal in  Georgia,  as  to  all  partios  and  privies  thereto,  and  no  ev- 
idence tending  to  impeach  tliat  judgment  is  admissible  in  any  other 
judicial  tribunal  in  the  State  in  any  subsequent  distinct  controver- 
ay  between  the  parties.  1  FhUlip»on  Evidence,  333.-  4  PkiUipt, 
in  note,  by  Cowen  If  Hill,  page  830.  Iloyt  vi.  Gditim,  13  Johm. 
R4p.  153.  MaxtceU  vt.  Conner,  1  Hill's  Ch.  Rep.  22.  French  vt. 
Shoitcell,6  JohMt.  Ck.R^.Z35.  Boitwick  vs.  Perkina,  et al.,l Kel- 
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l^tJlep.  138, 139.  Strovp  w.  SulUvM  ^  Blaek.Z  Kdly'iJtt^,  279, 
S8D.  Kenan  If  Roekwdl  v».  MiUcr,  2  Kdly't  Rep.  329.  Blyda^ 
buTgon  t^rery,  112,122,123.  PkkeUvt.Pkketl.i  HiW$C\.Bep. 
47%  tfe.  The  Messni.  Niabet  uepriTiee  in  estate,  1  PhM.Ev.  321. 
3d.  That  no  judgment  regnlariy  obtained  in  a  Conrt  of  com- 
petent jui-iediction  can  be  set  aside  by  attacking  it  in  an  anarrer  to  a 
bill  in  Equil7,  aa'ia  sought  in  the  present  case.  It  must  be  re- 
vetsed  by  some  proceeding  instituted  diivctly  to  procure  its  !»■ 
veisal.  The  usual  way  in  Georgia  is  by  a  new  trial,  writ  of  er- 
ror, arreat  of  judgment,  or  a  bill  of  injunction  for  a  new  triaL  2 
Story's  Eq.  sec.  802,  page  156 ;  ttc.  S87,  page  174. 

Jno,  G,  McHenkz,  for  the  defendant  in  error,  contended: 

1st.  That  a  judgihent,  (even  though  eTToneous,)  is  condnsive 
until  reversed.     I  Kdiy,  13G.     S  ibid.  281,  329. 

2d.  That  a  judgment  in  "iovitam"  upon  a  usurious  oontract, 
cannot  be  displaced  until  rereraed,  and  that  a  Court  of  Cbancer; 
will  not  set  the  some  aside  for  matter  which  could  have  beea  and 
^ould  have  been  pleaded  to  the  original  cause  of  actkn.  3 
Jokx*.  Ck.  Rep.  356.  6  Md,  89.  15  Matt.  Rep.  451.  3  ParUr, 
436.  7   ibid,  553.    3  Ktdi;/,  78. 

3d.  A  judgment  is  cmly  to  be  impeached,  (when  the  same  ia 
made  by  a  Court  of  competent  jurisdiction,]  by  a  direct  proceed 
ing  in  course  of  appeal,  and  cannot  be  done  collateially.  1  Jo/mt. 
Ch.  Rep.  g43.  Ibid.  91.  fi  ibid,  325.  5  IMt.  304.  1  iHd.  140. 
3  Atkint.  630,  223.    I  B.  ^  H.  Dig.  677.   /.  C.  R.  396. 

4th.  That  the  bill,  in  the  present  case,  is  filed  to  enforce  the 
engagement  between  the  assignees  and  the  plaintiff  in  execution, 
and  it  is  not  competent  for  the  defendant,  upon  tbe  hearing  of 
the  same,  to  set  up  usury  in  the  original  eauae  of  actk»,  and 
prove  the  same.    2  HUl  Ch.  Rep.  471. 

By  the  C^mrf.— Lumpkin,  J.  delivering  the  opinion. 

On  the  19th  day  of  March,  1844,  Joel  Walker  filed  his  biU  in 
theSuperiocCourtofBibb  co.,  against  Eugenius  A. NiebM,JaiDea 
A.  NUbet,  Augustus  S.  Wingfietd  and  Richard  K.  Hines,  wherein 
be  states  that  on  the  8th  of  December,  1841,  the  said  Richard  E. 
Hiset  executed  a  deed  of  conveyance  to  the  said  Eugeniua  A. 
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I^tebet  and  James  A.  Nisbet — a  copy  of  which  is  annexed  to  the 
bill — whereby,  in  conBideralion  of  his  being  justly  indebted  to 
certain  persons  therein  named,  and  being  rendei-ed  by  misfortune 
unable  to  pay  them  in  the  usual  way,  in  consideration  of  the  sum 
of  five  dollars,  ss  well  as  for  the  purpose  of  making  a  just  distri- 
bution of  bis  estate  araongst  his  creditors,  did  assign  and  convey 
unto  the  said  Eugenius  A.  and  James  A.  Nisbet,  all  of  hie  es- 
tate, both  real  and  personal,  (a  particular  enumeration  of  which 
is  made  in  the  instrument,)  i»  trutt — that  they  diould  take  said 
property  into  their  posBession,  and  should  sell  and  dispose  of  the 
same  in  the  most  beneficial  manner,  and  as  soon  as  may  be  prac- 
ticable, apply  the  proceeds,  after  deducting  the  expensm,  to  the 
payment  of  the  debts  due  the  persona,  and  in  the  order  specified 
in  the  deed :  Firat,  to  all  judgments  then  open  against  him ;  iSe- 
cond,  whatBTer  balance  may  be  due  to  the  firm  of  Niabet,  Hinea 
&  Blake,  for  collections  made  by  him  as  a  member  of  said  firm  ; 
Third,  the  debts  due  North,  Manning  &  Patrick — to  the  Marine 
and  Fire  Insurance  Bank — to  the  Central  Bank  of  Georgia — to 
Green  H.  Jordan  and  Miss  Mary  Nisbet,  being  honorai^  and  con- 
fidential debts.  That  the  said  Eugenius  A.  and  James  A.  Nisbet 
accepted  the  tnitt  and  took  said  property,  both  real  and  peraond, 
into  dieir  possession,  and  on  the        day  of  ,  1842,  did  ex- 

pose to  public  sale,  in  the  City  of  Maron,  all  or  nearly  all  of  the 
Negroes  and  their  increase,  which  sale  amounted  to  930,000,  or 
other  large  sum,  and  did,  on  that  day  and  before  and  since,  sell  and 
dispose  of  nearly  all  of  said  real  estate,  amounting  to  935,000,  or 
some  other  large  sum,  and  that  they  received  the  ready  money 
therefor.  That  the  complainant  waa  one  of  the  creditors  fitr 
whose  benefit  and  advantage  the  assigument  was  made,  holding 
as  he  did  a  judgment  open  and  unsettled  against  the  said  Richard 
K.  Hines  and  one  James  T.  Lane  and  one  Emmon  Bails,  obtain- 
ed in  Baldwin  Superior  Court,  and  bearing  date  on  the  first  day 
of  October,  1840,  for  the  sum  of  «4,689,40,  principal  and  judg- 
ment interest  for  S255  30,  with  costs.  That  said  judgment  was 
of  older  date  than  any  other  against  the  said  Richard  K.  Hines, 
and  waa  entitled  to  be  paid  in  preference  to  any  other  lien  of  any 
kind  whatever.  That  before  the  said  sale  was  made  by  the  said 
Eugenius  A.  and  James  A.  Kisbet,  he  notified  them  of  its  exist- 
ence, and  refused  to  permit  said  sale  to  take  place  until  his  judg- 
ment ^ouM  he  satisfied — that  the  said  Eugenius  A.  who  «m  the 
TOL.  IT.  29 
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active  trustee  in  managing  raid  trust,  asaured  complainant  diatthe 
Bale  was  to  be  made  in  good  faitb,  and  that  the  money  would  be 
promptlj  applied  to  the  extingtushment  of  cotDplainaDt's  jndg- 
ment — that  the  whole  object  of  the  assignment  was  to  Bave  ex- 
pense, and  to  enable  him,  the  aaid  Engenttu  A.  to  relieve  himself 
from  bis  liabilities  for  the  said  Richard  K.  That  in  coonderation 
of  these  solemn  assurances,  and  the  ctHifidence  complainant  re- 
posed in  the  fideUty  of  the  said  trustees,  he  did  permit  the  sale  to 
proceed.-  Tliat  the  said  Eugenius  A.  and  Jaiqes  A.  Nisbet  did 
fapdi  state  publicly,  that  the  property  was  to  be  sold  under  the  as- 
signment, and  that  the  money  would  be  applied,  £rst  to  judg- 
-  meots  and  then  to  other  liens,  according  to  date,  and  that  the  as- 
sent of  all  the  creditors  hod  been  obtained  to  that  eflect.  The 
bill  further  charged,  that  the  trustees  had  not  applied  the  pro- 
ceeds of  the  sale  of  the  property  in  pursuance  of  the  provisions  of 
the  deed,  but  had  appropriated  them  fraudulently  and  illegally, 
and  to  persons  and  in  a  manner  not  autboriased  by  the  assignmnnL 
That  after  the  sale  complainant  applied  to  the  trustees,  to  have 
his  judgment  paid  punuant  to  the  trust  confided  to  them,  and 
that  they  informed  him  that  the  property  had  been  sold  for  bills 
on  the  Central  Bank  of  Geoi;gia,  which  were  then  at  a  great  de- 
preciation, but  promised  biro  that  if  he  would  receive  a  part  of 
his  debt  in  that  kind  of  money,  that  they  would  in  a  very  few 
days  pay  him  the  balance  of  his  judgment,  in  good  specie-paying 
Bank  Bills ;  that  they  were  attempting  to  convert  the  depreciated 
bills  into  tbe  latter  kind,  and  urged  him  to  extend  this  indulgence 
to  thetn — ^inasmuch  as  they,  and  especially  the  said  Eugenius 
A.  had  assumed  great  liabilities  for  the  said  Richard  K. ;  and  un- 
less he  could  get  time  to  make  the  most  advantageous  arrange- 
ments,  he  should  be  very  seriously  injared.  That  feeling  every 
desire  to  render  such  service,  and  if  possible,  enable  the  tmsteeft 
to  escape  alt  loss,  he  consented  to  receive  five  hundred  dollars  in  bilU 
of  the  Central  Bank,  but  when  he  applied  for  the  same,  the  trus- 
tees refiised  to  comply  with  their  proposition,  and  made  uew  and 
different  proposals,  to  wit :  that  if  complunant  would  take  fifteen 
hundred  dollars  in  Central  Bank  bills,  they  would  pay  the  bal- 
ance in  specie  funds.  To  this  last  proposition  complainant  ac- 
ceded, and  on  the  24th  of  June,  1842,  the  trustees  paid  to  him 
fifteen  hundred  dollars  in  Central  Bank  bills  for  exchange,  or  bills 
on  time,  which  would  fait  due  about  tbe  15th  day  of  the  next 
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month,  (July,)  when  the  residue  would  be  promptly  toot.  That 
when  the  time  came,  he  applied  to  the  said  Eugeniua  A,,  who  in- 
formed htm  that  the  bills  had  not  been  promptly  met,  and  that  he 
had  been  compelled  to  gnmt  indulgence  or  give  time  upon  them, 
until  the  first  of  October  following,  at  which  time  the  tnoiiey  would 
certainly  be  ready  to  be  paid  to  him  ;  at  which  time,  when  it  ar- 
riTed,  the  said  Eugeoius  A.  informed  him  that  the  money  ,waB  still 
uncollected.  All  of  which  shifts  and  practices  the  bill  charges  to 
be  untrue,  and  defigned  only  for  delay,  and  that  the  truth  was, 
that  the  money  had  been  illegally  paid  out  to  otherjudgmenta  and 
liens  of  younger  date  than  that  of  complunant  That  the  trus- 
tees had  paid  off  a  large  amount  of  debts,  for  which  one  or  both 
of  them  were  bound  for  the  said  Richard  K.  Hines,  and  which 
were  not  intended  to  be  paid  off  before  complainant's  judgment, 
according  to  the  terms  of  the  tnut,  Tbatthey  had  paid  to  North, 
Manning  Sc.  Patrick,  six  thousand  dollars,  or  other  large  sum ; 
to  the  Marine  &  Fira  Insumnce  Bank — to  the  Central  Bank — 
to  Miss  Mary  Nisbet,  and  to  the  firm  of  Nisbet,  Hines  &  Blake, 
fifteen  thousand  dollars,  or  other  large  sum  of  money,  which  claims 
were  to  be  postponed  by  the  terms  of  the  deed  of  asBignmenl,  un- 
til complainant's  debt  was  satisfied  ;  and  that  they  have  still  in 
band  a  large  sum  of  money,  for  which  they  have  not  accounted  at 
all  to  any  one.  That  finding  it  was  in  vain  to  rely  upon  the  prom- 
ises of  payment  made  by  the  tniBtees— and  finding  the  river  plan- 
tation unsold,  be  caused  the  same  to  be  levied  upon  by  his^-yb. 
and  on  the  first  Tuesday  in  January,  eighteen  hundred  and  forty- 
tfaree,  it  was  sold  and  sacrificed  at  the  triflingsum  of  one  hundred 
dollats,  and  the  money  paid  over  to  a  judgment  in  &vor  of  the 
Central  Bank  of  Georgia,  against  said  Richard  K.  Hines,  of  older 
date  than  that  of  complainant's ;  and  upon  which  one  of  the  s^d 
trustees  was  the  attorney — and  which,  complainant  has  been  in- 
formed and  believes,  has  long  since  been  paid  off  a^d  discharged, 
and  which  was  satisfied,  or  ought  to  have  been  satisfied  a  long 
time  previously,  out  of  the  property  of  the  said  Hinea.  That  the 
river  plantation  was  purchased  in  by  Augustus  S.  Wingfield,  of 
the  county  of  Bibb,  who  was  an  agent  sent  to  said  sale,  to  buy  the 
same,  if  practicable,  for  the  said  tiustees;  and  that  itow,  when 
complainant  applies  to  the  said  trustees,  to  be  paid  his  judgment, 
they  reply  that  they  cannot  pay  it,  and  especially  the  said  Euge- 
niua A.,  but  that  if  be  will  accept  the  river  plantation  in  discbarge 
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of  bin  debt,  which  they  allege  to.be  worth  some  five  thousand  d<4- 
lara,  they  will  get  the  control  of  Mr.  Wtngfield  at  what  he  gave 
for  it,  aed  who  is  williag  to  allow  them  to  use  it  in  this  way,  for 
the  benefit  of  the  raid  Richard  K.  Hine»— though  at  the  same 
time,  they  deny  that  any  one  but  Mr.  Wingfield  is  ihe  owner  of 
said  land  ;  whereas  complaioant  insista  that  Mr.  Wingfield  mere- 
ly acted  as  the  agent  of  the  Inistees  In  the  tranBaetion,  and  that 
the  pTVpeity  yet  belongs  to  Hines,  and  that  it  was  paid  for  with 
the  money  arisingfrom  the  sale  of  Hines' property,  whichshonlcl 
haTebeenappliedtotheextinguiBhmentofcomplainant'Bdebt.  The 
prayer  of  the  bill  is,  that  the  defendants  tnity  ODSwerAepremiBEM 
and  abide  the  decree  which  may  be  finally  rendered  on  the  hear- 
ing :  that  the  trustees  may  exhibit  all  their  actings  and  doings 
as  auch,  that  they  may  set  forth  the  amount  of  property  receirod 
by  them  ander  the  deed  of  assignment — the  amount  sold  and  to 
whom  sold,  and  the  price  of  each  article ;  that  they  may  be  com- 
pelled to  account  to  and  with  the  complainant,  toucbii^  their 
conduct  and  proceedings  as  trustees,  and  be  decreed  to  pay  com- 
plainant the  amount  due  him  on  his  judgment,  as  required  by  ssid 
deed  of  trust;  that  the  deed  made  to  Wingfield  for  the  land  in 
Dooly,  be  deliTered  up  and  cancelled,  and  that  said  land  may  be 
&irly  sold,  and  the  proceeds  applied  to  complainant's  judgment, 
and  that  he  may  have  such  other  relief  as  shall  seem  meet  and 
agreeable  to  equity. 

To  this  bill,  Eugenias  A.'and  James  A.  Nisbet,  two  of  the  de- 
fendants, made  in  substance,  the  followingjoint  answer,  which  was 
swom  to  by  them  respectively,  on  the  28th  day  ofFebruary,  1845 : 
They  admit  it  to  be  true,  that  Richard  K.  Hines  executed  the 
deed  of  assignment  set  forth  in  the  bill,  and  nnder  the  circum- 
stances and  for  the  purposes  therein  specified.  Thai  they  are  the 
near  relations  of  the  said  R.  K.  Hines,  and  that  both  of  them  were 
ondoriors  for  him  to  a  large  amount,  and  that  these  I'easona  con- 
stituted the  inducements  to  them  to  accept  the  troublesome  and 
unpleasant  trust  created  by  the  deed  of  assignment.  They  be- 
lieved at  the  time  it  was  executed,  that  Mr.  Hines'  estate,  with 
prudent  management,  would  be  sufficient  to  pay  all  his  debts  ;  but 
that  in  this  belief,  as  the  i-esult  proved,  they  were  greatly  mista- 
ken. They  considered  it  most  beneficialto  all  parties,  to  sell  the 
negroes  at  public  sale.  To  thb  the  consent  i^  the  judgment  cred- 
itors of  Hines  was  indispensable,  and  they  accordingly  procured 
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the  consent  of  all  of  them,  except  the  oaaignee  of  a  judgment  in 
Ikvor  of  HarnBon  Jones  va  Hines — the  complainant,  Joel  Walker, 
being  one  of  them,  his  consent  was  askeil  and  given  to  the  sale 
of  the  negroes.  Thai  after  being  duly  advertised,  all  of  the  "  ne- 
groes, except  Dan,  were  sold  at  the  Court  House  door  in  the  city 
of  Macon,  at  high  prices.  That  Dan  was  privately  sold  the  same 
day,  foi-$llSO,  being,  as  they  believe,  his  full  value  ;  and  that  all 
the  negroes  there  sold,  including  Dan,  brought  the  sum  of  $20,600, 
and  not  €30,000,  as  charged  in  the  bill.  The  currency  of  the 
State  at  the  time  of  the  sale  in  1842,  being  greatly  deranged,  and 
scarcely  any  money  in  circulation  on  specie-paying  banks,  and 
specie  iiinda  being  at  a  considerable  premium,  and  in  fact,  almost 
impossible  to  be  procured — and  the  bills  of  the  Central  Bank  con- 
stituting almost  entirely  the  circulation  of  the  State,  tlie  trustees 
believed  that  it  was  the  interest  of  the  creditors  of  Mr.  Hines,  to 
aell  the  propeity  for  Central  Bank  money,  which  was  at  the  time, 
below  par,  and  going  from  ^  to  per  centum  ;  and  accordingly, 
notice  waa  given  that  the  negroes  would  be  sold  for  Central  Bank 
money,  or  specie  funds,  the  purchafiei'  being  allowed  the  current 
premium  onspeciefundB,whomight  pay  in  such  funds.  Tbesumof 
919,713  was  raised  in  Central  money,  and  £888  in  specie  fiinda,  orin 
amounts  nearly  as  stated,  respectively,  and  they  have  no  doubt 
that  the  negroes  brought  more,  after  taking  from  the  amount  of 
sales  the  discount  upon  the  Central  money,  and  the  premium  upon 
tfae  specie  funds,  than  ihey  would  have  sold  for  on  any  other  plan. 
The  defendants  admit  the  judgment  of  Walker,  and  that  it  is 
one  of  ibe  oldest  against  Hines,  and  that  they  had  notice  of  it  be- 
fore the  sale,  and  that  the  complainant  was  assured  that  the  sale 
waa  in  good  faith,  and  that  the  proceeds  of  the  sale  and  all  tfae 
property  assigned,  should  be  applied  to  the  payment  of  the  debts, 
according  to  the  provisions  of  the  deed.  They  also  admit,  that  on 
the  day  of  sale,  notice  was  given  that  the  proceeds  would  be  ap- 
plied to  the  payment  nf  tfae  debts,  in  the  order  specified  in  the  as- 
signment, and  that  they  would  have  been  so  applied,  but  for  the 
reasons  hereafter  rendered.  That  after  the  agreement  made 
with  complainant  that  his  debt  should  be  paid,  and  after  the  sale, 
but  on  the  same  day,  as  well  as  they  can  recollect,  they  were  no- 
tified by  Hines,  the  assignor,  and  one  of  the  defendants  in  the 
complainant's  judgment,  th^  the  contract  which  was  the  founda- 
tion of  said  judgment,  was  usurious,  and  were  required  by  Hines 
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not  to  pay  the  aame.  And  fiinher,  that  he  had  only  a  few  days 
before,  or  on  that  day,  BBceit&ined  for  the  first  time,  that  it  was 
usurious.  After  receiving  the , notice,  they  were  still  willing  to 
pay  eaid  judgment,  rather  than  subject  themseWeB  and  Mr.  Hinea 
to  the  expense  and  trouble  and  vexation  and  reproach  of  contest- 
ing it  upon  the  ground  of  its  being  usurious.  This  wiltingnesa 
to  pay  it  was  founded  on  a  belief,  too,  that  there  would  be  no  dif- 
ficulty in  making  the  effects  pay  all  the  judgments.  Consequent- 
ly, they,  or  particularly  the  respondent,  Eugenius  A.  Nisbet,  did 
tell  the  complainant  that  his  judgment  would  be  paid,  and  ui^ged 
him  to  wait  until  all  the  money  could  be  made  available,  and  the 
effects  disposed  of,  assuring  him  that  effects  would  be  reserved 
sufficient  to  pay  faim ;  and  he  did,  from  titne  to  time,  consent  to 
wait  until  matters  could  be  thus  arranged.  la  coneaquence  of  the 
loss  on  the  Central  Bank  bills,  and  the  premium  oa  the  specie 
funds,  and  the  exaction  of  all  the  judgment  creditors  that  they 
shoukl  be  paid  in  specie  iiinds  orthei;  equivalent  in  Central  Bank 
money,  they  ascertained  finally,  after  delay  and  expense,  in  using 
all  practicable  means  to  realize  the  least  possible  loss  upon  the 
money,  that  the  amount  of  the  salos  would  not  pay  all  the  judg- 
ments by  several  thousand  dollars,  which  were  open  against  R.  K. 
Hines  at  the  time  of  the  assignment ;  and  in  consequence  of  this 
deficiency,  the  complainant  having  from  time  to  time  (»nsented 
to  wait,  they  had  left  only  $1500  to  pay  him,  which  was  accord- 
ingly done,  and  his  execution  credited  with  that  sum.  Under  tb« 
notice  which  they  bad  received,  not  to  pay  complainant's  debt,  they 
did  not  feel  at  liberty  to  withhold  the  money  in  hand,  from  other 
judgment  creditors,  and  apply  it  to  his.  On  the  contrary,  they 
believed  it  their  duty  to  pay  it  out  as  bood  as  possible,  to  other 
judgment  creditors ;  still,  in  good  fkith,  and  in  pursuance  of  their 
promise  to  Mr.  Walker,  they  did  reserve  from  the  effects  assigned 
to  them,  tbe  valuable  plantation  designated  as  the  River  Place, 
in  the  county  of  Dooly,  containing  twelve  hundred  acres,  more  or 
less,  and  which  was  then,  and  is  yet,  in  their  opinion,  worth  what 
is  due  on  his  judgment,  for  the  purpose  of  paying  his  judgment. 
They  fiilfiUed  their  undeitaking,  by  reserving  effects  enough  to 
pay  him,  and  have  not  to  this  day  disposed  of  that  plantation. — 
They  deny  wholly,  any  wish  or  design  to  defraud  the  complai* 
nant  out  of  one  cent,  or  to  withhold  what  the  law  or  their  obUgs- 
tion,  as  trustees,  woukl  require  them  to  do.     They  well  knew,  and 
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SO  did  the  complainaiit,  that  hU  judgment  lien  attached  on  all  the 
real  estate  of  Mr.  Hines.  His  conBent  to  the  asaignment  extend- 
ed only  to  tbe  sale  of  the  negroes,  and  he  did  not  at  any  time, 
waive  his  lien  upon  the  lands,  for  be  afterwards,  as  will  more  fully 
appear,  levied  his  execution  upon  both  tbe  plantations  in  Dooly 
«ounty.  la  satisfy  his  judgment.  Tbe  defendants  could  not, 
therefore,  if  they  had  been  willing  to  do  so,  have  defeated  his  judg- 
ment. It  was  theii*  intention  to  have  aold  the  River  Plantation, 
and  to  have  applied  the  proceeds  to  complainant's  judgment,  and 
used  every  efibrt  in  their  power  to  do  bo,  but  such  w^  the  state  of 
the  times — eucb  was  the  immense  depreciation  in  the  value  of 
property,  and  tbe  scarcity  of  money,  that  they  could  not  effect  a 
Bale  of  tbat  plantation  but  upon  terms  tbe  most  ruinous  to  tbe  in- 
terest of  Mr.  Hines,  and  disastrous  to  Mr.  Walker  himself,  and 
such  lermd  as  they  believed  their  duty  as  trustees  would  not  per- 
mit them  to  take.  Tbe  complainant  growing  impatient,  ordered 
a  levy  upon  tbe  large  plantation  in  Dooly  county,  called  in  tbe 
deed  of  Assignment,  the  Pond  Place,  embracing  eleven  hundred 
acres,  more  or  less,  and  upon  which  tbe  lien  of  bis  judgment  at- 
tached— and  the  same  was  ultimately  brought  to  sale,  and  tbe  com- 
plainant, as  tbey  are  informed  and  believe,  wholly  neglected  tbe 
sale,  snfiering  tbe  property  to  be  sold  for  a  nominal  sum.  He 
also  caused  the  River  Plantation  to  be  levied  upon  and  brought 
to  sale.  One  of  the  respondents,  Eugenius  A.  Nisbet,  finding 
him  determined  to  levy,  pointed  out  the  property,  and  fearing  tbat 
this  large  interest  might  be  sacrificed,  caused  an  agent  to  attend 
tbe  sale  with  instructions  to  bid  off  tbe  property,  if  it  was  likely 
to  be  sacrificed,  and  vrith  no  other  view  but  to  save  itfor  the  ben- 
efit of  their  Cutet  que  truit.  And  the  result  was,  tbe  property 
was  sold  for  the  nominal  sum  of  $112,  or  some  other  small  sum, 
tbe  complainant  not  being  in  attendance,  as  they  were  in- 
formed and  believe,  nor  had  be  any  agent  there,  but  wholly  neg- 
lected it.  The  title  to  the  plantation  thus  sold,  was  made  to  A. 
S.  Wingfield,  Est^inat 'tbeir  request,  by  the  Sberifi'of  Dooly  coun- 
ty. They  deny  tbat  this  purchase  was  made  for  their  benefit,  and 
on  the  contrary,  answer — tbat  at  their  own  expense,  and  advan- 
cing the  money  cut  of  their  private  funds,  tbey  thus  caused  the 
same  to  be  purchased,  to  save  this  valuable  part  of  the  effects  for 
the  use  and  benefit  of  tbeir  Cestui  que  trust,  and  in  discharge,  as 
they  understood  tbem,  of  their  obligations  as  trustees.     Being  so- 
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licitous  to  pay  complainant's  debt,  tfaey  have  made  repeated  ef 
fotts  since  the  sale  of  the  River  Plantation,  to  resell  it  and  apply 
the  proceeds  to  bis  judgment,  and  they  verily  believe  (hat  tbey 
could  have  sold  it  for  a  fair  price,  but  for  the  fact  that  the  com- 
plainant had  caused  a  general  want  of  con6dence  in  the  titles, 
by  making  it  known  that  he  had  a  judgment  whose  lien  attached 
ujion  it,  and  by  having  it  levied  on  as  herein  stated.  And  they 
now  answer,  that  they  have  otTered  to  cause  the  said  plantation  to 
be  conveyed  to  the  compWnant,  in  payment  of  his  judgment,  and 
he  has  declined  to  receive  it ;  and  now  ibey  hold  the  same  sub- 
ject to  be  applied  tolhe  payment  of  whatever  may  be  deemed  to  be 
due  on  the  judgment  of  complainant  by  this  honorable  Court. 
They  further  answer,  that  the  nett  proceeds  of  the  sale  of  the 
property  assigned  to  them,  after  deducting  all  losses  and  expenses, 
which  amounted  to  upwards  of  S600,  was  paid  to  judgments  ou^ 
standing  against  R.  K.  Hines,  at  the  time  of  the  assignment,  and 
in  accordance  with  the  provisions  of  the  deed.  That  is  to  say, 
they  paid  to  the  State  Bank  judgment  the  sum  of  99,119  79, 
S7,350  of  which  was  paid  in  Central  Bank  money,  at  5  per 
cent,  discount,  and  the  balance  in  a  check  on  Savaimab.  To 
a  judgment  in  favor  of  L.  M.  Wiley,  $6,806  12,  which  was  paid 
in  hilb  on  SaTannah ;  and  this  sum  includes  premiums  on  the 
bills  and  costs  on  the  executions.  To  a  judgment  in  favor  of 
Harrison  Jones,  specie  funds,  priiu:ipal,  interest  and  cost,  $1,379 
66.  ToJoe1WBlker'sjudgment,$l,570  00.  This  judgment  was 
paid — tlOOO  in  specie  funds,  and  $570  in  Central  Bank  bills,  ma- 
king a  credit  on  his  judgement  of  $1S00.  To  ajudgmentin  favor 
of  J.  Hammond,  in  specie  funds,  SIOOO.  To  B.  Trapp,  cost  on 
judgments,  8115  67,  making  in  all,  the  sumof  $30,091  44.  The 
balance  of  the  sale  of  the  negroes,  to-wit ;  $508  56,  was  more  than 
consumed  in  costs  of  the  sale,  in  executing  the  assignment,  and  in 
procuring  specie  funds.  Indeed,  alt  of  the  sum  of  $508  56  was 
expended  in  realizing  the  amount  paid  in  specie  funds.  The  de- 
fendants state,  that  no  other  money  has  coii>tf4n  their  hands,  than 
the  foregoing  amount.  They  conveyed  to  North,  Manning  ft 
Patrick,  the  body  of  land  described  in  the  deed  as  the  Fond 
Place,  and  the  lots  in  Early  and  Sumpter  Counties,  in  extinguish- 
ment of  debts  due  by  the  assignor  to  that  firm  and  to  the  Marine 
and  Fire  Insurance  Bank,  amounting  together  to  the  sum  of 
$12,500.    The  land  described  B«  the  River  Plantation  they  yec 


by  Google 


MACON.  FEBRUARY   TERM,  1848.  233 

Nkbet  VI.  Walker.       '. 

liold  under  the  circuniBtaiicea  aet  forth  in  their  answer.  And  the 
lot  of  land  No.  3,  5th  District  of  Dooly,  and  the  lota  lying  in  Ap- 
pling county  and  Cherokee,  they  have  not  been  able  to  dispose  of 
The  Baker  and  Misaissippi  landa  are  under  s  mortgage  to  the  Bank 
of  MiUedgeTille,  to  secure  adebt  due  to  that  institution,  which  lien  ia 
older  than  the  oasignment.  The  Equity  of  Redemption  conveyed  to 
them  by  the  deed,  they  have  mortgaged  to  the  Central  Bank,  to  ae- 
curea large debtdue  tothatinatitutitmbyR.K.  Hines.  Aa to ita val- 
ue, they  are  uninformed.  It  is  not  believed  by  them  to  be  worth 
much.  They  admit  that  the  money  arisingfrom  the  sale  of  the  Dooly 
land  wasapplied  to  a  judgment  in  favor  of  the  Central  Bank,  which 
waa  older  than  Walker's,  and  which  they  deny  to  have  been  paid  off 
and  kept  open  fraudulently.  Nothing  has  been  paid  from  the  ef- 
fects assigned  them,  either  to  the  firm  of  Nisbet,  Hines  &  Blake, 
or  either  of  them,  or  to  Miss  Mary  Nisbet. 

On  the  same  day,  to-wit :  the  28th  day  of  February,  1845,  Au- 
gUBtUB  S.  Wingfield  filed  hia  separate  answer  to  the  Bill  of  com- 
plainant. He  admits  it  to  be  true,  that  be  attended  the  aale  of 
the  River  Plantation  in  Dooly  County,  at  the  solicitatioii  of  the 
Mbbsiv.  Niabet,  and  with  inatmctioiis  to  buy  in  the  same  for  them, 
provided  it  did  not  bring  a  reasonably  fair  price,  and  for  the 
purpose,  as  they  alleged,  of  preventing  it  from  being  sacrificed ; 
and  he  waa  furnished  with  written  authority — but  when  the  day 
of  sale  arrived,  he,  finding  it  impoasible  to  attend,  forwarded  Uie 
power  to  A.  A.  Morgan,  Esq.,  with  aimilar  directions  to  those  he 
bad  received  from  the  principals,  which  was  done,  and  he  deliv- 
ered the  deed  executed  to  him,  to  the  Messrs.  Nisbet,  or  cne  of 
tbem.  Not  being  personally  present,  he  cannot  state  as  to  what 
occurred  at  the  sale.  James  A.  Nisbet  paid  the  purchase  money, 
(112.  He  disclaims  having  any  interest  in  the  property,  having 
consented  to  take  the  deed  for  the  purpose  of  saving  the  valuable 
property,  for  tbe  benefit  of  the  creditoraofMr.Hinea,  in  obedience 
to  the  wishes  of  the  assignees. 

On  the  third  day  of  March,  1845,  B.  K.  Hines  filed  his  separate  an- 
swer to  the  complainant's  bill.  He  admitted  the  execution  of  the 
deed  of  assignment.  He  atatea  that  Walker's  judgment  was  found- 
ed upon  a  note  of  Lane  &  Bails,  as  principals,  and  indorsed  by  him, 
but  tbuhe  had  noknowledgewhateverofita  existence  untilitfell  due. 
The  principals  used  in  this  transaction,  ablank  slip,  indorsed  by  him, 
(and  1^  with  Lane,)  without  the  knowledgeor  consent  of  the  de- 
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fendant.  On  the  day  of  sale,  be  was  uformed  by  one  John  Ham- 
mond,  who  was  a  judgment  creditor,  that  Walker's  judgment  wu 
founded  on  a  usurious  agreement  between  him  and  Laoe  and 
Bails.  He  immediately  applied  to  Walker  to  know  whether  die 
information  was  true  or  &lse,  who  repHed — "  Mr.  Hinea,  I  would 
rather  you  should  get  your  inibrmation  from  eome  one  else ;" 
which  refusal  to  answer,  satisfiBd  the  defendant  that  the  transac- 
tion was  tainted  with  usury.  He  at  once  called  upon  his  aa- 
aignees  and  notified  them  not  to  pay  this  claim,  until  it  could  be 
ascertained  how  much  of  it  was  properly  due.  And  he  ielt  it  an 
act  of  Justice  to  his  other  creditors  to  adopt  this  course,  as  he  wsa 
apprehensive  that  the  wliole  of  his  estate  might  prove  insufiicieiit 
to  pay  his  just  debts.  He  has  since  obtained  from  Lane  A:  Bails 
tbefollowinginfonnation,  which  be  believes  to  be  tnie :  that  about 
the  sixth  of  May,  1S39,  James  Lane,  beingbardpreaaedforfimds, 
applied  to  complainant,  or  his  agent,  John  Breedlove,  who  agreed 
to  lend  hiro  S5000  from  that  lime  until  the  25th  of  December 
thereafter,  if  Lane  would  give  him  his  note  for  tJiat  sum,  well  se- 
cored  or  indoraed,  andagree  to  pay  interest  tbereon,  from  the  first 
day  of  January,  1839,  being  four  mooths  before  the  money  vraa 
loaned,  if  he  did  not  pay  punctually  the  note,  and  would  also  give 
faimSSOO  for  the  loan  ofaaid  sum,  till  the  time  aforesaid;  all  of 
which  was  done.  That  shortly  after  the  note  fell  dae,  S700  was 
pud  upon  it,  which  was  first  appUed  to  the  extinguishment  of  lbs 
interest,  which  had  accrued  from  the  fiist  of  January,  1839,  m». 
king  the  balance  of  the  principal  of  the  judgmenr;  (4,669  40,  and 
$255*30,  interest  on  that  balance,  from  the  payment  of  the  (700 
to  the  date  of  the  judgment.  He  alleges  that  he  was  an  accomnK^ 
dation  indorser  only,  and  in  no  wise  interested  in  or  benefitted  l^ 
said  loan,  and  that  Lane  &  Bails  are  wholly  insolvenL  And  this 
defendant,  after  setting  out  the  plea  of  usury  technically,  in  Ids 
answer,  submits  whether  this  judgment  shall  be  allowed  to  bs 
..  poidanymorethan  the  balance  of  principal  due  thereou,afterd»- 
ducting  the  payments  from  the  original  loan.  He  confirms  the 
statements  in  the  answers  of  his  co-defendants,  as  to  the  sale  of  dte 
River  Plantation  in  Dooly.  On  the  12th  of  May,  1847,  Hines 
filed  an  amended  answer,  in  which  he  states  as  a  reason  why  he 
did  not  set  up  the  plea  of  usury  at  the  time  the  judgment  was  re- 
covered, that  the  note  was  fraudulently  filled  up,  as  stated  in  hia 
original  answer,  and  put  in  circulation  without  his  knowledge; 
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and  that  the  existence  of  usuty  in  the  contract  never  came  to  his 
knowledge  until  after  the  judgment  was  obtained. 

This  cause  came  on  for  trial  before  Judge  Floyd,  on  the  18th 
day  of  November,  1847,  upon  the  Bill  and  answers  and  exhibits. 
The  defendants  admitted  that  the  execution  in  favor  of  L.M.  Wi- 
ley and  the  Bank  of  the  State  of  Qeorgia,  and  upon  which  the 
Messrs.  Nisbet  were  indorsers  for  R.  K.  Hines,  against  whom 
judgments  bad  been  obtained,  were  younger  than  Walker's,  and 
had  been  paid  off  out  of  the  Trust  fimd.  The  complainant  having 
dosed  his  case,  the  defendants  offered  the  interrogatories  of  Em- 
mon  Bails,  in  evidence,  which  were  withdrawn.  John  Hammond 
was  then  offered  to  prove  that  on  the  day  of  the  sale  of  the  ne- 
groes under  the  assignment,  that  he  informed  Hines  of  the  usuiy 
in  the  judgment  against  him  in  favor  of  complainanL  This  testi- 
mony was  objected  to  and  repelled  by  the  Court,  upon  the  ground 
tliat  the  judgment  in  favor  of  the  complainant  was  conclusive  un- 
til reversed,  and  that  it  could  not  be  thus  impeached,  by  setting 
up  in  the  answer  to  the  bill,  matter  of  defence  which  existed  be- 
fore the  rendition  of  the  judgment.  The  interrogatories  ofEm- 
mon  Bails  were  agun  tendered  to  prove  the  usury  in  the  judg- 
ment of  Walker,  as  charged  in  the  answer  of  Hines,  and  ruled 
out  for  the  same  reasons.  To  which  decisions,  defendant's  solic- 
itora  excepted ;  and  they  ut;ged  then,  as  they  do  now — 

Ist.  That  inasmuch  as  thecomplainantwas  proceeding  inChaa- 
cery,  to  enforce  his  judgment  at  law,  it  was  competent  for  the  de- 
fendant Hines,  to  prove  usury  in  the  note,  which  was  the  founda- 
tion of  the  judgment,  and  insist  on  it  in  his  answer,  and  show  it 
on  the  trial,  and  that  a  Court  of  Equity  would  not  lend  its  aid  to 
enforce  an  unconscientious  demand,  though  carried  to  judgment. 

2d.  That  the  Court  erred  in  holding  that  said  judgment  was 
conclusive  until  reversed,  and  that  Hines  could  not  set  up  the 
usury  by  way  of  defence  in  this  proceeding. 

3d.  That  the  Court  erred  in  rejecting  the  testimony  which  was 
offered  to  show  the  ignorance  of  Hines  at  the  time  of  the  judg- 
ment, as  to  the  existence  of  the  usury  in  the  original  contract. 

[1.]  In  thisminute  recapitulation  of  the  facts,  nothiugisomitted 
which  is  material  to  a  clear  comprehension  of  the  case,  as  made 
by  (he  record.  Atid  what,  let  me  ask,  is  that  case  ?  It  is  not,  1 
humbly  conceive,  that  which  is  discussed  in  the  firat  proposition 
-  of  eomplaiDonfs  counsel.    He  there  oasiunes,  that  the  Bill  is  not 
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filed  to  enforce  the  judgment,  but  the  agreemeiU  made  widi  the 
MesBra.  Nisbet  on  the  day  of  sale,  and  repeatedly  ratified  and  re- 
affirmed by  them  afteraardu ;  and  which  wa^  that  in  conudera- 
tion  of  withholding  his  lien,  and  coasentiiig  to  the  sale,  tliat  h» 
should  be  paid  faia  money.  True,  thU  underlakmg  is  set  out  in 
the  Bill,  and  admitted  in  the  answers ;  nod  we  shall  invoke  it» 
aid  for  the  purpose  of  giving  direction  to  the  Decree,  which  we 
are  about  to  render.  Still,  it  ia  manifest  from  the  whole  tenor  of 
the  Bill,  as  well  as  the  prayer,  that  it  is  not  brought  to  compel  a 
compliance  with  this  contract.  It  is  filed  against  R.  K.  Hines, 
and  tbe  Messrs.  Niabet,  as  bia  TriuUt*  ;  it  institutes  a  rigid  acm- 
tiny  into  their  conduct  and  proceedings,  as  Tr%tteet ;  and  claims 
to  be  paid  ont  of  the  trtutfund,  in  accordance  with  tbe  provisiona 
of  Ae  tnut  deed.  And  in  this  view  alone,  and  in  no  other,  was  it 
either  necessary  or  proper,  to  have  made  Hines,  tbe  origiml 
debtor,  a  party. 

I  am  not  pr«pared  to  say  that  this  agreement  between  Walker 
and  the  Merars.  Nisbet,  might  not  bave  been  enforced.  I  am  in- 
clined to  think  that  it  could  have  been.  True,  it  wa»  by  parti, 
and  to  pay  the  debt  of  a  thkd  person.  Still  it  arises  out  of  a  new 
and  original  consideration  of  both  benefit  and  bann  moving  be* 
tween  the  parties.  The  bettffit  to  the  Mesara.  Nisbet  was  a  more 
advantageous  sole  of  the  property,  thereby  increasing  tbe  proba- 
bility of  their  being  relieved  as  indoisers  for  Hines;  and  the  ^e^ 
udiee  t6  Walker  was  the  postponement,  indeed  I  may  say,  the  to- 
tal abandonment  of  his  Common  Law  lien  upon  the  property  sold. 
It  is  not  then,  a  caw  within  the  Statute  of  Ftauds.  1  Com^  a» 
Con.  13.     8  JoJma.  37.     4   Cowat,  434.     6  HaUfed,  78. 

How  far  Walker  may  have  precluded  himself  from  pursving' 
diis  agreement  on  account  of  his  subsequent  attempt  to  cc4lect 
the  original  debt  out  of  the  property  of  Hines,  it  is  needless  now 
to  express  any  opinion.  I  must  think  also,  that  Counsel  for  Com- 
plainant have  misapprehended  the  nature  and  object  of  tbe  de- 
fence. It  is  not  to  invalidate  or  set  aside  the  judgment  of  Walk- 
er. If  that  were  so,  the  wrong  parties  are  before  tbe  Court.  To 
such  a  proceeding  neither  Wingfield  nor  the  Messrs.  Niabet 
would  be  proper  parties ;  and  te  such  a  proceeding  the  original 
•  co-defendants,  Messrs.  Lane  &  Bails,  would  be  indispensable  par- 
ties.   The  judgment  against  them  will  not  be  affected  at  all  by 
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tbe  result  of  this  case.  How  far  h  win  be  displaced  as  to  Hinee 
biroself,  I  am  not  prepand  to  say. 

Having  asceitained  tben,  negatively,  what  the  cose  made  by  ibia 
record  is  not,  we  will  state  afiinnativety,  what  we  conceive  it  to 
1)e.  Here  is  a  fund  in  the  hands  of  the  Messrs.  Nisbet,  as  the  assign- 
«eB  of  R.  K.  Hines,  and  a  judgment  creditor  of  Htnes  seeks  to 
liave  his  debt  satisfied  out  of  it.  It  is  made  known  to  the  Trus- 
tees that  the  claim  is  infected  with  usury ;  and  that  fact  is  brought 
before  the  Court  by  the  answers  of  the  defendant  to  tbe  credi- 
tor's bill.  Is  there  any  principle,  either  of  law  or  equity,  which 
would  forbid  an  examination  into  thisdemand,  provided  aproper 
case  is  made  by  the  pleadings  to  authorize  it  1  By  reference  to 
the  decision  of  the  presiding  Judge,  it  will  be  eeen  that  he  re- 
iused  to  allow  this  enquiry  to  be  made,  not  because  tbe  proper 
foundation  was  not  laid  in  the  answers  of  the  defendants  to  war- 
TMit  it ;  but  because  it  was  presented  by  way  of  answer  to  the  Bill, 
and  not  in  an  original  proceeding,  inatttuted  directly  for  that  pur- 
pose. We  have  not  beensble  to  bring  our  minds  to  approve  of 
this  view  of  tbe  subject. 

It  is,  I  know,  a  well  established  principle,  that  equity  will  not 
relieve  against  a  judgment  at  law,  on  the  ground  of  usury,  where 
tfae  facts  were  available  to  the  defendant,  before  tbe  rendition  of 
tbe  judgment.  Still,  if  it  appear,  that  without  neglect  or  fault  on 
his  pert,  he  was  ignorant  of  the  usury,  not  only  pending  the  suit, 
but  until  after  the  judgment  was  obtained,  he  may  avail  himself  of 
this  defence.  In  Campbell  nt.  Morrison,  (7  Paige,  162,)  Chan- 
cellor Walworth  says:  "In  this  case,  as  the  complainant  bad  been 
deprived  of  his  defence  at  law,  by  tbe  neglect  of  the  principaldebt- 
or  to  inform  him,  until  aAer  the  judgment,  that  tbe  defence  c£ 
usury  existed,  I  presume  tbe  Supreme  Court  would  have  permit- 
ted him  to  come  in  and  make  bis  defence,  as  indorser  of  the  note 
upon  the  payment  of  the  amount  actually  loaned,  with  interest 
snd  the  extra  coats  occasioned  by  his  neglect  to  make  tbe  defence 
in  an  earlier  stage  of  the  suit.  And  under  tbe  circumstances  of 
the  case,  a  Court  of  Equity  ought  not  to  interfere,  upon  any  other 
terms,  even  if  the  Supreme  Court  would  not  have  permitted  com- 
plainant to  make  bis  defence  there." 

Here  is  a  precedent  precisely  in  point,  both  as  to  this  being  a 
anitable  case  for  equitable  relief,  and  likewise  to  Ae  terms  upon 
^vhich  it  will  be  granted.    Hines,  it  will  be  remembered,  was  tbe 
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the  indorse)-  upon  the  note  wbich  is  the  foundadou  of  Walker's 
Judgment.  It  was  filled  up  without  bis  knowledge,  and  contrar; 
to  his  intentions — hia  name  having  been  lefl  on  a  blank  slip  of 
paper  with  Lane  for  a  different  object.  He  never  knew  of  the 
existence  of  the  note  until  its  maturity,  nor  of  the  usury  until  after 
judgment.  He  brings  himself  clearly,  then,  within  the  exception 
to  the  rule,  which  denies  relief  in  equity  against  a  judgment  at 
law,  unless  the  defendant  was  ignorant  of  the  fact  in  question, 
pending  the  suit.  It  is  indispeasable  to  justice,  that  a  patty  who 
b  ignorant  of  the  character  of  the  original  transaction,  should  be 
allowed  the  privilege  of  opening  the  judgment.  Nor  has  any  good 
reason  been  rendered,  or  authority  cited,  to  show  that  this  cannot 
be  done  in  the  way  here  proposed. 

FiekeU  M.  Piekett,  2  HUVi  Ch.  Rep.  470,  bas  been  relied  an 
in  opposition  to  this  course.  That  case  decides  nothing  but  thi»— 
namely :  that  on  a  Bill  by  one  judgment  creditor  against  another, 
to  set  aside  a  Sheriff's  sale  of  the  debtor's  property  as  fraudulent, 
and  to  recover  funds  which  defendant  had  fraudulently  obtaioed, 
it  was  held  by  a  majority  of  the  Court,  that  the  defendant  could 
not  avail  himself  of  usury  in  the  original  cause  of  action,  on  which 
die  plaintifi^s  judgment  was  founded.  Chancellor  Harperand  Jus- 
tices GanttandO'NealldissentedevenfromthisopinioD.  Butwithit 
I  have  no  controversy,  inasmuch  aa  it  does  not  apply  to  the  case  be- 
fore us.  I  am  disposed  to  aide  with  the  majority  of  the  Court, 
and  to  hold  that  the  borrower,  neglecting  to  make  hia  defence  at 
law,  that  a  judgroentyaiW^  obtained  against  him,  upon  a  usarious 
contract,  is  conclusive — and  that  he  cannot  himself,  neither  conAm 
creditors  evade  the  effect  of  thb  omission,  directly  or  indirectly; 
or  make  it  the  ground  of  application  for  relief  loaCourt  of  Equity, 
either  by  way  of  plea  or  answer,  or  in  an  original  proceeding 
commenced  for  that  object. 

But  neither  this  Court,  nor  any  other,  so  far  as  I  am  informed, 
have  ever  held  either  that  the  debtor  himself  or  his  assignees, 
might  not  impeach  a  judgment  tainted  with  usury,  under  the  cip- 
'cumstances  of  the  case  at  bar.  In  Scott  4*  Nisbet,  2  Bro,  Ch.  B. 
-502,  the  contest  was  before  the  Master  in  Chancery,  for  the  dis- 
tribution of  an  insolvent's  funda.  The  Chancellor  ruled,  that  re- 
lief might  be  obtained  against  a  uaurious  judgment  M  tkU  vay, 
as  well  as  by  Bill  filed  against  the  judgment  creditor.  Does  it 
make  any  difference  whether  the  defence  ofvusaxf  be  set  «p  in 
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the  answer  to  a  Bill  filed  to  enforce  the  original  cmtract,  or  the 
judgment  in  which  it  is  tnerged  ?  With  this  difference,  Beach  r*. 
the  Fulton  Batik  is  very  similar  in  many  of  its  features  lo  the  case 
under  consideration.  There,  one  of  the  grounds  assumed,  was, 
that  the  defendants  being  Imxteei,  could  not  sot  up  this  objection, 
and  especially  as  they  admitted  by  their  answers  that  tbey  had 
funds  on  hand  suiEcient  to  pay  the  debt.  But  Chief  Justice  Sav- 
age, who  delivered  the  opinion  of  the  Court,  fiays :  "  This  graund 
ia  cert«unly  not  tenable.  The  defendants  to  the  Bill  are  some  of 
them  the  original  debt&rt,  and  some  are  credilor*  as  well  as  tnii- 
ierf  of  these  notes,  and  ako  Triulee*.  As  Trustees,  ihey  aretopay 
other  creditors,  and  ought  not  to  pay  any  illegal  demands ;  per- 
haps they  would  not  be  bound  to  set  up  this  defence,  but  there 
can  be  no  doubt  they  are  not  bound  by  their  obligation  as  Tnu- 
te€M,  to  pay  notes  which  hare  no  legal  efGcacy,  and  are  perfectly 
Justified  in  availing  themselves  of  such  a  defence,  as  if  tbey  were 
individually  iateresled."     3  Wettd.  R.  564. 

The  doctrine  affirmed  by  the  Court  in  this  case,  is — "  that 
whoever  seeks  the  aid  of  the  equitable  powers  ofaCourt  of  Chan- 
cer;, most  do  equity,  and  that  the  defendants  in  this  case,  like  all 
other  defendants,  may  rely  upon  usury,  either  by  way  of  answer 
or  plea,  and  prove  the  usury."     Ibid. 

It  only  remains  to  settle  upon  what  terms  the  debtor  himself 
or  his  Bssigneea,  are  to  he  let  into  this  defence.  Now,  it  is  a  mis- 
take to  suppose  that  the  complainant  comes  here  to  set  up  his  usu- 
rious contract.  He  has  already  obtained  a  judgment  on  that 
which  bound  the  property  of  his  debtor.  He  comes  here  iueiating 
on  the  satisfaction  of  his  judgment  lien,  out  of  the  money  in  the 
hands  of  the  Tnuleet,  by  virtue  of  the  assignmetit.  Hence  the 
doctrine  in  Fonblanque,  and  other  writers  on  equity,  that  a  usuii- 
oua  lender  coming  into  Chancery,  seeking  to  enforce  his  contract, 
win  be  refused  any  assistaDce,  does  not  apply.  It  b  the  defend- 
sots,  who  propose  by  their  answer,  to  cut  down  this  judgment  to 
the  original  flum  loaned,  abating  the  payments.  They  are  the 
party  seeking  relief  against  the  usurious  contract;  and  calling 
upon  the  Court  for  the  exercise  of  its  extraordinary  powers,  to 
extricate  ibem  from  the  force  and  effect  of  this  judgment.  Con* 
sequently,  it  is  for  them  to  be  willing  to  do  equity.  And  it  ia 
perfectly  immaterial  whether  the  boii'ofrer  is  pltuntiff  or  defend- 
B  application  of  the  principle  ia  the  same.    The  Courtwill 
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not  aid  him  unless  lie  will  do  what  is  right,  aod  that  is,  to  pay, 
or  offer  to  do  bo,  what  is  really  and  bona  Jiit  due,  deducting  the 
usurious  interest.  S  Jokn*.  Ch.  R.  142.  VmMH  170,  173.  1 
T.  R.  153. 

A  Court  of  Equity  is  not  positively  bound  to  interjere  in  such 
coses,  by  ao  active  exertion  of  its  powers  ;  but  has  a  discretion- 
on  the  subject,  atid  may  prescribe  the  terms  of  its  interference  ; 
and  be  who  seeks  equity  at  its  hands,  may  well  be  required  to  do 
equity.  And  it  is  against  conscience,  that  the  party  should  have 
full  i-elief,  and  at  the  same  time  pocket  the  money  loaned,  wbicL 
may  have  been  granted  at  the  debtor's  own  mere  solicitadon.  For 
then  a  statute  made  to  prevent  fraud,  would  be  made  the  ioBtiu- 
ment  of  fraud.  But  in  the  other  case,  if  Equity  should  relieve 
the  lender,  who  is  plaintiff,  it  would  be  aiding  a  wrong-doer,  who- 
is  seeking  to  make  the  Court  the  means  of  carrying  into  effect, 
a  transaction  manifestly  wrong  and  illegal  in  itself.  1  SUvy'iEq. 
Jitrifp.  5301, 

In  Scott  vt.  I^het,  Lord  Thurlow,  acting  upon  the  foregomg 
distinctioi]  which  is  broad  and  palpable,  ruled  that  the  uBuriooA 
judgment  should  stand  for  the  money  actually  loaned,  with  legal 
interest.  And  this  we  deem  to  be  just  upon  general  principles. 
But  there  is  another  reason  why  this  should  be  done  in  the  pres- 
ent case.  But  for  the  agreement  on  the  day  of  sale.  Walker  could 
haveenfbrcedhis  judgment  and  possibly  realized  the  whole  of  his 
m6ney.  At  any  rate,  had  he  been  forced  into  equity,  by  an  tnigi* 
nal  bill  filed,  either  by  Hines  himself  or  the  aaaigneea — the  prin- 
cipal and  legal  interest  due  upon  tbe  debt  would  have  to  have 
been  paid.  Under  the  facts  and  circumstances  of  this  case,  we 
cannot  let  them  into  this  defence,  upon  terms  less  adrantageooa 
to  tbe  creditor.  For  while  it  is  true  that  the  promise  and  under- 
taking of,  the  Trustees,  made  before  notified  of  the  usury,  can  bo 
coniudered  as  extending  only  to  so  much  of  Walker's  debt  as  was 
legally  and  properly  due ;  still,  we  feel  it  would  be  unjust  to  place 
this  creditor  on  a  worse  footing  than  he  would  have  occupied,  had 
the  assurance  not  been  given  that  he  should  have  his  money. 

And  I  would  barely  add,  that  the  doctrine  here  decided  doee 
not  conflict  with  any  previous  opinion  of  this  Court.  While  at 
/authe  creditor  in  a  usurious  contractcan  only  reeocw  his prmnpol 
under  die  Act  of  1820,  and  no  more,  I  have  yet  to  leant  Aat  a 
borrower  seeking  relief  in  equity,  will  be  required  to  do  la*  un- 
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ier  this  Statute,  which  forfeiu  the  interat  otdy,  than  under  the 
old  law,  which  not  only  declared  the  tekoU  contract  void,  bnt  aa- 
Dexed  a  forfeiture  of  double  the  value  of  the  thing  loaned. 

This  cause  came  before  the  Court  upon  a  transcript  of  the  re- 
cord from  the  Superior  Court  of  Bibb  County,  and  after  ar- 
gument had  thereon,  it  is  ordered  and  adjudged,  that  the  judg- 
ment below  be  reversed,  upon  the  ground  that  the  Court  erred  in 
refusing  to  permit  an  inquiry  to  be  instituted  as  to  the  usury,  al- 
leged to  exist  in  the  judgment,  it  being  the  opinion  of  this  Court 
that  a  proper  case  is  made  by  the  answer  of  the  defendants  to  the 
creditor's  Bill,  to  authorize  such  inquiry  ;  and  that  if  the  defence 
b  sustained  by  proo£  that  the  judgment  of  Walker  can  only  stand 
good  in  the  distribution  of  the  irvitfund,  for  the  amount  of  prin- 
cipal and  legal  interest  remaining  due  thereon,  after  deducting 
whatever  payments  have  been  made  to  the  creditor. 


No.  29.— CrusTAVUB  HBNDRicit,  plaintiff  in  error,  v«.  Thomas  and 
John  Cook,  defendants  in  error. 

[I.]  BipTJanpniprigtot*,  who  own  land  on  the  opporitewdti  of  ■wmler  cootie, 
above  ebb  wxl  Sow  of  tide  water,  bare  a  title  to  the  bud  covered  by  the  wa- 
ter, to  the  tlu«id,  or  cenln  of  the  stream  ai  it  is  aceiulomed  to  flow  in  itt 
mtnnl  ehaniiel. 

[2.]  Bach  riparian  proprietor  hai  tbe  right  to  a  reeKioable  lue  of  the  water,  at  it 
flow!  ■long  the  nalniBl  channel  of  the  itream,  for  domeatic,  agricultiual,  and 
mamfacliuiag  porposej ;  provided  is  >o  osing  it,  be  does  not  prrinJiet  at  in- 
jore  the  righu  of  the  other  proprielon. 

[3.  ]  Prior  occupation  of  the  water  in  a  stream  bj  one  riparian  propiietrr,  for 
tbe  purpose  of  turning  bis  milt,  does  not  give  him  the  right  to  divert  the  wa- 
ter from  the  land  of  the  pioprietur  abore,  nn-  to  throw  the  water  back  upon 
him  in  tlie  funnel  of  the  straam,  without  a  grant,  or  ticeoie  to  do  M>,  from 
■uch  proprietor;  m- an  enjufiDeat  of  uch  easement  for  siKh  >  length  of  time, 
as  wOl  give  a  right,  under  the  statale  of  limitatioDs. 

[4.]  When  die  plaintifl  and  defendants  were  riparian  proprielon,  and  the  de> 

limdaDU  erected  a  mill-dam  at  s  place  where  ihej  onited  the  land  on  both 

■idei  of  the  stream;  but  caused  the  water  to  flow  bock  in  the  chantiel  of  the 

■tnata  ten  or  eleven  inches,  whereby  a  valuable  miU-«hoal  of  the  pkintiff  ww 

Toi»  IV.  31 
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drowDod  to  thai  eztcnt — Hdd,  thai  Ibe  throwing  back  the  mlcr  ia  the  chan- 
nel of  tha  creek  bj  the  defendaiits,  wis  an  knarion  of  the  plamtiff'i  right  of 
property,  and  that  he  wse  enthled  to  in»mtiii»  an  actko  toi  tha  prettctum  of 
Ikat  rigU,  and  to  recover  noDunal  damafea ;  altbougb  the  waier  wai  not 
Arown  out  of  the  banlu  of  tbe  creek,  and  bd  perceptible  damage  coold  be 
diown.  Htid,  alKi.  that  tbe  plaintiff  wu  eotilled  to  ibaw  to  what  extent  ba 
bad  beeadamnifiedincoiiaaqasnceoftfaabBck  water,  BllhaDgh  tbe  Mine  waaaot 
thrown  oat  of  lbs  DBluial  banki  of  the  Mieam. 

Trespass  on  the  case.  Tried  before  Judge  Flotd,  in  Batts 
Superior  Court,  Septeraber  Term,  1847^ 

This  was  an  action  brought  by  the  pluadfi'  agajnst  the  defend- 
ants, for  tbe  recovery  of  damages  for  erecting  a  dam  across  a  cer- 
tain stream  upon  their  own  land,  which  raiEed  the  water  in  the 
natural  channel  of  tbe  stream,  so  as  to  throw  it  back  upon  a  val- 
uable mill-sboal  above,  and  raise  ibe  water  at  that  point  some  ten 
or  eleven  inches  above  its  natural  flow  and  current,  and  thereby 
destroy  its  value  for  mill  purposes,  of  vrfaich  stream  at  the  said 
mill-sboal,  the  plaintiff  and  defendants  were  proprietors,  s^d 
stream  being  at  that  point  the  dividing  line  between  them. 

It  appeared  upon  the  trial  that  the  plaintiff  and  defendants  were 
riparian  proprietors,  the  plaintiff  owning  the  land  on  one  side  of 
the  creek,  and  the  defendants  on  the  other  side,  where  the  eboal 
alleged  to  have  been  overflowed  was  located.  The  defondanta 
erected  a  mill-dam  on  the  creek  below  the  shoal  on  their  own  land, 
they  being  the  owners  of  the  land  on  both  sides  of  the  creek,  st 
the  place  where  the  dam  vras  builL  The  dam  raised  the  water 
in  the  natural  channel  of  the  stream,  and  threw  it  back  on  the 
shoal  to  the  depth  of  ten  or  eleven  inches,  that  is,  the  water  in 
tbe  natural  channel  of  the  creek,  where  tbe  plaintiff  and  defend- 
ants are  riparian  proprietors,  ia  raised  by  means  of  the  dam  ten  or 
eleven  inches  above  the  natural  6ow  and  current  of  the  water 
in  tbe  stream,  as  it  was  wont  to  flow  before  tbe  erection  of  the 
dam  by  the  defendants.  During  the  progress  of  the  trial,  the 
plaintiff  offered  testimony  to  prove  the  value  of  said  mill-shoal 
not  when  overflowed,  and  its  then  value.  Also  the  plaintiff  <der- 
ed  to  prove  what  the  value  of  the  shoal  was  previous  to  the  erec- 
tion of  the  defenilsnts'  dam,  and  what  was  tbe  value  of  it  vrtien 
the  witness  saw  it  overflowed ;  and  that  the  effect  of  the  back-wa- 
ter on  the  shoal  was  to  render  it  valueless  to  the  pluodSl    The 
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plajntiff  Blao  ofieted  to  prove  bow  ranch  the  plaintiff  bad  been 
datnaged  bjr  tlie  obstructioii  of  the  water  on  said  mill-shoal,  which 
tesdroony  bo  offered,  waa  rejected  hj  the  Court,  on  the  ground 
diBt  the  defendants,  by  their  dam,  had  not  thrown  the  water  out 
of  the  natural  channel  of  the  creek,  and  conaequently  the  plBiii< 
dff  was  not  entitled  to  recover  damagea.  To  which  decision  of 
the  Court  below,  the  plaintiff  excepted. 

The  Court  below  then  charged  the  jury  that  the  plaintiff  was 
not  entitled  to  any  damage  for  aimply  raisiDg  the  water  in  the  nat- 
oral  channel  of  ibe  stream,  so  long  as  the  water  continued  to  he 
confined  by  its  banks  to  the  natural  channel,  but  if  by  raising  the 
water  by  a  dam  upon  hla  own  land,  he  throws  the  water  out  of 
dte  natural  channel  of  tbe  stream,  the  party  whose  land  is  over- 
flowed ia  entitled  to  damage,  and  instructed  the  jury  to  enquire 
iriiethertbe  defendants  had  by  their  dam  thrown  back  the  water, 
and  whether  it  hod  been  thua  thrown  out  of  die  natural  channel 
aponthelandof  the  plaintiff,  and  qf  so  tbe  plaintiff  was  entitled  to 
recover.     To  which  cfaai;ge  die  plaintiff  excepted. 

BuLET  &  Stakk,  for  the  plaintiff  in  error. 

McCmn  &.  Hakmon,  for  tbe  defendants  in  error. 

Cited  the  foDowing  authorities :  WiUiamt  vg.  MoreUatd,  2  Bam. 
4-  Orat.  R.  Tyler  vt.  TPtUuMoit,  4  Ma»)»'*  R.  12  Mom.  R. 
311.  17  Mat*.  R.  289.  Kiiig  vt.  T^a»y,  6  Cam.  R.  3  £W« 
Con.  444.      Cooper  vt.  Hall,  Hamman^t  R. 

Bailbt,  in  conclueion  for  plaintiff. 

That  there  are  respectable  authorities  sustaining  the  views  of 
tbe  Court  below,  we  do  not  controvert ;  but  we  deny  that .  they 
axe  sustained  by  die  law.  Tbe  several  rights  of  riparian  propri' 
etore,  in  many  cases,  have  not  been  well  defined;  in  others  they 
have  been  erroneously  and  loosely  stated.  The  value  of  water 
power,  as  applied  to  machinery,  has  so  increased  in  modem  times, 
that  it  is  important  that  it  should  be  regulated  and  protected  by 
fixed  and  known  niles  of  law.  I  ahall  endeavor  to  show  that  tbe 
Common  Law  famisbes  such  rulee. 

In  the  progress  <tf  this  cause  the  Court  below  cocamitted  sevo; 
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ral  errors,  to  which  we  have  excepted ;  but  they  all  hare  thnr 
origin  in,  and  are  referable  to  this  fundAicental  error  predomina- 
ting in  the  mind  of  the  circuit  Judge  who  tried  the  cause,  viz: 
that  a  riparian  proprietor  may  throw  the  water  npou  bia  nei^i- 
hor  as  far  and  aa  deep  as  he  pleaaea,  provided  be  does  not  over- 
flow his  banks,  or  drown  any  machinery  of  his.  That  is,  he  may 
fill  the  natural  channel  of  the  Htresm  for  his  own  use,  be  hariog 
firat  occupied.  Although  this  doctrine  is  sanctioned  by  hi^  au- 
thority, we  gay  in  the  language  of  Mr.  Angell,  "  If  it  were  founded 
in  law,  it  would,  in  its  result,  throw  to  the  ground  the  tundamen- 
lal  principles  relating  to  running  water,  and  all  the  leading  cases 
respecting  the  usufructuary  rights  of  ripaiiau  proprietors."  It  ia 
my  business  here,  to  endeavor  to  show,  tbat  this  doctrine,  and 
these  authorities,  are  not  founded  in  law. 

And  before  this  Court  1  shall  assume  certain  postulates  as  ax- 
ioms not  to  be  discussed. 

1.  Tbat  property  in  a  water  course  is  derived  from  the  owner- 
ship of  the  land  through  which  it  flows,  and  to  wbitdi  it  is  an  inci- 
dent. 

2.  That  a  grant  of  land  carries  to  the  grantee  the  tae  of  the  wa- 
ter on  its  surface,  above  tide,  in  its  natui'a)  state,  as  essentially 
and  as  absolutely  as  it  does  the  rocksor  trees,  or  other  thing  upon 
its  surface. 

3.  That  property  in  water  is  Dot  in  the  corput,  but  in  its  use, 
present  and  prospective. 

4.  That  he  who  owns  land,  bounded  on  either  side  by  a  water 
course,  ia  a  riparian  proprietor. 

5.  That  whero  there  are  two  riparian  proprietors  directly  op- 
posite to  each  other,  each  proprietor  owns  to  the  middle  or  thread 
of  the  stream,  unless  Umited  to  the  bank  by  prior  deed  or  grant. 

These  five  foregoing  propositions  we  trust  will  he  taken  for 
granted,  but  are  important  to  be  kept  in  mind  while  we  discuss 
the  following  disputed  propositions,  but  which  we  maintain  are  le- 
gally correct. 

1.  That  each'riparian  proprietor  has  a  right  to  the  exclusive 
use  of  the  water  in  its  natural  state,  as  it  flows  through  or  over 
bis  land, 

2.  That  neither  riparian  proprietor  has  a  right,  nnlesa  by  deed 
or  grant,  or  use  long  enough  to  presume  a  grant,  to incresseor  di- 
minish the  water  beyond  the  line  of  his  boundary,  to  the  prqn- 
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dice  or  injury  of  any  oilier  riparian  owner,  and  without  hia  con- 
test. 

3.  That  prior  occupancy  of  itself  gives  no  rights,  unless  long 
enough  to  preaume  a  grant. 

4.  That  the  unUrr pomer  to  which  a  riparian  owner  is  entitled, 
GOBBisU  of  the  difference  of  level  between  the  sur&ce  whet's  it 
firet  touches  his  land,  and  the  surface  where  it  leaves  It. 

5.  That  DO  riparian  proprietor  above,  below,  or  collateral,  tias 
a  right  to  change  or  alter  this  level,  to  the  prejudice  or  injury  of 
any  other. 

6.  That  although  such  change  or  aliemtiun  produces  no  present 
damage,  yet  an  action  lies  for  prospective  injury,  and  to  prevent 
such  wrong  from  ripening  into  a  right,  ', 

7.  That  an  incorporeal  mill-privilege  upon  a  stream,  is  as  es- 
sentially property,  and  asmucli  protected  by  law, as  any  corporeal 
thing  or  right. 

8.  That  the  law  protects  such  incorporeal  property  from  des- 
trucrion  or  injury,  while  notu8edorocGapied,a8  effectually  as  any 
corporeal  thing  out  of  use. 

Before  we  refer  to  the  authorities  on  which  we  rely,  I  beg  leave 
fiir  a  moment  to  test  the  principle  maintained  by  the  court  below, 
by  the  rules  of  reason — the  soul  of  the  law — and  if  we  prove  it 
has  no  soul,  it  is  not  law. 

The  Court  held  that  the  defendants  had  a  right  to  throw  the  wa- 
ter back  on  plaintiff's  shoal  to  any  amount,  so  long  as  it  is  con- 
fined to  the  natural  run  or  channel  within  the  banks:  And  when 
plaintiff  offered  to  prove  the  amount  of  damage  he  had  sustained, 
by  defendants'  thus  throwing  back  the  water  on  his  shoal,  the 
Court  repelled  the  evidence,  and  said,  "If  the  defendants  have 
a  right  to  the  use  of  the  water,  (as  riparian  proprietors,)  surely 
pluntiff  ia  not  entitled  to  damages  from  ihem  for  the  exeraise  and 
enjoyment  of  this  right."  Here  is  clearly  a  non  tequitw.  Does 
not  every  lawyer  perceive  that  the  right  to  the  use  of  the  water, 
u  a  riparian  owner,  and  the  right  to  damage  or  injure  another  by 
nich  use,  are  distinct  and  separate  t  Does  not  every  one  under- 
stand, fhat  a  riparian  owner  may  not  only  use  the  water  on  his  own 
land,  but  so  use  it  as  to  increase  or  diminish  its  depth  on  that  of 
his  neighbor,  provided  by  so  doing  he  does  not  injure  his  neigh- 
bor's rights.  The  plaintiff  attempted  to  prove  injury  or  damage, 
and  iu  amount.     He  did  not  deny  the  defendants'  right  to  the  use 
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of  the  w^er,  so  Inng.  as  they  did  not  injure  him.  By  repelling' 
the  teatimony  the  Court  affirmed  the  right  of  defendants  to  damage 
the  plaintiff  to  any  amount,  and  that  he  has  no  ledreas  t  la  diis 
either  law,  reason  or  justice  !  We  contend  it  is  neither;  nay, 
more,  it  involves  a  gross  absurdity,  for  the  Court  said,  since  the 
plaintiff  and  defendants  are  riparian  owners,  [he  doubtless  intend- 
ed to  Bay  riparian  owners  .on  opposite  Bides  of  th»  Kream,]  and  as 
such  were  each  entitled  to  a  use  of  the  water  in  the  aatoral  cbaii- 
□el — therefore  he  refiised  to  let  the  plaintiff  prove  either  any 
damage  or  its  amount  1  That  is,  each  party  has  a  right  to  use  d» 
water  as  he  pleases,  or  for  what  purposes  he  pleases,  and  yet  if 
defendants  make  such  use  as  to  totally  destroy  or  prevent  any  oae 
whatever  by  the  plaintiff,  he  has  no  redress  ;  he  shall  not  prove 
such  damage;  he  has  an  equal  right,  but  no  remedy ;  a  right  in 
fancy,  but  not  in  &ct. 

With  all  respect,  I  beg  leave  to  say,  the  ideas  of  the  Court  be- 
low, as  developed  in  the  record,  do  not  seem  to  be  very  dear  or 
well  defined.  What  principle  of  law  he  intended  to  lay  down. 
applicable  to  the  case  before  him,  does  not,  fram  the  leconU 
clearly  appear. 

It  can  only  be  inferred  that  he  holds,  that  riparian  owners^  oa 
4^ponte  sides  ofa  stream,  have  equal  right  to  ^propriate  the 
^^ter  between  them,  to  any  use  they  please,  but  that  the  one  first 
appropriating  it  all  to  his  own  use,  cannot  be  disturbed  by  tbe 
other  in  that  use,  however  much  it  may  injure  him. 

It  is  also  to  be  inferred  that  he  holds  the  title  to  land  covered  by 
water,  is  not  as  clear  and  absolute  as  to  the  adjoining  meadovr, 
and  that  therefore  an  adjoining  riparian  may  Sood  and  render 
useless  the  one,  while  be  cannot  the  other. 

It  is  also  to  be  inferred  that  he  holds,  a  man  may  give  a.  mlllioB 
of  dollars  for  a  ledge  of  rocks  utterly  valueless  tot  any  porpose, 
except  for  the  &11  of  water  flowing  over  it ;  and  yet,  because  he 
neglects  to  put  snch  fUl  to  some  use,  an  owner  below  may  tender 
it  Aterly  worthless,  by  backing  tbe  water  up  on  it.  If  these  piiii- 
ciples  are  founded  in  law,  the  great  jarist  who  prooovnced  die 
common  law  the  perfection  of  reason,  wholly  ovetiooked  diera,  and 
the  acient  maxim, "  [A«re  ttH>  »<  nm  o/wfum  {atia*,**  is  but  a  mockery. 

Keeping  in  mind  that  each  riparian  owner's  land  extmdstotiie 
middle  c^the  stream ;  that  the  thread  i^  tbe  channel  is  tbe  bound- 
ary, npon  what  principle  of  reason  can  a  collateral  riparian  di- 
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miniiiti  or  increase  the  water  within  that  line,  to  the  prejudice  or 
injury  of  the  neighboring  owner,  any  more  than  one  above  or  be- 
low can  do  the  same  T  Contiguity  does  not  give  such  right  in 
the  one  case  more  than  the  other.  Nor  is  it  any  answer  to  say, 
without  such  right  the  water  would  often  be  useless.  Soit  would 
to  riparians  above  or  below.  Their  situation  is  often  tbeirmiafoF' 
tune.  Voluntarily  aBsamed,  it  can  give  them  no  right  to  shift  it 
upon  their  neighbor,  Jn  our  case,  the  record  shows  that'  the  de- 
fendanta  once  owned  ^  the  sboal,  but  sold  it  to-  plaintiff,  so  as  to 
give  him  control  of  the  shoaL  Again,  if  it  is  true,  that  each  ripa- 
rian owner  owns  to  the  middle  of  the  stream,  by  the  same  title 
be  owDS  the  bank  or  meadow,  by  what  rule  of  reason  can  another 
«ome  upon  his  half  of  the  stream,  and  do  him  an  injury  with  im- 
punity, when  he  dare  not  pluck  a  blade  of  giass,  or  ctttasapUng 
upon  the  bank  ?  It  ia  not  true  that  the  thread  of  the  stream  is 
his  boundary,  if  this  can  be  done. 

Again,  it  is  not  true  that  by  the  common  law  property  may  be 
held  in  an  incorpoival  right  or  fianchiae,  if  such  property  cannot 
be  held  under  the  protection  of  the  law  in  water  power,  common- 
ly called  mill  privileges.  The  Court  below  in  effect  decided  that 
anch  franchises  are  not  entitled  to  protection,  Unless  they  conld 
iband  their  claim  on  prior  use  or  occupancy.  Can  such  a  princi- 
ple be  based  in  reason  t  As  well  mi^t  an  adjoining  owner  occu- 
py his-neig^bor's  wild. land,  and  defend  himself  upon  the  plea 
that  be  was  the  first  occupier.  There  are,  however,  some  very 
respectable  authoritieB  which  sanction  the  decision,  of  the  Court 
below. 

Having  briefly  shown  that  they  ara  not  founded  inroaaon,  I  re- 
^tectfiilly  take  leave  now  to  show  they  are  unfounded  in  law. 

"Ayua  atrrU,et  dtiit  currere,"  is  iite  language  of  the  common 
law.  Water  flows,  and  diould  be  suffered  to  flow,  in  its  natural 
course,  so  that  all,  through  whose  land  it  flows,  should  have  the 
privilege  of  using  it.  Angdlon  water  eouria.ll.  Andthispriv- 
ilege  is  usufructuary,  and  consists  in  the  use  both  of  the  fluid  luid 
its  impetus,  tb.  11,  12.  Ti/ler  et  al.  vt.  Wilkimm,  4  Mtutm  R. 
400.  McCalmejU  vs.  WhUaktr,  3  RawUi  R.  84.  FandeMbergA 
vt.  Van  Bergn,  13  /.  R.  212.  And  Justice  Story  says,  "  Prima 
Jacie,  every  proprietor  upon  a  bank  of  a  stream  owns  the  land 
covered  with  water,  in  front  of  his  bank,  to  the  middle  thread  of 
the  stream ;  lu^ejUtaa  a^tut.    In  virtue  of  this  ownerAip  he  has 
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a  right  to  tbe  use  of  the  water  flowing  orer  it,  in  its  natuml  cur- 
rent, wiUiautdiminutionor  obttrurtifm."  4  Jlfoww  A.  400.  Again 
he  says,  "  There  may  be,  and  ihei-e  must  be  allowed,  of  that  which 
is  common  to  all,  a  reaHnnable  uae.  The  true  test  of  the  princi- 
ple, and  extent  of  tho  use,  is  whether  it  is  to  the  injury  of  the  other 
proprietora  or  not."  4  Maioit  R.  401.  But  the  Court  below  de- 
nied UB  the  right  to  apply  thia  test.  He  refused  to  permit  us  to 
prove  that  defendants  so  used  their  priTilegeH  as  to  injure  us. 

Again,  Judge  Story  remarks,  "  But  of  a  thing  common  byna- 
Cure,  there  may  be  an  appropriation  by  general  consent  or  grant. 
Mere  priority  of  appropriation  of  mnning  water,  without  such 
consent  Tir  grant,  conferii  no  exclusive  right.  It  is  not  like  the 
case  of  mere  occupancy,  where  the  first  occupant  takes  by  force 
of  his  priority  of  occupancy.  That  presupposes  no  owner^ip  al- 
ready existing,  and  no  right  to  the  use  ali-eady  acquired.  But  our 
law  annexes  to  the  riparian  proprietors  tbe  right  to  the  mat,  in 
common,  as  an  incident  to  the  land  ;  and  whoever  seeks  to  found 
an  exchistve  use,  must  establish  a  rightful  appropriation,  in  some 
manner  known  and  admitted  by  the  law.  This  may  be  either  by 
grant  from  all  the  proprietors  whose  interest  is  affected  by  the 
particular  appropriation,  or  by  a  long  exclusive  enjoyment  wiUi- 
out  interruption,  which  afibrda  a  just  presumption  of  right.  4  Ma- 
BM  R.  401-3. 

That  one  riparian  proprietor  has  not  the  right,  exoept  by  giant,  or 
consent,  or  presumption  of  grant,  to  increase  or  diminish  the  wa- 
ter beyond  the.  line  of  his  boundary,  to  tbe  prejudice  or  injury  of 
any  other  riparian  owner,  see  further,  Axgell  14.  2  Caine»  R.  87. 
1  Paige  R.  448.     13  J,  R.  217.     9  Pkk.  R.  628. 

The  Supreme  Court  of  New  York  say,  in  Vandtnburghtit.Van 
Bergen,  "  The  grant  of  an  undivided  shoal  in  a  stream  of  water, 
would  not  authorize  the  grantee  to  appropriate  or  modify  the 
stream  to  the  injury  of  others,  who  have  a  joint  interest  in  it ;  the 
property  in  a  stream  of  water  is  mdiviniU.  The  joist  proprie- 
tora'must  use  it  as  an  entire  stream,  in  ite  natural  channel.  13 
J.  R.  217. 

That  prior  occupancy  of  itself  gives  no  right  to  running  water, 
unless  long  enou^  to  pivsume  a  grant,  see  Angeff  21.  27  Eng_ 
Com.  L.  R.  11—492.  23  tb.  76,  25  t».  526.  4  3fa*mil.  401.  3 
CkiinaCa.397.     15  J.  R.  213.     17  iJ.  306. 

This  position  has  been  denied,  not  only  by  the  Court  below  in 
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this  cause,  but  the  point  involved  haa  been  a  vexed  quoBtion,  both, 
in  America  and  England)  until  very  lately.  Indeed,  some  very 
isBpectable  autborities,  English  and  American,  sustain  the  decis- 
ion of  the  Court  below.  I  will  endeavor  to  show  that  they  have 
been  overruled  as  erroneous  hy  the  highest  authority. 

In  England  the  law  upon  this  question  was  most  ably  vindica- 
ted hy  Chief  Justice  Denman,  in  the  late  esse  of  Maton  vi.  Bill, 
5  Bar.  4-  Adot.  1.  (27  E»g.  Com.  L.  R.  11,)  acOse  several  times 
before  then  discussed  and  decided,  and  most  obstinately  and  ably 
debated  for  the  defendant.  The  Chief  Justice  says,  "  The  posi- 
tion that  the  first  occupant  (>f  running  water  for  a  beneficial  pur- 
pose, has  a  good  title  to  it,  is  perfectly  ti-ue,  in  this  sense,  that 
neither  the  owner  of  the  land  below,  can  pen  the  water  back,  nor 
the  owner  of  the  land  above,  divert  it  to  his  prejudice.  In  this, 
as  in  other  cases  of  injuries  to  real  property,  possession  is  a  good 
title  against  a  wrong  doer.  But  it  is  a  very  different  question, 
whether  he  can  take  away  from  the  owner  of  the  land  below  one 
of  its  iMtvral  advantages,  which  it  capable  ^heing  applied  to  prof- 
itable  purpOMeg,  (and  generally  increases  the  fertility  of  the  soil, 
even  when  unapplied)  and  deprive  him  of  it  altogether,  hyantic- 
ipating  him  in  its  application  t<j  a  useful  purpose.  If  this  be  so,  a 
considerable  part  of  the  value  of  an  estate,  which  in  manu&ctu- 
ring  districts  particularly,  is  much  enhanced  by  the  existence  of 
ao  unappropriated  stream  of  water,  with  a  fall  within  its  limits, 
mi^t  at  any  time  be  taken  away." 

He  then  proceeds  to  remark,  that  such  a  doctrine  has  origina- 
ted in  a  mistaken  view  of  the  principles  laid  down  in  the  cases  of 
Bealy  v*.  Shaw,  6  Eatt,  SOS.  Saundert  t>t.  Newman,  1  R  !r  A. 
358.  WiUiamt  vt.  Moreland,  2  B.  If  C.  913.  Liggini  vi.  Inge, 
7  jBm^'.  692.  C(Kix  vt.  Mathewt,  1  Ventrit,  137.  2  Black.  Com. 
14—18. 

The  learned  Chief  Justice,  ailer  reviewing  these  authorities, 
and  the  audiorities  of  the  civil  law,  from  whence  is  derived  the 
common  law  upon  thisaobject,  sums  up  by  saying,  "From  these 
authorities  it  seems,  that  the  Roman  law  considered  running  wa- 
ter.notaaa&OMtttnvacaiMin  which  any  one  might  acquire  a  prop- 
erty, but  as  public  or  common  in  thit  tente  oniy,  that  all  might 
drink  it,  or  apply  it  to  the  necessary  purposes  of  supporting  life ; 
and  that  no  one  had  any  property  in  the  water  itself,  except  in 
that  particalar  portion  which  he  might  have  abaCrscted  from  the 
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.  atiPOMit  aad  t^  v^ch  hd  bKd  die  poieeseioa,  fcnd  daring  die  tim» 
t^nich  pdiseCrioti  only."  Sack,  he  dedarsB,  is  die  meuing  of 
the  teim  that  ramiing  water  ie  paiUeiJKrit.  "And  it  tppesn  to 
as,"  he  aayi,  "diat  there  ia  no  aaihority  in  oar  law,  nor  as&r  m 
we  know  in  the  Rmnsn  law,  that  iiiB_firit  ooeupaiU,  thoagh  be  may 
be  the  owner  of  the  land  above,  baa  any  right,  by  dtverting  the 
stream,  to  deprive  llie  owner  of  the  land  below,  of  the  special  ia»- 
e^  and  adoantdge  i^ihe  ttatural  flmo  of  the  water  therein." 

It  ia  lud  down  by  Chief  Jnatice  Paikert  in  HaH^  ta,  Dvigit, 
17  Matt.  R.  289,  that  "  &e  owner  of  a  mill-site,  wbo_^n(  oec^tieg 
*f  by  erefcting  a  dam  and  mill,  will  have  a  right  to  water  snfficient 
toworic  his  wheels,  if  his  privilege  will  afibrd  it,  notwitbatanding 
he  may,  by  his  occapatioD,  render  tudest  Hit  privHt^e  of  any  one 
above  or  b^w  him  on  the  same  stream."  The  Supreme  Costt 
of  Pennsylvania,  in  StrieSand  vt.  Todd,  \0  S,  ^  R.  69,  maiatain 
Qie  same  doctrine ;  and  othera  might  be  added;  clearly  b 
the  ruling  of  the  Ccnrt  below,  if  diey  Were  taw.  Bat  «t  the  ai 
titne,  as  Mr.  AngeU  weQ  reiDailis,  "they  wonld  overtoni  die  ftm- 
damoital  principles  relating  to  mnning  water,  and  aB  the  leading 
caaea  respecting  the  usufilictuBTy  rights  of  riparian  proprieton." 
AMg^.Zl.  AndtheSopremeCourtt^NewYoik.eay, "Togrve 
neb  anextensim  to  the  doctrine  <^oocnpancf,woaldbe4aBgeToaB 
andpemicioasinitsconsequences."  PUUtvi.Jb^mMm,lSJ.&.2lS. 

"  Of  a  diing  common  by  nature,"  a«.ys  Judge  Stt^y,  **  llieFe  may 
be  an  appropriation  by  general  eoDsent  or  grant.  Mete  priority 
ofoeatpaney  of  ninning  Water,  without  mch  consent  or  grant,  con- 
fera  no  exclusive  right.     Tgler  vt.  Wilkiitt<m,  4  JUiuomV  R,  401. 

But  the  defenduit  m  error  aricB— and  tbe  Oonit  below,  uriteo 
it  repelled  the  evidence  of  damage,  pot  the  same  qneadtn— shall 
the  plaintifi',  while  be  neglects  to  pot  to  any  valuable  put^mae,  « 
privilege  common  to  both,  act  the  dc^  in  the  manger,  and  prevent 
the  defendants  in  the  enjoyment  of  a  valaable  privilege  on  dieir 
own  landl  Judge  Story  in  effect  has  answered  tbia  question, 
where  be  says,  "  Bnt  if  there  should  not  be  W«ier«noagb  for  the 
progressive  wants  of  all,  die  riparian  pn^rietor  should  retervi  to 
kinttif  tfix  pomer  cf  Mature  apprt^riation  to  hb  own  excbuive  uae. 
Bat  the  presumption  of  an  absolute  and  controllii^  power  over 
Haa  whole  flow,  in  the  riparian  proprietor,  as  his  wants  or  Ihs  will 
may  influence  bis  choice,  would  teqoire  the  most  irreaiBtible  ftots 
to  support  it"    4  Mat^  404. 
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Tbe  right  or  property,  which  the  plaintiS'  in  error  complaiqB 
the  defendants  hsve  deprived  him  o^  ia  an  incoTporeal  right,  or 
franchise,  commonly  called  "  a  water  power,"  and  the  best  au- 
thoritieB  aay  that  it  consisls  of  the  diSerenoe  of  level  between  the 
sui&ce  where  tbe  water  first  touches  his  land,  and  the  sur&ce 
where  it  leaves  iL  Angell,  12.  MCalmojU  tu.  Wkitaker,  3 
Ratele't  R.  90. 

That  no  riparian  proprietor  has  a  right  to  change  or  alter  that 
level,  to  our  prejudice  or  injuiy,  whether  he  he  abuve,  below,  or 
callBteral,  we  refer  to  jbigdl,  12.  4  MoimU  Jl.  400.  6  Eaift 
JL  206.  1  Sim.  ^  Siur.  203.  23  Etig.  C.  L.  R.  76.  27  ii.  !!■ 
2  Deo.  if  Bat.  60.     13  Mati.507.     13  J*,  it.  217. 

As  the  plaintiff  was  not  in  the  immediate  use  of  thia  fioncluBe, 
or  "difierence  of  level,"  ita  value  consisted  mainly,  in  its  prospec- 
tive worth,  when  the  plaintiff  might  either  wish  to  appropriate  it 
to  machinery,  or  to  sell  it  with  the  land  on  which  it  is  situated. 
Tbe  effort,  therefore,  which  he  made  in  the  Court  below,  was  not  to 
prove  an  immediate  injury,  but  a  prospeclive  or  fiiture  damage, 
and  which  tbe  Court  prohibited.  That  the  Court  herein  erredr 
and  that  we  were  entitled  to  prove  prospective  or  future  damage, 
although  we  had  sustained  none  i»  pretenti,  we  refer  to  Angellr 
70, 71.  9  SatwAr*'  R.  175.  Crott  v».  Lewit,  2  Bam.  If  Cr.  686. 
9  Eng.  Com.  L.  R.  223.  Well*  vt.  Pearcy,  27  Eng.  C.  L.  R.  493. 
Whipple  vi.  !Z%e  Ctmherlaiid  Manufaeturwg  Co.  2  Story't  R.  664. 
McCalmoiU  vt.  Whitaker,  3  Rawie*  R.  90.     AngeU,  170, 171. 

"  The  plaintiff's  premises,"  aays  Chief  Justice  Tindal  in  Weil* 
«j.  Pearcy, "  would  telljbr  le*»  whilst  the  tunnel  is  in  existence,  id 
BOW  put  up  to  sale."  The  voluntary  suspension,  by  tbe  plaintiff, 
of  his  exercise  and  enjoyment  of  a  right,  says  he,  can  form  no  jus- 
tification to  the  defendants  for  preventing  him  from  the  possibil- 
ity of  enjoying  iL 

In  respect  to  the  right  of  the  plaintiff  to  maintain  die  present 
suit,  says  Judge  Story,  in  Whipple  v».  Cum.  Ma*.  Co.,  it  is  not  in- 
dispensable fiir  him  to  show  that  the  water  is  flowed  back  by  the 
defendants,  so  as  actually  to  obstruct  and  stop  tbe  operation  of  his 
milL  Indeed,  continues  the  Judge,  the  principle  of  law  goes 
much  fiirtber;  for  every  riparian  proprietor  is  entitied  to  have  the 
Mream  flow  in  its  natural  ehmtnel,  at  it  ha*  heen  aeciutomed  to  fiovi, 
without  any  obstruction  by  any  mill,  or  a  riparian  proprietor  be- 
low, on  tbe  same  stream,  unless  the  latter  has  acquired  such  a 
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right,  by  long  use,  or  b;  purchase,  or  in  some  other  moSe  which 
the  law  recognises  as  conferring  a  title  on  him.  And  if  any  mill 
or  riparian  proprietor  below,  on  the  same  stream,  does,  without 
'  any  such  title,  undertake  to  ohtmet,  or  change  the  natitral  ttream, 
dien,  although  the  riparian  proprietor  above  cannot  establish  in 
proof,  that  he  has  suffered  any  substantial  damage  thereby,  adll 
be  is  entitled  to  nominal  damages,  as  it  is  an  invasion  of  his  rights, 
and  would,  if  acquiesced  in,  tnaJte  the  tort  thus  done  to  him,  ri- 
pen into  a  right  against  the  party.  In  short,  that  wherever  s 
wrong  is  done  to  a  right,  the  law  imports  that  there  is  some  dam- 
age to  the  right,  and  in  the  absence  of  any  other  proof  of  snbstan' 
tial  damage,  nominal  damages  will  be  given  in.  sappoit  of  the 
right.     2  Story'i  R.  664,  665. 

The  Court  farther  decided  that  in  such  actions,  the  plaintiff  was 
entitled  to  recover,  as  damages,  counsel  fees  and  other  espenses 
incurred  in  vindicating  his  right. 

We  therefore  maintain,  from  authority,  that  the  plaintiff  may 
sustain  his  action  and  recover,  altbougfa  be  prove  no  specific  injury 
or  damage,  if  be  prove  his  right  has  been  infringed,  so  as  to  pre- 
vent a  wrong  ripening  into  right.  That  thei-e  exists  a  right,  and 
that  such  a  right  has  been  invaded,  is  sufficient.  And  if  an  acticm 
should  be  delayed  until  actual  damage  could  be  proved,  the  de- 
fendant, by  repeated  invasions,  might  himself  acquire  a  title  which 
could  not  be  successfully  opposed,  is  the  language  of  Mr.  AngeB, 
170,  171,  and  many  other  authorities.  SeeWelU  va.  Fearey,  87 
Eng.  a  L.  R.  492.  WelU  vi.  Walling,  2  Bl.  R.  1233,  and  note. 
1  Wm.  Savnd.  R.  346.  Webb  vi.  The  Portland  Man.  Co.  3  .9km- 
ntr't  R.  196.    Whipple  vi.  The  Cum.  Man.  Co.  2  Story's  R.  66i-5. 

That  an  incorporeal  right  or  mill  privilege  in  water  power,  is 
as  much  property,  and  as  much  under  the  protection  of  the  law 
as  any  other  ri^t,  see  3  Sumn.  R.  194.  Atbt/  vt.  WMU,  2  Lord 
Ray.  938.     Smtlk't  Lead.  €k.  165.     3  Rawle'i  R.  90. 

That  such  right  or  franchise,  does  not  depend  for  protection  on 
the  erection  of  a  mill,  or  other  exercise  or  use  of  it,  but  is  equal- 
ly under  the  protection  of  the  law,  like  other  property,  whether 
in  use  or  not.  see  Angdl,  25, 26.  1  Saund.  R.  346.  27  Eng.  C.  L. 
R  492.     3  Sumn.  R.  193.     2  Star.  R.  665.     3  Rawle't  R.  90. 

The  consequence  of  these  general  principles,  applicable  to  all 
riparian  proprietors,  is,  says  Mr.  Angell,  13,  that  "  where  a  river 
divides  two  estates,  the  owner  of  neither  can  carry  off  any  put 
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of  the  water,  without  die  consent  of  the  oppoaite  riparian  owner," 
and  by  parity  of  reason,  he  can  not  increase  or  obstruct  the  water. 

The  demurrer  of  the  defendants  to  the  plaintiff's  declaration, 
in  the  court  below,  puts  their  defence  on  the  ground  that  they  are 
tenants  in  common  with  the  plaintiff.  Doubtless  the  learned 
counsel  who  thus  demurred,  did  it  without  reflection.  They  are 
nothing  more  nor  less  than  riparian  proprietors.  They  doubtless 
have  a  right  to  the  use  of  the  water  in  the  stream,  aa  it  flows  in 
its  natural  channel,  in  common  with  the  plaintiff,  but  this  does  not 
constitute  them  tenants  in  common.  They  have  no  other  or  great- 
er rights  in  the  stream,  as  riparian  owners  opposite  to  the  plain- 
tiff, than  they  wo^ld  have  if  such  owners  were  above  or  below,  see 
13J.R.2i2.  HoMm'tR.  397  tails.  3  Sumn.  R.  189.  In  either 
case  they  are  entitled  to  the  common  use  of  the  water,  as  it  flows 
upon  or  by  their  land,  in  its  natural  channel,  and  in  neither  case 
can  they  encroach  beyond  the  plaintiff's  line,  whether  within  or 
out  of  the  channel  The  Court  below  seemed  to  sanction  the 
ides  conveyed  in  the  demurrer,  by  holding  that  the  channel  of  the 
fltream,  and  not  the  kw  of  the  water,  waa  common  to  each.  This 
is  in  no  case  true,  except  in  navigable  rivers ;  and  then  they  are 
common  to  all  only  as  public  hi^ways.  But  even  if  they  were 
tenants  in  conlmon,  their  demurrer  would  not  present  a  valid  de- 
fence, for  al^  the  authorities  hold  that  one  joint  tenant,  or  tenant 
in  common,  may  have  an  action  against  his  co-tenant,  for  disturb- 
ance of  the  common  right,  or  for  wrongful  ouster. 

The  record  shows  that  by  a  former  recovery,  plaintiff  had  final- 
ly settled  in  his  &vor  all  the  questions  here  in  judgment,  and  bad 
he  not  waived  it  iu  the  court  below,  that  recovery  would  be  an  ef- 
fectual estoppel  to  any  further  discussion  of  those  questions  any 
where,  between  the  same  parties,  so  long  as  that  recovery  stands 
unreversed  and  unimpeached.  But  aa  it  was  not  interposed,  and 
insisted  on  below,  it  cannot  be  here.  And  perhaps  it  is  well  that 
these  important  questions  should  be  thusearly  settled  by  this  Court. 

By  the  Court — Wiener,  J.  delivering  the  opinion. 

This  was  an  action  of  trespass  on  the  case,  for  bacldng  the  wa- 
terin  the  Tussehaw  Cioek,  by  means  of  a  dam  erected  by  the  de- 
fendants, whereby  the  plaintiff's  mill  shoal  was  overflowed. 

The  ptaindff  and  the  defendants  are  riparian  proprietors,  the 
plainUff  owning  the  latid  on  one  side  of  the  Creek,  and  the  de- 
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fendants  on  the  other  side,  where  the  shoal,  alleged  to  have  beon 
overflowed,  is  located.  The  defeDdanta  erected  a  mill-dam  od  iha 
Creek  below  the  shoal,  on  their  owd  land,  they  being  the  owners 
of  the  land  on  both  sides  of  the  Creek,  at  the  place  where  the 
dam  is  built.  The  dam,  however,  raises  the  water  in  the  natural 
channel  of  the  stream,  and  throws  it  back  on  tbe  aboat,  to  the 
depth  of  ten  or  eleven  inches;  that  is,  the  water  in  the  natural 
channel  of  the  creek,  where  the  plaindfTand  defendants  are  rip- 
arian proprietors,  is  I'aiaed  by  means  of  the  dam,  ten  or  eleven  in- 
ches above  the  naturalflow  and  current  of  the  waterin  the  stream, 
as  it  was  wont  to  flow,  before  the  erection  of  the  dam  by  Hie  defen- 
dants. On  the  trial  of  the  cause,  the  plaintiff  offered  testimony,  to 
provethevalueofthepluntiff's  mill-shoal  when  not  overflowed,  and 
its  present  value;  also,  the  plointifi'eSbred  to  prove  on  the  trial,  what 
the  value  of  the  shoal  waa,  previous  to  the  erection  of  the  defen- 
dant's dam,  and  what  was  the  value  of  it  when  the  witness  saw 
it ;  and  that  the  effect  of  the  back-water  on  the  shoal,  was  to  ren- 
der it  valvelet*  to  the  plaintiff.  The  plaintiff,  also,  offered  to  proTe 
on  the  trial,  how  much  the  plaintiff  bad  been  damaged  by  the 
obstruction  of  the  water  on  his  mill-shoal ;  which  testimony,  so 
offered,  was  rejected  by  the  Court,  on  the  ground,  as  we  under- 
stand from  the  record,  that  the  defendants,  by  their  dam,  ha£  not 
thrown  the  water  out  of  the  natural  channel  of  die  creek,  and 
consequently  the  plaintiff  was  not  entitled  to  recover  damage;  to 
which  decision  of  the  Court  the  plaintiff  excepted. 

After  stating  the  &cta  of  the  case,  the  Court  below  chiargedthe 
jury  that "  the  plaintiff  is  not  entitled  to  any  dam^e  for  Mmply 
raising  the  water  in  the  natural  channel  of  the  stream,  so  long  as 
the  water  continues  to  be  confined  by  its  banks  to  the  natural 
channel;  but  if,  by  raising  the  water  by  a  dam  upon  his  own  land, 
he  throws  the  water  out  of  the  natural  channel  of  the  stream,  the 
party  whose  land  is  overflowed,  is  entitled  to  damage.  You  wiB, 
therefore,  enquire  whether  the  defendants  have,  by  tbeir  dam, 
thrown  back  the  water,  and  whether  it  has  been  thus  thrown  out 
of  the  natui-al  channel,  upon  the  land  of  the  plaintiff;  if  s<^  the 
plaintiff  is  entitled  to  recover,*'  To  whicb  charge  of  the  Court 
.the  plaintiff  excepted.  The  error  assigned  is  based  mainly  oa 
the  two  foregoing  exceptions,  although  there  are  other  exceptions 
to  the  rejection  of  testimony,  apparenton  the  &ce  of  the  recoid, 
hut  which  were  not  insisted  on  in  the  argument  before  this  Cooit; 
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our  judgment  will  therefore  be  confined  to  the  points  made  and 
urged  on  the  argument  growing  out  of  the  assignment  of  erroiB, 
predicated  on  the  foregoing  exceptions. 

[1,]  What  are  the  rights  and  privileges  of  riparian  proprietors 
of  lands,  boidering  on  streams,  above  the  ebb  and  flow  of  tide 
water  /  When  there  are  two  opposite  riparian  proprietoTs,  each 
owns  that  portion  of  the  bed  of  the  river  or  creek,  which  is  ad- 
joining his  land,  mpu  ad  Jilum  aqua,  or  in  other  words,  to  the 
thread,  or  central  line  of  the  stream ;  and  if  hydraulic  works  be 
erected  on  hoth  banks,  each  is  entitled  to  use  an  equal  share  of 
the  water.  The  water  can  only  be  used  by  each  as  an  entire 
stream  in  its  itatural  channel ;  for,  of  the  property  in  the  water, 
there  can  be  no  severance.  Angell  on  Water  Courte*,  4,  Ar- 
tkitr  M.  Caie,  lit  Paige's  Rep.  447,  Vanderberg  vt.  Van  Bergen, 
13fA  John,  Rep.  217.  Exparte  Jatningt,  &th  Cov>en's,  Rep.  518. 
And  lee  the  valnahle  note  on  page  536.  Every  proprietor  of  lands, 
says  Chancellor  Kent,  on  the  banks  of  a  river,  has,  naturally,  an 
equal  right  to  the  use  of  the  water  which  flows  in  the  stream  ad- 
jacent to  his  lands,  as  it  was  wont  to  run,  [currere  tolebat,)  without 
dimiKtUian  or  alteration.  No  proprietor  has  a  right  to  use  the 
water,  to  the  prejudice  of  other  proprietors,  above  or  below  him, 
unless  he  has  a  prior  right  to  divert  it,  or  a  title  to  some  exohi- 
sive  enjoyment.  He  has  no  property  in  the  water  itself,  but  a 
simple  osuihict  while  it  passes  along.  Aquacurrit  et  debet curre- 
re,  is  the  language  of  the  law.  Without  the  content  of  the  ad- 
joiomg  proprietors,  he  cannot  divert  or  diminish  the  quantity 
of  water,  which  would  otherwise  descend  to  the  proprietors  be- 
low, nor  throw  the  uiat«r  back  on  the  proprietors  above,  without 
s  grant  or  an  uainlerrupted  enjoyment  of  twenty  years,  which  is 
«T)denee  of  it.  Zd  Kenfa  Com.  439.  In  Wright  vt.  Howard,  IH 
Sim,  and  Stuart's  Rep.  190,  Sir  John  Leach  states  the  law  which 
governs  the  rights  of  r^arian  proprietors,  with  great  force  and 
accuracy.  "Prima  faa^,  (says  the  learned  judge,)  the  proprietor 
of  each  bank  of  a  stream  is  the  proprietor  of  half  the  land  cover- 
ed by  the  stream  ;  but  there  is  no  property  in  the  water.  Every 
proprietor  has  an  equal  right  to  use  the  water  which  flows  in  the 
stream  ;  and,  consequently,  no  proprietor  can  have  the  right  to 
■ISO  the  water  to  the  prejudice  of  any  other  proprietor,  without 
the  consent  of  the  other  proprietors,  who  may  be  affected  by  his 
operations;  no  pn^irietor  can  either  diminish  the  quality  of  wa- 
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ter,  which  wouM  otherwiBe  descend  to  the  proprietors  below,  nor 
throw  ike  water  hack  on  the  proprictort  above.  Every  proprietor 
who  claims  a  right,  either  to  throw  the  water  back  abtme,  or  to  di- 
minish the  quantity  of  water  which  is  to  descend  below,  must,  in 
order  to  muDtaiD  his  claim,  either  pi-ovo  an  actual  grant  or 
license  from  the  proprietors  affected  by  his  operations,  or  mast 
prove  an  uninterrupted  enjoymeat  of  twenty  years,  which  term 
of  twenty  years  is  now  adopted  upon  a  principle  of  general  con- 
venience, Rs  affording  conclusive  presumption  of  a  grant."  Id 
MoMM  M.  mU.  27ti  Bnglith  Com.  Law  Rep.  22,  the  case  of 
Wright  vf.  Howard  is  cited  with  marked  approbation  by  Chief 
Justice  Denman,  who  delivered  the  judgment  of  tbe  Court  of 
King's  Bench,  and  who  refei-e  to  it  as  the  "  Itminout judgment' 
of  the  Master  of  the  Rolls.  The  plaintiff,  then,  as  the  riparian 
proprietor,  was  the  owner  of  the  land  to  the  middle  or  centre  of 
the  Tussehaw  Creek,  including  tbe  shoal.  One  half  of  the  land 
covered  by  the  water  of  the  creek,  as  it  was  wont  to  flow  is  its 
natural  channel,  including  the  shoal  therein,  was  the  Mponite  prop- 
erty of  the  plaintiff;  the  defendants,  as  riparian  proprietors,  be- 
ing entitled  to  the  other  half)  in  like  manner  as  the  plaintiffl 
Each  proprietor  of  the  land  on  the  banks  of  the  creek,  baa  a  nat- 
ural and  equal  right  to  the  use  of  the  water  vrhich  flows  theran 
as  it  was  wont  to  nm,  without  diminution  or  alteration.  Neith- 
er party  has  the  right  to  use  the  water  in  the  creek,  to  the  prejm- 
diee  of  tbe  other.  The  plaintiff  cannot  divert  or  diminish  tlie 
quantity  of  water  which  would  naturally  flow  in  tbe  stream,  so 
as  to  prejudice  the  rights  of  tbe  defendants,  without  their  con- 
sent ;  nor  csn  the  defendants,  without  tbe  consent  of  the  plun- 
dff,  throw  the  water  back  upon  him  to  his  injury,  for  it  is  his 
right  to  have  the  water  run  in  the  channel  of  ihe  stream  as  God 
made  it  to  tun. 

{2.j  Each  riparian  proprietor  is  entitled  to  a  reasonable  use  of 
the  water,  for  domestic,  agricultural  and  manufacturing  puip<i»- 
es ;  provided,  that  in  making  such  use,  he  does  not  work  a  mate- 
rial injury  to  the  other  proprietors.  The  defendants  have  appro- 
priated the  water  for  the  use  of  their  mill  on  their  own  land,  and 
the  question  is,  whether  they  have  done  so,  without  injury  to  the 
legal  rights  of  the  pluntiff.  Tbe  record  shows,  that  the  wUer  in 
the  channel  of  the  creek,  along  which  the>  pluntiQ*  and  defend- 
snlfl  are  riparian  proprietors,  is  raised  by  tbe' defendant's  d&m 
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ten  or  eleven  inches  above  iu  natural  level,  and  that  the  plain- 
tiff's uiill-shoal  ia  drowned  to  that  extent.  Doea  the  law,  inde- 
pendent of  proof  of  apecied  damagei,  (for  we  will  now  consider 
the  question  independeiU  of  the  proof  offered  to  shew  damages,) 
give  the  plaintiff  a  right  of  action  against  the  defendants^ 

The  plaintiff,  as  we  have  already  shown,  is  the  owner  of  the 
land  bordering  upon,  and  to  the  centre  of  the  stream,  inclnding 
half  the  mill  shoal.  It  is  hUproperty,  and  he  has  the  indisputable 
right  to  enjoy  it,  and,  to  appropriate  it  to  any  me  he  may  think 
prt^r,  not  inconsistent  with  the  rights  of  others;  it  ia  apart  of 
iiajreekold  atate.  Have  the  defendants  the  legal  right,  as  riptt- 
riaaprpprietort,  to  throw  the  water  back  upon  the  plaiittiff  in  the 
channel  of  the  creek,  and  thus  convoit  a  running  stream  into  a 
stagnant  pool,  by  mean«  of  the  erection  of  their  dam,  although 
the  water  is  not  thrown  out  of  the  natural  banks  of  the  stream  I 
We  think  they  have  not  such  right,  either  upon  principle  or  au- 
thority. It  is  true,  a  riparian  proprietor  has  the  right  to  use  the 
water  in  the  stream,  as  it  was  wont  to  flow,  but  he  has  na 
right  to  use  it  in  such  manner  as  to  alter  or  change  the  flow  or 
current  of  the  stream,  to  the  injury  of  another  proprietor.  The 
principle  o£  the  Common  Law  is,  that  a  man  must  so  use  his  own 
as  not  to  injure  others.  "  Sic  mere  tuo  ml  alienum  non  ladas." — ■ 
As  the  owner  of  the  land  to  the  middle  of  the  stream,  the 
plaintiffhas  the  ri^t  to  the  middle  of  the  shoal  to  that  extent, 
with  the  water  running  over  it  as  it  was  wont  to  run,  in  its  natu- 
ral state  ;  and  when  the  defendants,  by  their  dam ,  prevent  it  from 
so  running,  they  deprive  bim  of  a  right  which  the  law  gives  him. 
The  plaintiff  has  the  right  to  use  the  bank  of  the  stream,  down  to 
the  water,  in  its  natural  current,  for  every  latofitl  purpose;  he 
has  the  right  to  have  the  water  flow  over  bis  shoal,  and  along  the 
channel  of  the  stream,  in  its  natural  course  ;  be  baa  the  right  to 
erect  his  dwelling  house  on  the  bank  of  the  streaniiand  enjoy  the 
pleasure  of  seeing  the  water  flow  i-apidly  over  its  shoaly  bed.— 
The  plaintiff  has  the  right  to  the  enjoyment  of  all  the  springs 
which  may  issue  from  the  bank  of  the  stream,  between  the  water 
in  itfl  natural  current,  and  where  it  is  overflowed  in  consequence 
of  the  defendant's  dam.  He  is  also  entitled  to  all  the  marl  and 
minerals  which  may  be  found  there — and  be  bas  the  right  to  ex- 
amine there  for  such  objects,  if  he  thinks  proper  to  do  so ;  but 
the4e&ndantB,  by  means  of  their  dam,  prevent  the  water  irom 
VOL.  IV.  33 
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flowing  in  its  natutal  course ;  tbey  cause  the  water  to  overflow  s 
portion  of  Aw  toil,  by  raising  the  water  ten  or  eleven  inches  with- 
in the  banks  of  the  stream — they  render  the  bank  of  the  stream 
unfit  for  the  erecdon  of  a  dwelling,  hj  creating  a  stagnant  pool, 
tor  the  generation  of  poisonous  repdles  and  noxious  insects — they 
have,  by  means  of  their  dam,  itmadtd  hit  property  and  deprived 
him  from  exercising  dominion  over  it,  and  enjoying  it  in  as  full 
and  ample  manner  as  of  right  he  is  entitled  to  do ;  and  they  do 
this  without  any  pretended  license  or  authority  from  the  plaintifi', 
whose  rights  are  thus  invaded.  In  the  case  of  Webb  vs.  The 
Portland  Mant^arturiMg  Company,  3  Suvuier't  Report,  189,  Mr. 
Justice  Story,  after  reviewing  the  authorities  as  to  the  rights  of 
riparian  proprietors,  says :  "  The  same  principle  applies  to  the 
owners  of  mills  on  a  stream.  They  have  an  undoubted  right  to 
the  flow  of  the  water,  as  it  has  been  accustomed  of  right,  andnst- 
urally  to  flow,  to  their  respective  mills.  The  proprietor  above 
has  no  right  to  divert,  or  unreasonably  to  retard  this  natural  flow 
Ui  the  mills  below ;  and  no  proprietor  below,  has  a  right  to  re- 
lard  or  turn  it  back  upon  the  mills  above,  to  the  prejudice  of  the 
rightt  of  the  proprietors  thereof.  Thisisclearly  established  by  the 
authorities  already  cited;  the  only  distinction  between  them  be- 
ing, that  the  right  of  a  riparian  proprietor  arises  by  mero  opera- 
tion of  law,  as  an  incident  to  his  ownership  of  the  bank — and 
that  of  a  mill-owner,  as  an  incident  to  his  mill."  Our  judgment, 
therefore,  is,  that  the  defendants,  as  riparian  proprietori,  have  not 
the  right,  by  the  erection  of  the  dam  on  their  own  land,  tb  raise 
the  water  in  the  channel  of  the  creek,  so  as  to  drown  the  plain- 
tifi"s  shoal  in  the  manner  stated  in  the  record.  Tyler  vt.  WUker- 
ton,  4  Maton't  Rep.  397.  Blanehard  vt.  Baker,  8  Greenieaft 
Rep.  253.  Omefvany  vt.  Jaggeri,  S  HUTt  S.  Carolina  Rep.  634. 
Pugh  vt.  WKeder,  2  Dev.  if  Battle  Rep.  50. 

[3.1  Have  die  defendants  die  right  to  throw  back  the  wa- 
ter on  the  plaintifl^s  shoal,  on  the  ground  of  prior  occupancy  I 
It  was  urged  on  the  argument,  that  the  defendants  having 
first  appropriated  the  water  by  building  their  mill,  had  the  right 
to  water  sufficient  to  work  their  wheels  ;  notwithstanding  tbey 
might  by  such  appropriation  and  occupation,  render  useless  tbe 
privilege  of  any  one  above  or  below  them,  on  the  same  stream, 
and  there  is  some  dicta  and  authority  in  the  books,  which  go  to 
that  extent.    The  case  o£  Hatch  vt.  Dicigkt  et  al,  17  Matt.  Rep. 
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289,  is  one.  If,  however,  this  should  be  held  to  be  the  law,  it 
would,  in  our  judgment,  as  stated  by  Mr,  Angell,  ovenum  and 
throw  to  the  ^ound  the  (hndamental  principles  relating  to  run- 
ning water  and  all  the  leading  cases  respecting  the  usufructuary 
rights  of  lipaiian  proprietors.  Angell  tm  Water  Cowiet,  %Z. 
Why  should  a  riparian  proprietor,  because  he  has  a  reasonable 
use  of  the  water  as  it  flows  in  the  natural  current  of  the  stream, 
be  allowed  to  trespass  on  the  property  of  another,  by  throwing 
the  water  back  upon  his  mill  or  shoal,  and  thereby  render  it  val- 
ueless to  the  owner?  Upon  what  principle,  either  of  law  or  mor- 
ale, can  such  a  right  be  maintained  1  Certainly  not  on  the  ground 
of  his  being  a  riparian  proprietor,  for  we  have  already  .shewn,  in 
that  character,  he  has  no  right  to  use  the  water  to  the  prejudice 
of  another  proprietor. 

If  this  principle  can  be  maintained,  then,  the  defendants  as  ri- 
parian proprietors,  can  by  their  own  act  of  appropriating  the  wa- 
ter first,  to  the  purposes  of  dieir  mill,  wholly  defeat  and  destroy 
the  right  of  the  plaintifl'to  his  shoal  as  a  riparian  proprietor ;  his 
title  to  this  valuable  species  of  property,  is  made  dependent  on  the 
act  and  will  of  the  defendants.  They  first  appropriate  the  water 
in  the  stream,  and  flow  it  back  on  the  land  of  the  plaintiff,  and  af' 
tat  the  expiration  of  seven  years,  the  period  prescribed  by  the 
Statute  of  Limitadons,  tbey  will  acquire  a  preteriptive  right  t« 
throw  back  the  water  on  the  plaintiff's  land,  and  thus  his  dtle  to 
bis  property,  is  entirely  defeated  and  destroyed. 

The  throwing  back  the  water  upon  the  proprietor  above,  by 
the  proprietor  below,  is  a  violation  of  the  fundamental  principles 
of  the  law,  which  govern  the  rights  of  riparian  owners ;  and 
prior  occupation  does  not  authorise  the  defendants  so  to  use  the 
water  as  to  pr^vdice  and  destroy  the  rights  of  the  plaintiff  to 
his  property.  The  act  of  throwing  back  the  water  on  the  prop- 
erty of  the  plaintiff  is  a  wroug — an  act  ofumrpatum  on  the  part 
of  the  defendants,  and  uturpation  does  not  justify  itself.  This 
question,  however,  has  been  thoroughly  discussed  and  eettIed,both  in 
the  English  and  American  Couita — that  occupancy,  vrithout  grant 
or  Ucense,  gives  no  right  to  divert  or  throw  back  the  water  in  the 
Btream,  to  die  predict  of  other  proprietors,  unless  such  occu- 
pancy has  existed  for  a  period  of  time  which  would  give  the  oc- 
cupant a  prescriptive  right,  under  the  statute  of  limitations.  Ma- 
KM  V*.  HiU,  ttal  27  JSnglUi  Com.  Law  Rtp.  1.    Plait  v».  John- 
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torn,  15  JoA*.  Rep.  £13.    MerriU  c*.  Brinkeriqf,  17  Joh».  Rep. 
38©.     Tyler   w.  IVV/A(»imMi,   4    JHoxw'*  R^.   401.       P*^*    tw, 
WS^rfw,  2  JJw.  ^  £aU/e'j  Kg».  50.     Omdvany  v».  Jaggert,  8 
Hart  Carolimi  Rep.  634. 

[4.]  Let  UB  exaitiino  mora  cloaely,  the  rig^ht  of  the  plamtUT  to 
Tocorer  damages  of  the  defendanta  in  this  action,  for  thta  imvatitm 
^his  right.  Trespaaa  on  th«  cttse,  is  an  action  for  the  recovery 
of  danrnges,  for  acts  nnacconipanied  with  force,  snd  wUch  in 
their  consequences  only  are  injurious;  for  though  an  act  ntay  be 
in  itself  la  wfuf,  yet,  if  in  itseSectBorcDneequences.it  iapradnctive 
tS  any  injury  to  another,  it  aubjects  the  party  to  this  action:  as 
vrhere  the  defendant  put  up  a  spont  on  his  own  premises,  which 
was  an  act  lawful  in  itself,  but  when  it  produced  an  tMfKry  to  the 
plaintiff,  by  conveying  the  water  into  his  yard,  trespaBfi  on  the 
case  was  adjudged  to  Ue,  for  such  consequential  injury.  S  Et- 
pinasK,  598.  I  find  one  case  reported  in  1  RUAardron't  Rep, 
445,  GarreU  vt.  McKie,  m  which  the  majority  of  the  Court  held, 
that  an  action  on  the  case  by  one  riparian  proprietor,  of  an  oimaY- 
igable  stream,  against  anothor,  for  erecting  a.  dam  on  the  streftm, 
whereby  the  water  in  the  channel  of  the  creek,  is  raised  alongdie 
plaintifTs  land,  above  ita  natuial  level,  cannot  be  BUStBined,  with- 
out proof  of  f^eemJ  damage.  Mr.  Justice  CNesl,  who  delivered 
die  judgment  of  the  Court  in  that  case,  concedes  that  in  cases  fer 
Growing  bach  water  in  the  chamtd  of  a  ttream,  the  party  claim- 
ing to  recover,  may  state  and  prove  some  tpecM  injury  resulting 
from  it — "  Such  as  deepening  and  rendering  dangerous  a  ford 
which  he  was  accnstbmed  to  use,  or  drowning  a  fhoal  whidk  migU 
he  mefid  as  a  tUefor  tnaehinery,  or  preventing  or  retar^ng  the 
operation  ofa  mill  orother  machinery."  The  position  mahitaiiied 
by  the  Court  in  that  case  is,  that  the  flowing  back  the  water  in 
the  natural  channel  of  the'-cTeok,  is  iiot;>er  le  actionable  in  law, 
without  proof  of  Botne  special  damage  sust^ned  by  llie  plaint^. 

The  very  high  respect  entertained  for  that  Court,  has  induced 
us  to  examine  this  question  more  fully  than  we  otherwise  should 
have  done  ;  and  yet,  we  have  not  been  able  to  bring  obt  minds 
to  the  same  conclusion.  We  concur  m  opinion  with  Mr.  Justice 
Evans,  who  diteented  from  the  judgment  of  the  Court,  that  the 
overflowing  of  the  land  ofa  riparian  proprietor,  wilhtn  the  banks 
of  the  stream,  is  an  ittjury  to  the  rights  of  the  party  whose  property 
is  BO  overflowed,  for  which  the  law  will  imply  damage,  aad  gin 
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R  right  of  action.  Tre  ]bw,  as  we  have  already  seen,  prohibita 
one  riparian  proprietor  from  throwing  back  the  water  in  the 
channel  of  the  etream,  to  the  pr^vdice  'of  the  rights  of  another. 
Whenever  the  Coninon  Law  givee  a  rigM  or  prohibits  antnjvry, 
it  also  gives  a  rentedy,  by  action.  3  Bl.  Com.  1S3.  But  it  is 
eaid,  there  must  be  some  perceptible  damage  shown,  to  eutitle  the 
plaintiff  to  recover;  that  injury  without  damage,  is  not  actionable. 
The  reply  to  that  argument  is,  that  the  act  of  the  defendants 
throwing  back  the  water  on  the  plaintifi''B  land,  in  the  stream,  ia 
an  invatiom  of  hi*  right  to  exercise  the  control  and  doininion  over 
bie  property — and  according  to  our  underetandtng  of  the  princi- 
ples of  the  Cominon  Law,  whenever  there  has  been  an  illegal  in- 
vasion of  the  right*  of  another,  it  is  an  injury,  for  which  he  is  en- 
titled to  a  remedy  by  an  action.  There  does  exist  a  class  of  ca- 
ses to  which  the  maxim,  damnum  abtque  injuria,  may  properly  be 
apftlied,  but  they  are  not  such  as  where  there  has  been  a  direct 
invantm  of  personal  rights,  or  the  rights  of  property. 

Where  a  man  sets  up  a  i»«u>  mill  or  $chool,ia  the  neighboiiiood 
of  an  OMcient  one,  an  action  wiU  not  lie,  though  a  damage  may 
thence  accrue  to  the  former  mill  or  ftchool ;  for  such  rivalship  is 
of  public  benefit  and  advantage,  and  it  is  damnum  abique  ii^uria. 
S  Etpinatte,  64S.  The  Common  Law  gives  a  prompt  and  ef- 
ficient remedy  for  the  redress  of  all  wrongs  and  injuries,  to  the 
person  and  property  of  the  citizen,  so  as  to  preserve  the  peace 
and  harmony  of  society,  and  thereby  prevent  a  I'esort  to  force. 
Every  man  should  know  and  feel,  that  ail  his  rights  are  under 
the  protection  o/"  the  law.  In  Athley  vt.  White,  2  Lord  Ray 
mtmd,95S,  Lord  Holt  said,  "  If  the  plaintiff  has  a  right,  he  must 
of  necessity  have  a  means  to  vindicate  and  maintain  it,  and  a  rem- 
edy, if  he  is  injured  in  the  enjoyment  of  it;  and  indeed,  it  is  a 
vain  thing  to  imagine  a  right  without  a  remedy  ;  for  want  of  right 
and  want  of  remedy  are  reciprocal." 

In  Hunt  V*.  Denman,  Croke  Joe.  478,  the  lessor  brought  an  ac- 
tion against  the  leasee,  for  disturbing  him  from  entering  into  the 
house  leased,  in  order  to  view  it  and  to  see  whether  any  waste 
was  committed :  and  it  was  held  that  the  action  will  lay,  though 
no  waste  was  committed,  and  no  actual  damage  done  ;  for  the  les- 
sor had  a  right  so  to  enter,  and  the  hindering  of  him  was  an  in- 
jury to  that  right,  for  which  he  might  maintain  an  action.  So  in 
WdU  VI.  Wailing,  2  Black.    Rtp.    1238,  where   the   plaintiff 
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brought  hia  action  for  a  surcharge  of  hisComiDon  ;  itwasheld,  he 
need  not  show  that  he  had  actually  turned  any' cattle  on  the  Com- 
mon, aC  the  time  of  the  surcharge  laid  ;  it  is  sufficient  to  show, 
that  by  the  number  turned  iu  by  defendant,  he  could  not  have 
onjoyed  his  Common  in  bo  ample  manner  at  he  wai  entitled.  In 
Patrick  v».  Greenway,  cited  by  Mr.  Sergeant  Williams,  1  Saiar 
dert'  Rep.  34G,  which  was  an  action  for  fishing  in  the  plsintiff> 
several  fishery,  it  appeared  in  evidence,  that  the  defendant  fished 
there,  but  did  not  take  any  fisb — neither  was  it  alleged  in  the  de- 
claration, that  the  defendant  caught  any  fish — rhe  pluntiff  obtain- 
ed a  verdict,  which  the  defendant  moved  to  set  aside,  but  the 
Conn  refused  even  a  rule  to  shew  cause,  upon  the  ground,  that 
the  act  of  fishing  was  not  only  an  infringement  of  the  plaintifi^s 
right,  but  would  hereafter  be  evidence  of  an  using,  and  exercising 
of  the  light  by  the  defendant,  if  such  an  act  were  overlooked. 

In  Hobtoa  vt.  Todd,  4  Term  Rep.  73,  which  was  an  action  on 
the  case  for  surcharging  the  Common,  Butler,  J.  said,  "  the  only 
question  then  is,  whether  any  injury  has  been  done  by  the  defian- 
dant,  to  the  plaintiff.  Here  he  is  a  wrong-doer,^nd  the  plaintiff  is 
entitled  to  an  action,  teithout  proving  any  specijic  damage.  There 
is  also  another  ground  on  which  this  action  may  be  supported, 
which  is,  the  right  has  been  injured,  and  if  a  cbmmoner  cannot 
bring  such  an  action  as  this,  because  his  cattle  had  grass  enon^ 
to  prevent  them  from  starving,  he  mu?t  permit  a  vrrong-doer  like 
the  defendant,  to  gain  a  right  by  the  length  of  possesnoii."  If 
there  had  been  no  perceptible  damage  done  the  plaintiff,  by  the 
defendants  throwing  back  the  water  upon  his  land,  and  shoal,  in 
the  channel  of  the  creek,  there  was  an  injury  done  to  his  right, 
and  shall  the  defendants,  as  wrong-doers,  be  permitted  to  acquire 
a  prescriptive  title,  to  enjoy  the  plaintiff's  property,  for  their  own 
benefit,  under  the  statute  of  limitations  t  Id  the  great  case  of 
Millar  vt.  Taylor,  4  Burrow's  Rep.  S344,  Mr.  Justice  Aston  cites 
a  caae  from  the  year  book  of  12th  Henry  VIII,  in  which  there 
was  a  great  dispute,  whether  an  action  would  he  for  taking  away 
a  bloodhound,  whether  it  was  to  be  considered  as  property.  It 
was  argued,  the  dog  was  ofno  vaiue,  hot  profit,  but  for  j^eoMure; 
that  felony  could  not  be  committed  of  it,  consequently  not  treipati; 
that  a  dog  was  not  titheable,  &c.  But  upon  what  principles,  asks 
Mr.  Justice  Aston,  did  the  Court  determine  the  action  lay  1  Upon 
these—"  That  where  any  torong  or  damage  is  done  to  a  man,  the 
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lato  giett  him  a  remedy  :  that  if  it  was  only  a  thing  for  pteaBure ; 
yet,  it  was  tv^cient;  as  &  popinjay,  which  sings  and  refreshes  my 
spirits ;  that  it  was  not  lawful  to  lake  hin)  against  my  will."  Af- 
ter reviewing  the  cases,  that  learned  Judge  says — "  the  Common 
Law  being  founded  on  such  principles  as  have  been  laid  down, 
and  which  are  avowed  by  the  above  authorities,  the  remedy  by 
action  upon  the  case  is  suited  to  every  wrong  and  grievance  tliat 
the  subject  may  suffer,  from  a  tpecial  incaiitm  of  kit  right."  In 
Omdvany  rs.  Jaggeri,  2  Hilft  Rep.  before  cited.  Chancellor 
Harper  sayB  :  "  It  may  be  observed,  that  water  cannot  be  thrown 
back  on  tlie  land  of  the  proprietor  above,  without  overflowinghis 
aoil ;  and  though  the  water  still  remain  within  its  natural  chui- 
nel,  being  only  raised  to  a  greater  height  upon  the  banks ;  yet, 
adll  it  is  in  strictness  an  invatitm  of  the  proprietor's  toil,  over  which, 
OD  general  principles  of  law,  he  has  the  exclusive  right  of  dominion." 

In  Bou>e»  tt«.  IBil,  27  BAg.  Com.  Law  Rep.  489,  the  defend- 
ants erected  a  bridge  and  tunnel  on  their  own  land,  across  a  nav- 
igable drain,  which  passed  from  the  river  Nene  through  the  de- 
fendants' close  up  to  the  close  of  the  plaintiS*;  the  drain  above  the 
obstruction  erected  by  the  defendant  had  been  so  obstructed  by 
the  accumulation  of  mud  in  it,  for  sixteen  years,  that  no  barge 
could  pass  along  it,  and  the  plaintiff  bad  not,  and  could  not  use 
it.  The  CourT  held,  however,  that  it  was  the  right  of  the  plain- 
tifto  navigate  it,  provided  he  should  think  proper  to  remove  the 
mud,  and  that  the  coZsntary  suspension  by  the  plaintiff,  of  the  ex- 
ercise  and  enjoyment  <^  a,  right,  did  not  fotm  any  justification  to 
tbe  defendant  for  preventing  him  from  the  pottibility  of  enjoy- 
ing it.  Although  the  plaintiff  had  not  sustained  any  tpecific  dam- 
age by  the  obstruction  erected  by  the  defendant ;  yet  he  invaded 
the  plaintiff't  right ;  and  the  Court  held  he  was  entitled  to  recov- 
er nominal  damages  for  the  protection  of  that  right;  otherwise 
his  right  might  be  entirely  destroyed  by  lapse  of  time,  and  the 
defendant  acquire  a  right  by  his  aduertc  enjoyment. 

In  Webb  w.  the  Portland  Manujacturing  Company,  3  Sumner'* 
Rep.  19S,  Mr.  Justice  Story  discusses  the  question  oTinpiry  with- 
out damage,  in  so  clear  and  satisfactory  a  manner,  that  we  feel 
entirely  persuaded  that  all  who  love  and  reverence  the  prin- 
ciples of  the  common  law,  will  be  gratified  to  see  them  vindi- 
cated and  maintained  by  one  whose  profound  learning  and 
wisdom   in  hu  profession  has   commanded  tbe  uni^-ersal    ap- 
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probation  of  faia  countrymen.  Speaking  with  regard  to  the  di- 
veroioQ  or  obairuction  of  waiev  in  a  stieam,  he  says :  "  As  to  the 
fii-st  question,  I  can  vei'y  well  understand  that  no  action  lies  in  a 
case  where  there  is  damnum  absque  ivjuria,  that  is,  where  there 
13  a  damage  done  without  any  wrong,  or  violatiim  of  any  right  of 
the  plaintiff.  But  I  am  not  able  10  understand  how  it  can  cor- 
rectly Ite  said,  in  a  legal  sense,  that  an  action  wilt  not  lie,  even  in 
cane  of  a  wrong  or  eolation  of  a  right,  unless  it  is  followed  by 
Bomo  perccptihle  damage  which  can  be  established  as  a  matter 
of  fact ;  in  other  woi'ds,  that  injuria  tine  damno  is  not  actinnable. 
On  the  contrary,  from  my  earliest  reading,  I  have  considered  it 
lai<I  up  among  tlio  very  elements  of  the  common  law,  that  wher- 
ei'cr  there  is  a  vrong,  there  is  a  remedy  to  redress  it ;  and  that  ep- 
ery  injury  imports  damage  in  the  nature  of  it;  and  if  no  other 
damage  is  established,  the  party  injured  is  entitled  to  a  verdict  for 
nomitial  damages.  A  fortiori,  this  doctrine  applies  where  there 
is  not  only  a  violation  ofa  right  of  the  plaintiff,  but  the  act  of  the 
defendant,  if  continued,  may  I>ecome  the  foundation,  by  lapse  of 
time,  of  an  adverse  right  in  the  defendant;  for  then  it  assumes 
the  diameter,  not  merely  of  a  violation  of  a  tight,  tending  to  di- 
minish its  value,  but  it  goes  to  the  absolute  destiniction  and  extin- 
guishment of  it.  Under  such  circumstances,  unless  the  party  in- 
jured oan  protect  his  right  from  such  violation  by  an  action,  it  ia 
plain  that  it  may  be  lost  or  destroyed  without  any  passible  reme- 
dial redress.  In  my  judgment,  the  common  law  countenances  no 
turk  incaniiitency ;  not  tocall  it  by  astronger  name.  Actual  per- 
ceptible damage,  is  not  indispensable  as  the  foundation  of  an  ac- 
tion. The  law  tolerates  no  fuither  inquiry,  than  whether  there 
has  been  the  violation  ofa  right  ;  if  so,  the  party  injured  is  enti- 
tled to  maintain  his  action  for  nominal  damages,  in  vimdieatiiM  of 
hit  right,  if  no  other  damages  are  tit  and  proper,  to  remunerate 
him. 

The  plaintiff,  however,  as  it  appears  by  the  record,  offered  to 
prove  the  value  of  the  shoal,  before  is  was  submerged  by  the  back- 
water thrown  upon  it  in  consequence  of  the  defendants'  mill-dam 
and  its  value  in  its  submerged  condition  ;  also  offered  to  prove 
the  damage  done  the  plaintiff's  mill-shoal  in  consequence  of  the 
back-water,  which  evidence  so  ofFerad,  was  rejected  by  the  Court. 
We  are  of  tlie  opinion,  that  the  evidence  offered  to  prove  the 
damage  sustained  by  the  plaintiff,  ought  to  have  been  admitted,  aa 
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tbe  verdict  of  th«  jury  miut  necessarily  be  regulated  by  the  ex- 
UDt  to  wbicb  tba  property  of  tbe  plaintiff  vras  damnified,  by 
tbrowing  the  water  back  upon  his  aboei  by  the  dam  of  the  defen- 
dants. Oar  judgment,  dieiefore,  ia,  upon  the  facts  presented  by 
the  reoord  in  this  case,  that  the  plaintiff  is  the  owner  of  the  land 
to  the  centre  of  the  Tussehaw  Creek,  aa  the  same  flows  in  its  nat- 
ural channel,  which  neceeearily  includesone-half  of  the  mill-i&eal 
■ituated  dierein  ;  that  the  defendants,  as  riparian  proprictois  of 
the  other  side  of  the  creek,  have  the  right  to  a  reasonable  use  of 
the  water,  as  it  Sows  along  in  the  natural  channel  thereof,  for 
domestic,  agricultural  and  manufacturing  purposes  j  provided, 
that  ill  making  such  use,  tbey  do  notpre^dice  oTtHJure  the  rights 
of  tbe  plaintiff  to  his  property.  The  altering  and  obstructing  the 
natural  flow  of  the  water  in  tbe  channel  of  the  creek,  by  means 
of  the  defendants'  dam,  whereby  the  water  is  thrown  back  upon 
tbe  land  and  miU-shoal  of  the  plaintiff  t's  Che  natural  ehatinel  oftJu 
creek,  aa  stated  in  the  record,  is  an  injury  to,  and  an  invasion  of 
the  plaintiff's  right  of  property  to  bis  land,  bordering  upon,  and 
mtuated  in  tbe  natural  channel  of  iho  stream  to  the  central  line 
dtei«of;  and  that  for  such  injury  and  invasion  of  the  plaintiff's 
light  of  property,  by  tbe  defendants,  he  is  entitled  to  maintain  an 
action  against  them,  and  to  recover  nominal  damages  for  tbe  pro- 
tBctioB  of  that  right,  if  no  perceptible  damage  shall  be  proved  on 
tbe  trial;  tbat  prior  occupation  of  the  water  by  the  defendants, 
does  not  give  them  the  right,  either  to  divert  tbe  water  from  tbe 
plaintiff's  laqd  in  tbe  osMral  channel  of  tbe  stream,  or  to  throw 
the  water  back  upon  his  land  therein,  without  a  graot  or  license 
from  the  piualdSao  to  do,  unless  tbey  have  been  in  tbe  peaceable 
enjoyment  trf'  the  eaoement  claimed,  for  a  period  of  time,  which 
would  give  then  a  ligbt,  under  tbe  Statute  of  LimilationB.  and 
lliat  the  testimony  ofiered  by  tbe  plaintiff  to  prove  tb«NcliM^<lai»- 
ag«  BuMained  by  bim  in  consequence  of  throwing  back  the  watAr 
apon  his  mill-sboal,  ought  to  have  been  admitted;  therefore, 

Lat  the  ju^ment  of  tbe  Court  below  be  rerotMd.  and  a  new 
trial  gcaoted. 
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No.  30.— 'RoBUT  Collins,  plaintiff  in  error,  tw.  Jakbs  A.  Eteb- 
KTT,  defendant  in  error. 

[1.]  A  pramuKn;  not*  a  mtda  hj  A,  pajable  to  B,  or  orJtr,  ud  mdoned  it 
tba  time  <d  iu  ezscation  by  C — HtU,  that  acoofding  to  Ifae  ComiiiDo  Imw, 
the  legal  import  of  the  note  ii,  to  make  0  liable  ■>  Htoaad  indoner. 

l^.'i  Htli,  tbat  painl  tMtimoiij  ii  not  adnuMble  in  a  nit  bj  B,  egainit  C,  to 
■hinr  ihatOagTMdtobe  liaUa  to  the  plaintiff  u  taniej,  or  mginalpnnaMaer. 

[3.]  Htti,  aln,  that  m  a  nlit  npoa  (oeh  a  note,  hj  B  ipinat  0,— C  ii  liable  to 
B  «*  a  nire^,  ondor  tbe  A«t  of  December,  IEI2S. 

Auumpftt.  From  Bibb  Superior  Caan.  Tried  bdbie  Judge 
Flotd,  November  Term,  1847. 

The  acdon  was  brought  by  Everett  t^ainat  CoUins,  in  the  Court 
below,  apon  the  indorsement  of  ColUna  upon  tbe  following  note : 
"«4000.  "Macon,  Jan.  1, 1842. 

"  Twelve  months  after  date,  I  promise  to  pay  James  A.  Ever- 
"etl,  or  order,  four  thousand  dollars,  for  value  received,  with  in- 
"  teraet  from  date."  (signed)         "  J.  Qr.  Moohb." 

(Indorsed)  "RoBBar  Collins." 

The  declaTation  contained  three  coonts,  tbe  first  chai^g  Cat 
lins  as  security  under  the  Act  of  1826 ;  the  second  charging  him 
as  a  guarantor  ;  and  the  third  asajoint maker. 

Collins  pleaded  *o»  atttmjmt,  and  several  other  pleas  umie- 
OMsaiy  here  to  recite. 

Upon  the  trial  below,  when  the  counsel  for  Everett  offered  the  note 
in  evidence,  ivwnt  objected,  on  the  part  of  Collins,  on  the  ground 
that  the  note  did  not  sustain  either  count,  and  urged  that  pand 
teatimony  was  not  admissible  to  vary  its  legal  import ;  wherenp- 
on  tbe  CoQit  below  adnutted  the  note  in  evidence  to  the  Jury,  un- 
der die  ^firtt  and  tAird  counta.  The  second  count  was  stricken 
out  of  the  record. 

Parol  testimony  was  then  offered  and  adnutted  on  the  part  of 
Everett,  which  proved  the  admissions  of  Collins,  tbat  tbe  note  was 
given  by  Moore  for  bank  stock  bought  by  Moore  of  Everett.  Tbe 
infbrence  from  the  testimony  was,  that  the  note  was  indoiaed  by 
Collins  before  it  was  delivered  to  Everett 

Tbe  t«6timony  having  closed,  the  Court  instructed  the  Jniy 
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that  if  Collins  indorsed  the  note  before  it  was  delivered  to  Ever- 
ett, without  any  funher  explanation  of  his  liability,  they  should 
find  for  Everett,  for  the  contract  was  not  complete  until  the  note 
was  delivered,  and  CoUins  might  be  treated  as  a  joint  maker,  or 
as  security,  and  the  writing  of  bis  name  upon  the  back  of  the  note, 
aa  effectually  bound  as  if  written  in  the  fiice  of  it.  That  if 
Collins  was  interested  in  the  original  consideration,  then  he  was 
liable  as  a  joint  maker ;  if  not,  then  as  secnrity.  But  if  the  Jn- 
ry  believed  from  thAevidence  that  CoUins  did  not  write  his  name 
on  the  back  of  the  note  until  afier  the  delivery  of  it  to  Everett, 
then  they  should  find  for  CoUins. 

To  which  admission  of  parol  testimony,  and  the  charge  of  the 
Court,  the  counsel  fiir  Collins  excepted. 

TJpoD  these  exceptions  the  error  was  assigned. 

CoLK  and  RnTHEKPonn,  for  the  plaintiffin  error. 
HoMTKB  and  G-kkbhah,  for  defendant  in  error. 

ABQCHKirr  OP  Ma.  RuTHEKFonn. — The  action  below,  was  by  Ev- 
erett, payee,  m.  Collins,  sole  and  blank  indorser  on  the  notOr  pay- 
able to  "order."  (See  the  copy  in  History  of  case.) 

The  declaration  went  to  the  jury  with  two  counts — <me  charging 
as  j<»nt  maker,  and  one  as  surety,  (security)  under  our  act  of  1826. 
The  guarantor  count  stricken  out,  and  not  excepted  to. 

The  errors  assigned  will  appear  in  their  order. 

PaELimNAmT  Rekakk. — There  is  no  connt,  except  upon  the 
note,  as  an  instrument ;  both  rely  upon  its  legal  egeet. 

The  question  is  not  here  raised,  whether  the  nots  is  evidenca 
under  a  special  coont  on  the  consideration. 

Before  Stat.  Anne,  (3  and  4,)  Ld.  Holt  and  otliera  denied  that 
an  action  lay  at  C.  L.  on  a  noU,  even  between  original  parties, 
{CA.  B.  549.  2  Ld.  Ray.  758.)  though  this  was  then  allowed  by 
the  custom  oSnterchaitU,  both  as  to  bills  and  notes.     Jh. 

It  u  certain  that  before  the  Stat  Anne,  a  note  was  not  trans- 
lisnahle,  even  by  indorsement.  Ch.  B.  549.  9  B.  fy  C.  S1& 
3enee,  the  passage  of  that  Sut.  Ck.  B.  549.     StOry  P.  N.  $6. 

The  payee  is  in  law  "  a  party"  to  a  note,  without  his  name  be- 
ing actually  <m  the  note.    SUrry  P.  N.  $4,  calls  maker  «od  payee 
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die  two  original  partieB.     This  must  be  so ;  it  requires  two  to 
bargain ;    payee  receives  the  note  from  maker,  and  is  tlm  ft 
party. 

I.  AsBioNMBNT. — It  was  errot  to  receive  fte  no»,  because 
its  legal  effect,  (if  it  bind  Conins  in  any  event,)  u  only  to  charge 
him  as  2il  indffrser  to  a  proper  legal  bolder,  and  does  not  impoH 
a  Kttbility  to  Everett  at  all. 

The  holder  o£  negotiable  note  may  write  over  fiiM  or  any 
blank  indoraement,  a  special  order  to  pay  hiftaelT,  or  to  '%is  own 
order,"or  to  himself  "only."  Story,  P.  JV.5138.  JJo.  m  B.  §E07. 
3  KentLect.  44,  p.  89. 

Where  holder  does  Ais,  be,  ipm  facto,  discharge*  bU  intenne- 
diate  indorsers.  Slort/,B.^207,8.  Bay,  B.ek.  11,  p.  49^.  Chit. 
B.  628,  31.     2Fkii.Ev.('iofiMte^,)l^. 

Now  Everett  is  in  precisely  the  same  position  of  such  a  bolder. 
Being  payable  to  him  "  or  order,"  and  not  by  bira  indonted,  the 
law  presulnes  that  the  titlt  and  interest  in  it  has  never  passed 
out ;  that  Collins  never  had  any  title,  and  could  not  convey  any ; 
at  least,  he  could  never  be  liable  to  a  prior  party ;  Mie  who,  by 
the  essential  theoiy  of  the  law  merchant,  muBt  have  parted  with 
^  title  and  interest  in  the  paper  at  i  note  ;  and  a  note  is  never 
evidence  that  an  indorser  or  payee  has  become  the  owner  «f  it 
the  aecemd  time.  4  T.  R.  470.  1  H.  Bl.  606,  7.  i  B.  %■  C.  483. 
C%.  B.S9k30.    6  Ad.  ^  Ell.  4i6.    Bay,  B.  48. 

The  note  does  "  not,  under  the  usage  and  custom,"  imply  any 
liability  by  Collins  lo  Everett,  and  exclusive  of  the  usage,  plain- 
tiff (below)  shuuld  have  set  out  faia  cause  specially;  he  must  have 
bet  out  and  proved  a  cofwifJeTafion,  (which  the  proof  shows  did  not 
exist  het%).    B.  C%.  B.  S9,0. 

The  preaflmptioB  of  law  in  a  ease  like  ouns,  is,  that  Collins 
was  to  he  bound  as  second  indorser  on  such  a  note,  and  only  as  aee- 
ond  indorser;  i.  e.  after  the  payee.  Story,  P.  N.  §480.  '480  ■. 
(p.  569.; 

And  this  is  the  law,  whether  he  indoned  lirat  in  point  of  6m« 
or  not,  or  whether  payee  had  indoned  at  &lt.  Ib^lS.J.R,  159. 
^Hm,N.  Y.R.S33.  1  Do.  416.  And  this,  though  he  knew  the 
object  was  to  secure  a  credit  for  the  maker.     3  HiB,  JV.  Y.  23S. 

Payee  of  such  note,  hence,  cannot  recover  al  most  od  the  note 
4f Hwfenwr.  12  J.  R.  159.  10  Do.f^.  Ok.  B.  S68.  t  S.  ^ 
■0.-483.    S<wy,P.JV;-§l28,'». 
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1st  CouKT. — And  here  we  dispose  etitirel]r  of  the  lat  Count, 
which  charges  Collins  as  security  (surety)  under  our  act  of  1826. 
That  act  does  not  change  the  rights  or  position  of  any  party  on 
or  to  llie  note,  (in  cases  contemplated  by  it,)  except  only  as  to 
dupenting  with  notice,  and  making  indorsers  suable  in  tlie  same 
action  with  maker.     1  Kelly,  205,  m  p.  209. 

The  plaintiff  must  be  a  plaintifl',  who,  before  the  Act  of  1826, 
could  8ne  defendant  at  indorter,  defendant  being  liable  at  indors- 
«r  without  the  act,  the  act  says  he,  ipio  facto,  becomes  surety. 

Bat  die  act  does  not  create  a  liability,  where  there  would  have 
been  no  liability  without  it.  Ex  Gr.  the  act  does  not  mean 
that  a  maJc^r  ciin  sue  an  indoTser. 

Now,  it  is  not  pretended  that  Collins  is  liable  an  tlie  note  at  t»- 
dorttr  to  ETSrett,  by  the  C.  Law.  Colling  is  not,  by  the  usage 
and  custom,  fndorser  to  Everett,  and  if  not  liable  aa  indwger,  the 
Act  of  '26  does  not  take  efiecL  For  if  the  act  do  not  refer  alone 
sad  exclusively  to  indortert  technically,  then  it  leads  to  an  absur- 
dity ;  if  it  embrace  every  one  who  writes  his  name  across  a  pa- 
per, and  meauB  that  any  such  name  on  a  note  is  liable  mditeriTui' 
natdyto  every  holder  of  the  note,  whether  tiiat  holder  be  &  prior 
mdorter  or  not,  or  a  prior  party,  as  payee,  or  not;  then,  all  is 
confiuion  and  absurdity,  and  the  maker  couid  judt  as  well  sue  a 
second  itidorser  as  any  prior  indorsor  could.  We  here  speak  of 
the  legal  import,  without  parol  proof,  which,  as  will  be  shewn,  is 
inadmissHtle  to  change  that  import. 

2d  CoDNT.^^tricken  out  on  the  trial,  (charging  as  guar 
antor.) 

3d  CouNT.^-The  moU  alone  does  not  suBUin  this  count,  because 
die  law  presumes  defendant  in  snch  case  was  not  interested  in 
the  consideration.  11  J.  R.  p.  329.  13  Do.  115.  Story,  P.  N. 
^134,  476  K.  2.  That  fact  must  exist,  or  it  must  appear  that  he 
agreed  to  sign  as  original  promissor.  17  We»d.  215,  13  J.  S. 
115.    (Which  ^IB  were  not  here  proved.) 

n.  AgrnvKitmsT. — The  note  alone  not  being  sufficient  to  charge 
CoUins.Txm/teatimonywasillegaltoaddtoori'ary;  and  the  rec- 
ord showB  that  there  was  none  but  parol  testimony.  Hence  the 
DOe  never  became  legal  evidence. 

Parol  not  to  controvert  a  writing,  (5  R^.  26, J  nor  to  show 
anydifierent  stipulstipna  made  at  the  time,  or  before.  Ch.  im 
'Cdm.99.    lKiify,l3,onp.l8.9. 
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Same  rule  applies  to  bilU  and  motet.  Chit.  CoiU.  102,  3, 105, 6. 
1  CM.  if  R.  703. 

An  indoriement  has  a  fixed  legal  character,  and  merges  aU 
Htipulations  made  before  or  then.  2  HiU,  N.  Y.  R.  84.  Ch.  B. 
162,  164.     2  Bar.  ^  Ores.  483.     Story,  P.  N.  |458. 

To  same  point  as  to  indortert.     4  E.  C.  L.  R.  31, 

Everett  being  liable  in  legal  presumpdoD,  prior  to  Collins,  shall 
not  be  permitted  to  show  by  parol  a  coDtiuiy  contract,  made  at 
the  time,  or  before.  2  Bar.  If  Ore*.  483.  The  contract  sued 
on,  having  thus  a  legal  import,  it  is  not  allowable  to  prore 
that  Everett  was  mutaken  in  the  legal  import  of  the  instniment. 

Amemcam  Cases. — These  alone  embarrass  the  question  at  com- 
mon law.  The  New  York  cases  are  mostly  with  defendant,  while 
many  Massachusetts  cases  seem  opposed,  Uiough  Judge  Story  (a 
Massachusetts  man)  says  the  New  York  dtxstrine  is  the  better. 
Story  P.  iV.  §134,  §480,  i..^.  6fi9. 

But  the  Massachusetts  cases,  where  the  beta  were  strictly  anal- 
agous,  are  not  really  opposed.  They  all  required  some  &ct  to 
be  proved,  (as  that  the  indorsement  of  defendant  was  prior  to  de- 
livery to  plaintiff,  (payee,)  or  that  defendant  was  interested  in 
the  consideration,)  before  they  applied  die  doctrine  of  legal  im- 
port, which  is  begging  th^  question,  as  to  our  point.  Our  point  is, 
what  is  the  legal  import,  wholly  apart  and  independent  of  any, 
proo{u>halevert  For  if  the  note  by  itself  Adve  a  legal  import, 
then,  as  already  shown,  that  must  govem,  and  cannot  be  changed 
by  parol  See  Story  P.  N.  §§134,  476,  n.  2,  48()i  3  SiU  N.  Y. 
233.     17  J.  Jt.  329. 

But  the  Massachusetts  cases  are  not  opposed,  because  the  doc- 
trine has  been  there  finally  confined  to  notes  not  negotiable.  Sto- 
ry P.  K  §476, «.  1,  ruled  by  C.  J.  Pareons,  8  PieJc.  423. 

The  Massachusetts  doctrine  arote  in  a  case  not  negotiable.  3 
Matt.  R,  274,  fjotelyn  vt.  Amit.J 

III.  Assignment. — If  parol  evidence  may  sometimes  be  received 
toexplun,  and  written  testimony  may  even  vaiy;  neither  sort  waa 
lawful  in  this  case,  as  plaintiff  declared  on  the  note  toidy  as  an  in- 
strument, and  had  no  special  count  to  let  in,  varying  testimony. 

The  o^^a^a  and  proAoM  must  agree.  1  Stra.  6i9.  2  TWi. 
CiMn.148.  6T.i2.325.  Plaintiff  cannot  declareonnwconttact, 
and  prove  another.     lb. 

"  The  &ct8  must  be  so  plunly,  fuUy  and  distinctly  set  forth,  aa  to 
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inform  defendant  of  the  groumdt  of  the  action."     S  Kelly,  258. 
1  Ih.  70.     1  Ch.  PI.  215. 

Cannot  at  the  trial  ■ubstitule  a  new  agreemant  for  the  one  de- 
clared on.    27  E.  a  L.  R.  525. 

If  anjr  part  of  the  contract  proved  vary  &om  that  stated  in  the 
pleadings,  the  whole  must  fail.  1  Phil.  Ev.  207~8.  And  this 
mie  is  applicable  to  bills  and  notes.  lb.  3  B.  Ir  P.  559.  4  T. 
J^611. 

If  a  note  is  declared  on  by  its  legal  effect,  and  there  is  any  fail- 
ure, the  note  cannot  be  given  in  evidence.  2  Phil.  Ev.  445.  m.  3, 
7  Cranch,  R.  208,  in  point. 

IV.  AasiGNHENT. — Admit'that  parol  evidence  was  legal,  still  the 
Court  erred  in  this  charge ;  That  Collins'  liability  depended  on  the 
^eation,  whether  be  indorsed  h^ore  or  ajier  the  note  was  delivered 
to  Everett.  That  if  ig^e,  though  there  "was  no  other  explana- 
tion of  his  liability,"  Collins  was  liable. 

Because  in  this  the  Jury  were  virtually  told :  They  need  not 
believe  CoIHub  interested  in  the  consideration ;  or  that  be  intend- 
ed to  bind  himself  as  maker,  or  surety ;  or  that  he  and  Everett 
had  any  understanding  about  it  The  charge  assumes  this  posi- 
tion :  That  if  one  indorse  a  negotiable  note,  prior  in'  point  of  tinu 
to  payee's  receiving  it,  he  thereby  becomes  liable  to  payee  as 
.  original  promiaaor,  which  we  venture  is  without  the  antbority  of 
a  single  case  in  the  range  of  the  books,  where  the  point  was  made 
and  decided  in  the  (iause.  See  even  the  Massachusetts  cases.  11 
Jlf<u«.JB.436,440.  See  also  13  J. il.  175.  nWend.2\&.  Story 
P.  N.  1476,  n.  2,  480. 

Snch  indoTser,  thou^  prior  in  time,  is  presumed  to  be  liable  0X- 
Ijf  as  second  indorser,  and  Judge  Story  says  diis  is  the  weight  of 
authority.     Story  P.  N.  S134,  480,  fp.  659,;  n. 

V.  Assignment. — The  Court  erred  in  charging,  that  "  the  con- 
tract  of  Collins  was  not  complete  until  the  note  was  delivered  to 
EveretL" 

Debvory  to  payee  not  necessary  to  vest  legal  interest.  Ch.  B. 
195,255.     5.£;a«^477. 

Indorsement  binds,  though  indorser  actually  die  before  the  date, 
Ch.  £.240.  13  East,  517.  2  Mavle  If  Sel.  90.  To  same  point. 
Story,  P.  N.  §122.     5  Cranch,  US. 

If  said  that  this  charge  of  the  Court  was  not  necessary — was  only 
a»  a  reuon,  die  leply  is, "  if  it  might  have  ajected  the  finding,  it  is 
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ground  for  error.     9  Cowen,  674.     3  JBU.  N.    Y.  R.  389.     11 
W%«at.  69.     7  Cranch,  506. 

VI  AsBiaMMENT. — There  waa  error  in  the  cbarge,  thst,  if  Col- 
lins inilorsed  aft«r  Moore  signed,  and  before  delivery  to  Evefett, 
even  uriliout  any  explanation,  he  is  liable  ae  joint,  or  ap  joint  and 
several  promiaor. 

Because  of  Uie  reasons  and  rules  of  law  daraloped  under  IV. 
Assignment. 

VII  AasiONMEKT. — The  Court  erred  in  charging  that  the  note 
was  not  the  only  legal  evidence  before  the  Jury.  This  betn^  in 
reply  to  a  request  to  charge  that  the  parol  was  not  legal. 

All  the  testimony,  except  the  note,  was  j>an>I,  and  that  has  been 
shewn  to  l>e  illegal  for  reasons  set  forth  in  II.  Assignment. 

Finally,  suiil  this  reaches  the  meriu — 

Vin.  Aasio.NHEMT. — This  is  a  ease  oTpatent  ambiguity,  and 
parol  was  not  legal  to  explain,  &r  less  to  vary.  The  note  or  wi^ 
ihg  in  Everett' t  hands  ia  incomplete  aa  a  contract — ambignoua  on 
its  face — a  mere  nullity  and  void. 

As  to  latent  and  patent  ambiguitiea.  hd.  Baton'*  Max.  Reg. 
25.     Broom.  L.  Max.  132,  f260-l.;     OUu  Cont.  104. 

Though' Collins'  Uability,  as  shown,  (under  lat  Aasigntnent,)  ia 
fixed  as  second  indorser  to  any  holder  »itbteqtient,  yet  in  E-rerott's 
hands  dte  note  shows  no  contract. 

General  Rules  on  this  doctrine.  1  Mom,  C.  C  R.  9.  CA.  Cent. 
104.     2  Stark.  Ev.  756. 

A  patent  ambiguity  ia  not  en^latnaHe.  9  Stark. '  En.  7B6-1. 
CA.  Cont.  104.     35  E.  C.  L.  R.  162. 

Such  an  instrument  is  void.     4  Bar.  tf  Aid.  91.    S  M.^W.  363. 

Examples  tA  Latent  1  PhU.  Bv.  631.  1  Bl.  R.  60.  Brtom, 
L.  Max.  132.  ^264.; 

Examples  of  Patenl.  6  Co.  «8.  2  Vem.  624.  2  Stark.  766. 
3Atk.SS9.     Broom,  261. 

And  this  rule  of  Law  as  to  7>ateM{  ambiguities,  extends  to  BHIs 
and  Notes.     36  O.  E.  L.  R.  162.     Broom,  96S.     Sing.  JV.  C.  485. 

Parol  never  admitted  to  explain  an  ambiguity  which  is  not  rais- 
ed hy  extrintie  fect».     *  S.  ^  Aid.  67.     2  Stark.  Ev.  TS6-7. 

(AjnUguous  wordi — words  that  mean  two  things— may  be  ex- 
plained. 1  Mail.  C.  C.  R.  10.  This  bring  latent  as  to  tin 
whole  contract.) 

Here  t3ie  ambigui^  ia  that  in  Everett's  lutnds,  withovt  mim 
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proof,  the  contract  has  no  fixed  legal  import.  It  is  wholly  with- 
out meaning,  is  on  i^Jaee  ambiguous,  and  when  tendered  in  evi- 
dence by  Everett,  being  solely  declared  on  as  bis  contract  And 
cause  of  action,  it  is  a  mere  nullity  and  void.  35  E.  C.  L.  R.  162. 
A  B.tf  Aid.  57.     5  M.Si  W.  363. 

£)r  the  Cmtrt. — Nisbkt,  J.  delivering  the  opinion. 

There  were  originally  three  counts  in  this  writ — one,  which 
charged  the  defendant,  CoUias,  as  guarantor,  seems  to  bavo  been 
abandoned.  Of  the  other  two,  one  charges  him  as  surety  to  the 
maker,  under  the  Act  of  1826 ;  and  the  other  as  an  original  prom- 
isor. The  Court  below  having  admitted  parol  testimony  lo  show 
at  what  time,  and  under  what  circumatances,  Collins  indoi^ed  this 
note,  charged  the  Jury,  "  that  tbe  recovery  by  the  plaintiff  de- 
pends upon  the  time  at  which  the  name  of  tbe  defendant  was  writ- 
ten upon  the  note.  If  you  believe  from  tbe  testimony,  that  the 
defendant  wrote  hia  name  upon  die  note,  before  it  was  deUvered 
to  the  plaintiff,  without  further  explanation  of  his  liability,,  then 
you  ought  to  find  for  tbe  plaintiff;  for  tbe  contract  was  not  com- 
plete until  the  note  was  delivered;  and  the  payee  may  treat  the 
defendant  as  a  joint  maker  or  surety.  And  tbe  writing  of  tbe 
name  on  tbe  back  of  the  paper  as  eflectually  binds  the  paity  as  if 
it  were  written  in  tbe  face.  If  Collins  was  inteiested  in  the  orig- 
inal consideration,  then  be  ia  liable  as  a  joint  m^er ;  if  not,  then 
as  surety.  But  if  you  beheve  from  the  evidence,  that  Collins  did 
not  write  bis  name  on  tbe  back  of  the  note,  until  after  the  deliv- 
ery of  the  Dote  to  Everett,  you  ought  to  find  for  the  defendant." 
To  the  admissibility  of  the  parol  testimony,  tbe  defendant  excepts 
^-also  to  tbe  charge  of  the  Court;  maintaining,  that  according  to 
the  legal  effect  of  the  inlstrument,  if  Colhns  is  liable  to  tbe  plain- 
tiff, he  is  liable  only  as  indorser,  and  therefore  cannot  be  liable  as 
surety,  or  as  joint  promissor.  And  farther,  that  if  the  parol  tes- 
timony was  properly  admitted,  yet  Collins  is  not  liable  as  surety 
or  joint  promissor,  if  "  he  signed  the  note  before  the  delivery  of 
it  to  Everett,  tbe  payee;"  and  can  only  be  mode  hable  as  such, 
upon  its  being  proven,  that  by  agreement  with  the  payee,  he  coo- 
sented  or  intended  to  be  so  held  liable. 

{1.]  I  dioll  review  these  questions,  first  in  tbe.ligbt  of  the  Law 
Merchant,  irreq>ective  <^  our  Act  of  1826.  According  to  Com- 
Toi..  IV.  35 
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merdal  Law,  we  think  with  the  plainiiff  in  error,  diat  this  defend- 
ant, by  the  legal  elect  and  character  of  the  instrument,  ifl  an  in- 
doreer,  and  can  be  made  liable  in  no  other  character. 

There  ia  no  rule  of  pleading  better  ealabliahed,  than  that  8  note 
muat  be  sued  on  according  to  its  legal  import.  Lord  Knfftm  m 
Buhop  VI.  Haytcood,  i  T.  R.  471.  The  plaintiff  not  baring  de- 
clared against  the  defendant  as  indorser,  if  the  legal  import  of  dte 
note  IB  Buch  as  to  give  him  that  character,  it  foUows  that  the 
plaintiff  cannot  recover.  According  to  the  principles  of  the  Com- 
mon Law,  the  import  of  this  instrument  to  mymind  is  clear — and 
its  character  decidedly  fixed.  It  is  made  by  Moore,  payable  to 
Everett,  or  order,  and  indorsed  by  CoUitu.  It  b  negotiable— not- 
by  deUvery,  but  by  indoTsement.  The  title  being  in  Ererett  the 
payee,  and  being  negotiable  only  by  hie  order,  there  it  remaina 
until  he  chooses  to  pass  it  out  of  himself.  And  inasmuch  aa  die 
title  conld  not  pass  without  his  indorsement,  Collins  must  be  held 
in  legal  contemplation  to  occupy  the  position  of  second  indorser, 
with  all  the  rights  which  appertain  to  a  second  indoraer,  and  with 
the  liabilities  which  attach  to  htm  assnch.  Heispreeamedtohave 
indqrsed  with  reference  to  these  rights  and  liabilities — he  is  pre- 
samed  to  have  indorsed  with  a  knowledge  of  the  law  which  would 
govern  bis  indotsemont.  And  the  payee  is  presumed  to  have  ta- 
ken the  paper  with  a  knowledge  of  the  extent  of  the  indorser's 
liability ;  for  he  too,  is  to  be  held  cognizant  of  the  law  of  the  land. 
We  are  to  hold  as  a  general  proposition,  &at  contracts  are  made 
with  reference  to  the  laws  which  are  to  govern  them.  Thna,  if 
one  indorses  a  commercial  paper,  all  who  i9ceive  it,  are  taken  as 
conceding  the  legal  rights  of  the  indorser,  as  established  by  die 
Law  Merchant.  So  the  indorser  becomes  a  party  to  the  paper, 
with  the  implied  concession  of  his  liability,  as  fixed  by  law. — 
Nothing  in  the  science  is  more  familiar  than  these  general  princi- 
ples. Now  it  is  admitted  that  this  instniment  depaits  from  the 
aSual  form  of  negotiable  paper.  The  usnal  fiirm  is  to  make  the 
note  payable  to  the  indorser,  who  putting  his  name  on  it,  by  or- 
dinary sequence,  the  title  passes.  Here  the  payee  is  a  distinct 
person  from  Collins,  whose  name  is  mi  the  note  as  indone^— 
there  is  no  privity  between  kim  and  the  payee.  If  Everett  the 
payee,  was  in  fact  the  original  creditor,  or  if  he  was  not,  but  the 
note  was  made  payable  lo  han,  with  the  expectation  and  intent 
to  procure  his  name  as  first  indorser ;  in  eitberevent,  Collins'  po- 
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flition  is  tliat  of  indoner.  If  the  latter  was  the  underBtanding,  and 
it  were  carried  oat,  there  would  be  no  controversy  about  hia  po- 
eitioD— it  would  be  that  of  an  ordinary  indorser.  If,  howerer,  the 
ibrtner  be  trae,  sod  the  note  was  delivered  to  Everett  with  Col- 
lins' name  upon  it,  for  a  conuderalion  pauing  immediately  to 
Moon,  the  maker,  from  him — atill,  Collins  is  an  indoreer.  The 
record,  however,  shows  that  Everett,  the  payee,  is  the  owner  of 
the  paper-— diat  it  is  payable  to  his  order,  and  that  Collins'  name 
and  no  other,  is  upon  it.  In  this  state  of  the  case,  I  hold  Collins 
an  indorser,  for  die  credit  of  the  maker,  and  liable,  not  to  tbs 
payee  SvereU  as  his  indorser,  but  to  such  names  as  might  in  the' 
negolialion  of  the  note,  come  after  his  own.  It  is  not  necessary, 
in  order  to  auatain  our  position,  to  demonstrate  that  CoUins  may 
be  made  in  some  foitn,  liable  to  the  plaintiff.  Nor  does  it  follow, 
that  because  the  payee  cannot  be  an  indoisee  to  Collins,  he.  Cot 
lins,  cannot  be  an  indorser.  We  say  that  he  is  an  indorser  with 
his  liabihties  restricted  according  to  the  instrument  upon  which 
his  name  appears.  In  order  to  the  negotiation  of  this  note,  there 
IS  a  legal  necessity  that  the  payee's  name  should  be  <m  it.  Sup- 
pose it  was  upon  it,  be  would,  by  the  necessi^  of  legal  rule,  be 
sn  indorser  precedent  to  Collins.  And  if  so,  he  is  not  Collins'  in* 
doraee.  Upon  the  paper  then  alone,  be  could  not  go  against  Col- 
lins. Nothing  is  plainer  than  that  an  indorsee  may  resort  to  pre- 
ceding indorsers  for  payment — and  nothing  is  plainer  than  that 
the  reverse  of  thi»rule,  as  a  general  proposition,  has  no  founda- 
tion in  the  law.  i  T.  R.  Vi\J  From  aught  that  appears,  Col- 
lins indorsed  this  note  for  the  accommodation  of  the  maker  and 
the  payee,  upon  the  responsibility  of  the  maker  and  payee,  as 
first  indorser — this  is  the  import  of  the  instniroent.  The  fact  that 
the  note  is  still  in  the  hands  of  the  payee,  does  not  import  any 
.  thing  different.  /The  tact  that  die  payee  may  have  rights,  spring- 
ing from  matters  dehor*  the  instrument,  is  not  the  criterion  for 
car  judgment.  We  look  at  the  note  with  the  indorsement,  and  to 
it  we  apply  the  principles  of  tbe  Commercial  Law,  and  hy  that 
test,  we  can  arrive  at  no  other  conclusion.  And  to  this  conclu- 
sion we  are  conducted,  not  alone  by  geneml  principles,  but  by 
audioiity.  Herrick  vt.  Carman,  12  John*.  R.  159,  160.  10  J. 
R.  £24.  Taiman  v*.  Wheder,  17  Johu.  R.  328,  329.  Stabtery 
«*.  Hitngerford,  2  HaU,  N.  Y.  80.  HiU  w.  Nevcomb,  3  HUl,  N. 
3::233,S34.    11  OnHkii. 
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My  object,  thus  far,  has  been  to  demonstiBte  ifaat  accordiDg  to 
ibe  Cominon  Law,  Collins  occupies  tbe  position  of  a  second  in- 
doner  opon  tbis  note  and  cannot  be  liable  as  enrety  or  joint 
promisor.  I  deem  it  necessary  again  to  say,  that  it  does  not  fol- 
low from  that  pontion  that  he  is  liable  to  this  plriotiff  as  bis  in' 
doT»ee,  npon  tbe  paper — the  contrary  follows.  I  am  free  to  ad- 
mit ibat  there  are  cases  in  ibe  books,  where  an  indoraer,  situated 
as  Collini  b  npon  tbis  note,  has  been  be!d  by  a  tpecial  oue  made, 
liable  to  tbe  payee.  In  BUhop  vt.  Haywood,  Lnrd  Keuyom  ad- 
natts  that  si  c'l  a  thing  may  be.  And  I  farther  admit,  that  if  tbis 
note  was  payable  to  Ecrrett  alone,  ibat  is,  if  it  was  not  negodaUe 
—a  different  rule  would  obtain.  Inasmuch  as  it  is  negotiable,  and 
is  payable  to  the  order  of  Everett,  and  CoUinB'  name  is  on  it,  tbe  ' 
legal  import  is,  that  be  is  tbe  second  indorser,  and  to  bim  attaches 
all  tbe  rights  of  such  a  positimi.  His  liability  is  secondary- — bo 
is  entitled  to  demand  and  notice,  and  to  reimbursement,  in  case 
he  pays  the  note;  tbe  note  having  previously  been  indorsed  by 
the  payee.  And  we  cannot  give  to  the  paper  such  import  as 
TTould  make  bim  primarily  liable  as  original  promisor.  Tbe 
note  and  tbe  indoisement  is  the  evidence  of  the  contract.  We 
c&nnot  step  aside  from  the  principles  which  declare  its  effect,  and 
pve  to  it  a  different  construciion.  We  disclaim  tbe  right  to 
make  laws,  in  order  to  avoid  what  may  be  claimed  as  a  hardship. 
If  it  be  conceded,  for  tbe  sake  of  the  argumsat,  that  in  a  given 
case  the  administration  of  tbe  law  works  injustice,  Btill  it  is  the 
duty,  as  it  is  also  the  pride  of  this  Court,  to  declare  it.  Our 
powers  are  circumscribed  by  tbe  laws,  be  they  what  they  may, 
which  are  constitutional,  and  not  in  cosfiict  with  the  great  funda- 
mental principlee  of  the  goveiiime  it. 

Tbereare  several  cases  in  the  American  Books,  where  an  indoner 
upon  a  note  pa\  able  to  the  order  of  another  person,  in  a  suit  1^  the 
payee,  has  been  held  an  original  promisor  upona  special  case  made. 
And  this  has  been  done,  not  by  a  construction  of  tbe  instrument 
itself,  but  by  letting  in  parol  testimony,  to  show  an  undertaking  so 
to  be  bound.  Such  ieat  the  ease  of  White  vt.  Ho*dand,  9  Mau. 
314,  and  of  Moiie  vi.  Bird,  11  Mati.  43d.  Herrick  vt.  Ckirmant 
.12  JohTu.R.  159.  NdtoH  vt.  Duboite,  13  John*.  R.  135.  In  all 
these  cases,  and  in  most  others  of  like  character,  it  seems  to  be 
conceded  that  such  a  character  could  not  be  given  to  the  indoia' 
er  upon  tbe  instrument  alone,  and  tberafore  parol  testimony  was 
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admiUed  to  prove  him  an  onginal  undertaker.  This,  I  infer  from 
the  coses,  need  not  be  proven  absolutely,  but  the  extent  to  which 
tlie  casea  go,  is,  that  there  must  be  evidence  of  an  agreement  to 
be  bound  to  the  payee.  "If,"  says  Mr.  Justice  Bronson,  "the  note 
is  negotiable,  the  only  inferance  to  be  drawn  from  the  &ct  of  bis 
putting  bb  name  on  the  back  of  it,  is,  that  he  intended  to  give 
the  maker  credit  by  becoming  answerable  as  indorser,  and  this 
inference  is  ao  strong  that  it  will  prevail  even  when  his  obligation 
as  indorser  cannot  be  made  operative  wkhout  first  obtaining  the 
name  of  another  person  upon  the  paper.  Before  Ac  can  be  made 
liable  at  maker  or  gmarantor,  there  mtut  at  least  be  an  agreement 
that  he  will  anttoer  a*  nuA."  Seabury  v».  Htatgerford,  2  Hill,  N, 
y.  R.  84.  The  same  teamed  Judge  also  says ;  "  It  is  not  enough 
dial  tbe  indorser  knows  what  use  is  to  be  made  of  the  note,  or 
that  be  indorses  for  the  purpose  of  giving  the  maker  credit,  ei- 
ther generally,  or  with  a  particular  individual."  The  case  of 
NeUon  r».  D«bm*,  13  John.  175,  went  upon  the  ground  express- 
ly, that  the  indoiser  agreed  to  he  bound  to  the  payee  for  the 
amount  of  the  note  at  the  time  it  was  given.  In  that  case,  it  was 
in  evidence  that  the  plaintiff  refused  to  sell  the  horse,  which  was 
tbe  consideration  of  the  note,  until  the  indorser  did  so  agree.  In 
Hail  VI.  Neweomb,  the  same  doctrine  is  held.  In  this  case,  the 
defendant  (the  indorser)  knew  what  use  was  to  be  made  of  the 
note  ;  he  was  privy  to  the  consideration.  Yet  the  Court  held  that 
that  was  not  enough.  Ctwen,  J,  said  ;  The'  note  in  question  was 
payable  to  tbe  plaintiff  or  order,  and  there  was  nothing  in  the  in- 
dorsement by  the  defendant,  to  indicate  that  he  meant  to  be  con- 
sidered liable  in  any  other  character,  than  that  of  a  strictly  com- 
mercial indorser.  True,  he  knew  what  use  wai  to  be  made  of 
the  note,  he  was  privy  to  the  consideration.  But  so  is  eveiy  ac- 
commodation indorser,  who  becomes  a  party,  with  intent  to  tuise 
money  at  a  particular  bank.  This  takes  nothing  from  his  right 
to  require  presentment  and  notice,  provided  the  note  is  negotia- 
ble." 3  HiU,  N.  Y.  834.  SeeaUo  Dean  v*.  Hall,  17  WendeU, 
214.  Now,  what  do  these  authorities  proved  Clearly  this,  that 
in  cases  Uke  die  one  at  this  bar,  if  the  parol  testimony  be  admitted, 
yet  the  indoraer  cannot  be  charged  as  surety  to,  or  joint  promisor, 
unless  it  be  proven  that  he  agreed  to  be  so  chargeable.  There 
are  cases  which  charge  him,  upon  proof  of  being  privy  toifhe  con- 
sidention ;  but  the  weight  of  the  authority  does  not  stop  at  that. 
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They  require  proof  of  an  agreeiueut.  Now,  the  poaitioii  tar 
ken  by  the  Court  below,  stops  short  of  both  these  requirements. 
The  Judge  holds  that  proof  that  the  indorser^t  Ait  name  itpem 
the  paper  bffore  it  loa*  delivered  to  the  payee,  is  Bufficient  to  charge 
him  as  surety  or  joint  promisor  with  the  maker.  In  our  jtid^ 
ment,  that  oplnioti  is  uot  sustained  by  the  audiorities.  There  are 
cases,  wbeiv,  with  a  view  to  determine  whether  the  undertaking 
be  original,  or  a  subsequent  guarantee,  and  that,  to  determine  the 
appUcability  or  not  of  the  statute  of  frauds,  the  time  of  the  signa- 
ture becomes  vital.  In  thb  case,  the  question  of  guarantee  and 
of  the  statute  of  frauds  is  not  made.  The  count  in  the  declara- 
tion, which  charges  Collins  as  guarantor,  was  abandoned.  It  oc- 
curs to  me  that  if  liability  as  surety  or  promisor  con  be  fixed  up- 
on Colhns,  by  parol  testimony,  it  can  only  be  done  by  pnw^  of 
an  agreement,  and  that  he  did  so  agree  ought  to  be  »pecially  aver- 
red in  the  declaration.  If  the  pleadings  are  only  according  to  the 
paper,!  cannot  see,  if  upon  other  grounds  the  parol  testimony  be 
conceded  to  be  admiasible,  how  it  con  be  adduced  under  tbe  dec- 
laration. So  that,  according  to  the  principles  of  the  Common 
Law,  we  think  the  Court  erred  in  not  ruling  accordii^  to  the  re- 
quest of  Counsel  for  tbe  defendant,  that  the  legal  import  ot  the 
note  sued  on,  was  to  make  the  defendant  liable  as  second  indots- 
er,  and  that  the  court  also  erred  in  charging  the  jury,  that  if  they 
beliered  from  the  evidence  that  Collins  signed  the  notebefore  it 
was  delivered  to  the  payee,  he  was  liable  as  surety  or  joint  prom- 

[£,]  In  the  discussion  of  the  last  named  position  of  tbe  Circuit 
Court,  I  have  gone,  asl  must  needs  go,  upon  the  concession  that  the 
parol  testimony,  in  this  case,  was  rightfully  admitted.  But  was 
it  t  We  are  satisfied  that  it  was  not.  Enough  has  been  already 
.  disclosed,  to  show  that  before  highly  respectable  courts  in  tka 
United  States,  in  similar  cases,  it  has  been  held  admissible.  Yet 
in  relation  to  these  cases,  this  idea,  {before  anggened)  may  be  ta> 
ken,  to-vrit :  that  the  special  case  of  agreement  was  made  in  tbe 
pleadings,  set  up  as  the  gvound  of  liability  at  the  time  of,  or  an- 
terior to  the  indotaement.  Here,  by  the  plaadinga,  Collins  it 
charged  as  surety,  according  to  the  tenor  utd  effect  of  the  note. 
It  may  be  held  doubtful,  whether  such  testimony  be  not  excluded 
by  tbe  &nn  of  the  pleadings.  But  aside  from  this  view  of  tlie 
matter,  upon  general  principles,  the  evidence  was  not  admisiiUe. 
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In  the  caae  of  Sltihlu  v*.  Goodall,  (\  Kdh/t  R.  106,;  tried  be- 
fore this  court,  at  Savannah,  in  January  last,  the  same  question  was 
made,andafterBBoleninandveryBb1ear^mei)t,detennined  against 
tbe  admissibtUtir  of  the  evidence.  In  that  case  in  a  snit  against  an 
indoTser,  upon  a  note  not  made  payable  at  bank,  or  there  discount- 
ed, nr  deposited  for  collection,  the  defendant  offered  to  pi'ove 
that  it  was  the  intendou  of  tbe  parties  that  it  should  be  negotiat- 
ed at  a  chattered  hank.  Upon  the  face  of  the  note  and  by  ope- 
ration of  onr  act  of  1826,  the  defendant  was  not  entitled  to  de- 
mand and  notice,  before  liability.  According  to  the  contract,  as 
proposed  to  be  set  up  by  the  parol  proof,  ho  would  be  Uable  on- 
ly as  an  indorser  at  Common  Law,  that  is  after  demand  and  no- 
tice. The  effect  of  this  testimony  would  be  to  introduce  a  new 
rule  of  liability  for  the  indorser,  and  impose  additional  obligations 
upon  the  holder.  It  was,  therefore,  eswntially  to  vary  the  writ- 
ten contract,  and  was  properly  rejected.  For  the  same  reason,  it 
onght  to  be  rejected  in  this  case.  The  legal  import  of  this  inatru- 
ment,  is  to  make  Collins  a  second  indorser,  with  secondary  lia- 
bility, according  to  the  Common  Law,  upon  presentment  for  pay- 
ment and  notice,  and  with  tbe  right  of  going  upon  a  previous  in- 
dorser, if  any,  in  the  event  of  his  having  the  note  to  pay.  The  ef-  . 
feet  of  the  parol  testimony,  is  to  change  altogether  this  import, 
and  to  make  Collins  primarily  liable  as  an  original  promisor; 
to  Bubsritute  a  new  contract,  in  short.  The  writing  is  the  evi- 
dence of  tbe  contract.  If  that  is  plain — if  from  that  the  meaning 
of  the  parties  is  fairly  deducible,  it  must  stand.  The  law  wiltnot 
make  for  them  a  new  contract.  It  comes  in,  as  in  case  of  latent 
ambiguities,  to  elucidate  a  clear  provision,  made  obscure  by  some- 
thing  foreign  to  the  instrument.  But  no  authority  is  found  in 
tbe  books,  from  the  reign  of  Alfred  to  this  day,  for  the  incoipora- 
tion  in  a  deed  by  parol,  of  a  new  limitation— in  a  vrill,  a  new  de- 
vise, or  in  a  contract,  a  new  and  distinct  obligation.  The  rules  of 
evidence  toncdiing  this  subject,  ought  to  be  more  stringent  when 
applied  to  negotiable  paper,  because,  in  proportion  as  the  rights 
of  parties  to  notes  and  bills  are  made  to  exist  in  parol,  their  nego- 
tiability win  be  restrained.  Commercial  expediency  strongly 
forbids  all  interference  with  the  contracts  of  parties,  as  the  law 
declares  them  upon  the  face  of  negotiable  securities.  If,  as  we 
believe,  this  instrument  has  a  clear  legal  character,,  wo  cannot 
change  it  by  parol.     Ifit  affords  evidence  of  a  contract,  we  cannot 


by  Google 


880 SUPREME  COPRT  OF  SEORGIA. 

Calliiu  «(.  BveretC 

alter,  add  to,  vaiy,  or  contradict  it,  much  less  cao  ire  aubetitate 
for  it  an  entirely  new  contrBcc.  I  shall  not  attempt  any  argu- 
ment, or  review  of  the  autboritiea  upon  this  branch  of  the  cause; 
for  both,  I  refer  to  the  case  of  Stitbli*  v».  GoodaU,  decided  by  this 
Court,  at  Savannah,  in  January  last. 

[3.]  Whilst  we  are  conatrained  to  correct  what  we  conceive  to 
be  errors  in  tbia  record,  we  nevertheless  sustain  the  judgment 
under  our  own  act  of  1836,  and  upon  the  first  count  in  tbe  decla- 
ration. 

Our  construction  of  this  instiiiment  upon  Common  Law  prin- 
ciples, is,  that  Collins  is  an  indorser ;  and  it  is  in  reference  to  ihia 
class  of  persons,  diat  tbe  General  Assembly,  in  their  Act  of  1826, 
Icgislateil;  for  the  act  is  in  the  preamble  declared  to  be,  "an 
actio  (leline  the  liability  oi indorten  of  jtromwory  notes,  and  to 
place  them  upon  tlie  same  footing  with  securities."  Altbongh  wa 
do  not  bold  tbe  pieamble  of  an  act  by  any  means  ooncluaive  as  to 
the  intention^  the  Legislature,  for  that  is  to  be  ascertained &om 
tbe  body  of  the  act  itself,  in  the  main  ;  yet  it  is  a  legitimate  aid 
to  constmctioa.  By  the  act  itself,  as  well  as  by  the  preamble,  we 
arrive  at  the  concluuon  that  the  intention  of  tbe  Legislature  was  to 
repeal  the  Common  Law,  so  far  as  it  establishes  certain  legal  relo' 
tions  between  the bolderof  apromisory  note  not  given  for  tbe  pur- 
pose of  negotiation,  or  intended  to  be  negotiated  at  any  chartered 
Bank,  nor  deposited  in  any  chartered  Bank  for  collection,  and 
the  indorser  upon  supb  a  note.  What  those  illations  were,  are 
well  known.  The  liability  of  tbe  indorser  was  collateral,  or  sec- 
ondary—that is  to  say,  although  liable  to  tbe  holder,  yet  it  was 
on  condition  that  the  maker  failed  upon  demand  to  pay,  and  that 
he  had  notice  of  tbe  demand  and  retiisal.  By  the  Common  Law, 
too,  the  bolder  could  resort  to  an  indorser  only  in  a  several  suit 
Tbe  Legislature  repealed  the  Common  Law  in  these  particulars, 
and  established  a  new  and  wholly  different  relationship  between 
the  holder  and  indorsers — tbe  rolationsfaip' of  payee  and  original 
promisor — and  placed  the  indorser  upon  tbe  same  footing  with 
securities.  The  word  securities  in  tbe  Act,  is  synonymoos 
with  promissory,  in  its  relation  to  the  payee,  or  tbe  bolder  of  tbe 
note.  It  is  descriptive  of  tbe  relation  which  an  indorser,  under 
the  Act,  would  bear  to  tbe  payee  or  other  holder.  That  is  to  say 
it  gives  to  htm  the  rights  and  remedies  agunst  the  indorser,  which 
he  had  before  the  Act,  against  one  who  was  in  all  particulars  a 
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surety.  That  Kt  was  designed  for  the  relief  of  the  bolder,  to  re~ 
move  from  tbe  payee  the  burden  c^tbe  demand  and  notice,  which 
the  Common  Law  cast  upon  him — and  to  facilitate  his  remedies. 
The  preamble  asaens  tbe  object  of  tbe  Act  to  be,  to  define  the  li- 
abiUty  of  iadoreerB,  and  "  to  place  them  upon  the  same  footing 
with  securities."  The  footing,  Hat**,  of  sureties  was  tbat  of  pri- 
mary liability,  without  demand  and  notice.  To  that  porUitm,  the 
indoner  is  remitted,  by  the  Act  of  1836.  To  analyze  this  Act. 
The  first  proposition  is,  "  That  the  practice  heretofore  requited  of 
making  a  demand  upon  makers  of  promissory  notes  and  other  in- 
etrumente  for  the  payment  and  performanoe  of  the  same,  and 
the  giving  notice  of  such  demand  within  a  reasonable  time  to 
the  indoraer  of  said  promissory  notes  and  other  instruments,  shall 
«eaBe  and  become  entirely  unnecessary  to  bind  said  indorsers." 
The  second  proposition  is,  "  Whenever  any  person  whatever,  in- 
dorses  a  promissoij  note  or  other  instrunieDt,  he  shall  be  held, 
taken  uid considered  as  security  totfae  same."  The  third  ie, "  That 
lie  shall  be  in  all  respects  bound  as  security,  until  said  promissory 
note  or  other  instrument  is  paid  offand  discharged."  And  the  fourth, 
**  He  shall  be  liable  to  be  sued  in  the  same  manner  and  in  the  same 
actionwithtbeprincipalormaker  of  said  promissory  ROtesor  other 
instruments."  There  ore  two  provisos  to  the  act ;  tbe  first  with- 
holds its  operation  tram  promissory  notes,  "  which  shall  be  given 
for  the  purpose  of  negotiation,  or  intended  to  be  negotiated  at  any 
chartered  bank,  or  which  may  be  deposited  in  any  chartered  bank 
for  collection."  The  second  saves  to  tbe  indoiver  the  right  of  de- 
fining his  liabili^  in  bis  indorsement.     Prince,  462. 

From  this  analysis,  it  is  obvious  that  tbe  Legislature  intended 
to  dispense  with  demand  and  notice  in  order  to  charge  the  indor- 
«ei;  to  make  him  suable  in  die  same  manner  as  the  maker,  and,  if 
desired,  in  the  same  ociioa  with  him ;  in  short,  to  place  him,  ao- 
cording  to  the  words  which  tbey  used,  u»  all  re*j>tet»,  upon  the 
footing  of  securities,  to  be  bound  as  eucb  until  the  note  is  paid. 
Tiie  language  of  tbe  act  ts  exceedingly  broad  and  eomprehensivei 
and  various  forma  of  expression  are  resorted  to,  as  if  to  sbnt  out 
tbe  possibility  of  doubt  as  to  its  meaning.  Thus,  it  declares, 
"  whenever  a»y  pertrnt  whatever  mdortt$  a  promissory  note,  &;c." 
intending,  it  wouM  seem,  by  the  generality  of  the  terms  used,  to 
ctmiprehend,  not  alone  all  claBses  of  men,  but  all  descriptions  of 
■ndoi«era,whetherforBGaommodatiun,  or  a  ooneideration,  or  with 
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a  liability  pecaliar  and  special  by  reason  of  the  fbrm  of  the  inatTu- 
ment,  as  in  this  case.  They  could  not  have  said  more,  if  they  had 
said,  that  in  all  cases  where  a  name  appean  upon  an  instrument, 
which  is  the  evidence  of  debt,  that  name  shall  be  as  a  surety  to 
the  owner  of  it  So,  farther,  with  perseveriDg  labor,  to  be  ex- 
plicit,  the  General  Assembly  say,  that  in  such  a  case,  (that  is  any 
case,  where  any  person  shallindorse  a  promissory  note,)  the  ii^ 
doraer  shall  be  held,  taken,  and  considered  as  security  to  the 
same,  aod  be,  im  all  reipect*,  bound  as  secaiity."  How  can  we, 
under  such  general  words,  audin  defiance  of  specificadons  thua 
minute,  take  this  case  from  the  operation  of  the  statute?  To  do 
ao  would  be  to  defeat  the  intention  of  the  Legislature.  Let  it  be 
remembered  too,  that  in  the  construction  of  the  statutes,  we  have 
no  vocation,  with  ingenious  subtlety,  to  defeat  what  the  Legisla- 
ture has  enacted— our  duty  is,  with  open  fairness,  to  give  effect 
to  its  will.  If  that  will  is  to  be  ascertained  alone  from  the  two 
distinct  enactments,  to-wit :  those  which  dispense  with  dsmand 
and  notice,  and  make  the  indorser  suable  in  the  same  man- 
ner, and  in  the  same  action  with  the  principal  or  maker;  tAat, 
it  is  the  will  of  the  legislarure  that  the  indorser  be  a  surety.  Be- 
cause the'  distinguishing  privilege  of  the  indorser  at  c 
was  to  have  a  demand  made  upon  hie  principal,  and  t 
notice  of  his  refusal  to  pay,  and  to  be  severed  in  the  action.  If 
these  are  taken  from  him,  what  remains  to  distinguish  him  &om 
an  original  undertaker?  Denude  him  of  these  attributes  of  char- 
acter, and  his  character  is  changed.  He  assumes  the  attributes 
which  characterise  a  surety. 

It  may  be  said,  that  upon  Common  Law  principles,  as  to  the 
payee  of  this  note,  Collins  is  not  an  indoraer,  and  not  being  anin^ 
dorser  as  to  him,  he  is  not  made  by  the  act  a  surety  aa  to  him. 
The  reply  to  diis  idea  is,  that  the  act  itself  makes  any  penom 
iehalever  who  indorses  a  note,  a  surety.  There  is  no  exception 
Id  it.  And  if  the  indorser  is  recognised  at  Common  Law,  f*r  any 
purpose  and  to  any  extent  as  such,  he  is  embraced  in  the  tetma, 
and  falls  certainly  within  its  spirit.  Wo  have  decided  that  Collins 
is,  at  Common  Law,  an  indorser,  he  is,  therefore,  under  the  act,  a 
surety.  If  he  be  at  all  an  indorser,  the  Statute  cornea  in  and  at- 
taches to  him  the  liability  of  a  surety.  To  sustain  this  action,  it 
is  not  necessary  that-we  establish  a  title  to  this  note  in  the  plain- 
tiff, upon  the  principles  of  the  Law-Merchant.    For,  observe,  that 


by  Google 


MACON,  FEBRUARY  TERM,  1848.  283 

Collin*  t>i.  EveretL 
tbe  Leji^BUture  has  not  only  made  him  a  surety,  but  has  declared  that 
be  eball  he  tutd  as  maker.  The  remedy  ia  given  at  the  same 
time  as  tbd  right.  Wherever  there  is  an  indoraer,  the  right  to 
sue  him  vests  in  the  payee  by  virtue  of  tlie  sovereign,  ordaining 
jHneer  of  the  lutgitlatnre.  The  record  discloses  that  this  plaintiff' 
is  the  owner  of  the  note;  it  is  made  payable  to  biin  and  his  order; 
lie  is  in  posseBsion  ;  it  comes  out  from  him  on  the  trial ;  it  shows 
that  Collins  is  an  indorser;  the  pleadings  cbai^  him  as  surety 
u&der  the  act  of  1826,  and  we  have  no  altemabve  buX  so  to  hold 
him.  If  there  were  doubt  of  tbe  fact  that  the  intention  was  to 
hold  the  indoi«er  liable  as  surety,  it  is  removed  by  these  fiirtber 
considerations.  The  second  ;>rom'«o  authorises  the  indoraer  to  de- 
_fine  bis  liability  in  the  indorsement.  Undeait,  by  a  special  in- 
doraement,  he  may  retain  his  Common  Law  right  to  demand  and 
notice,  and  also  his  right  to  be  sued  severally.  He  may,  iu  sfaoit, 
prevent  that  general  effect  of  the  statute  which  puts  him  in  the 
poaitioa  of  a  surety.  Now,  why  provide  fordteee  things  in  a  spe- 
cial indoraement,  by  prottiso,  unless  in  the  body  of  the  act  tbey 
are  taken  from  himt  Why  allow  him,  by  proviso,  to  define  his 
Kability  in  character  of  indorser,  unless  by  tbe  general  operation 
of  the  act,  his  character  as  such,  had  been  annihilated!*  Such  a 
concession  implies  a  previous  negation.  Dr.  Collins,  farther,  un- 
der this  proviso,  might  have  retained  his  character  of  indorser ; 
he  might  have  made  demand  and  notice  a  condition  precedent  to 
lability ;  be  might  have  declared  that  he  was  in  no  event  to  be 
liable  to  tbe  plaintiff,  and  that  the  sole  object  of  putting  bis  nanie 
upon  the  paper  was  to  give  credit  to  it  hi  after  stages  of  its  circu- 
lation; he  might  have  made,  with  the  parties  in  his  indorsement, 
any  contract  not  repugnant  to  the  Constitution  and  laws.  He 
haa  not  done  so.  And  what  ia  the  mference  to  be  drawn  from  his 
omission  to  define  bis  liability)  It  ia  that  be  contracted  to  take 
upon  himself  the  liability  to  the  payee,  which  the  statute  imposes, 
to  wit :  the  liability  of  a  surety.  For  be  is  presumed  to  be  cog- 
nieant  of  tbe  provisions  of  tbe  act,  and  to  have  contracted  in  ref- 
erence to  them.  It  is  difficult,  if  this  note  and  this  statute  be  pre- 
sented side  by  side,  before  the  judgment  seat  of  reason,  to  imag- 
ine that  she  could  award  any  other  sentence,  than  that  of  liability, 
on  the  part  of  Collins  aa  surety. 

Again  ;  that  the  Legislatut«  intended  to  make  all  indorsers  up- 
on notes  not  intended  to  be  negotiated  or  payable  at  bank,  sure- 
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tieB,iB  m&ntfest  by  subsequent  legislation.  Th?  sets  ofthe  Legis- 
lature wfaidi  i«Iatfl  to  thecontrol  of  executions  by  rarettOB  and  in- 
donere,  against  principals  and  prior  indoisers,  are  tw  pari  Mate- 
ria with  the  Act  of  1826.  Sureties  on  appeal— on  stay  of  ezecn- 
tion— on  iBco^isance,  and  on  bonds  and  noteSy  upon  paying  off 
a  judgment  against  their  principals,  are  authorized  to  control 
the  execution  against  their  principals.  And  by  the  Act  of  1839, 
sn  jndoner  who  has  paid  the  judgment  founded  on  a  note  negotiate 
or  payable  at  bank,  may  control  an  execndon  agaunst  his  prior  in> 
dorser,  for  reimbursement.  But  no  where  in  the  statute  book  is 
any  prorision  imde  for  an  indorser  upon  a  note  hke  this,  not  in- 
tended to  be  negotiated  at  bank,  to  control  an  execution  sgttiut 
kia  principel  or  priovindorser.  We  cannot  account  for  this  omis- 
sion, but  upoo  tbe  hypothesis  that  the  Legislature  ccusidered  in- 
dorsers  upon  notes  not  intended  to  be  negotiated  at  bank,  as 
•ureties,  and  provided  for  in  those  acta  wbich  relate  to  them. 

We  think  tbe  plaintiff  oagbt  to  recover  on  the  fint  count  in 
the  declaration,  and  affirm  th?  judgment. 


No.  31.— Davio  G.  Wokbhah,  Needrah  Mihb,  and  Dsokt  W. 
Cox,  jdaintifis  in  error,  *«.  Wii,t.iAM  F.  Bbown,  defendant  in 


[1.]  An  aarignee  oTan  executWD  don  Dot  acquire,  hy  Ttrtoo  of  tbe  Xnmkt,  ■ 

right  to  rscover  damages  for  a  fraud  alleged  to  bave  been  committed  a^ut 
tbe  originHl  plaintifl,  foor  yeera  berore  tbe  title  of  tbe  preseot  holder  aecnied- 

Tbis  was  a  bill  in  Equity,  tried  before  Judge  Floyd,  in  Bibb 
Superior  Court,  November  Term,  1847. 

At  tbe  bearing,  and  after  tbe  answers  of  die  plainti^  in  error, 
who  were  defendants  biilow,  were  filed,  they  moved,  by  their  conn 
sel,  to  dismiss  the  bill,  on  the  ground  that  the  complainant  had  not 
made  such  a  case  as  would  entitle  him  to  relief.  Their  motioD 
being  ovemiled  by  the  court  below,  they  excepted. 
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For  ibe  facta  of  the  case,  the  reader  is  refeiTed  to  the  opinioD 
delivered  by  the  Supremo  Couit. 

FowBHs,  Hdnter  and  Hall,  for  the  plaintifFa  in  error. 

Foe  and  Nisbet,  for  the  defeadant  in  error. 

By  the  Court.^JjVMrfiiN,  J.  delivering  the  opinior. 

The  facts  of  this  case,  so  far  as  they  are  necessary  to  be  stated, 
in  order  to  explain  the  judgment  which  we  are  about  to  pi'o- 
nonnce,  are  brieily  these;  N.  H.  Beall,  in  1839,  held  an  execu- 
tion of  considerable  amount  against  Drury  W.  Cox.  Worsham, 
one  of  the  defendants  below,  agreed  to  pay  offthe^._/a,  to  Beall, 
and  lake  a  transfer  to  himself,  provided  Cox  would  advance  $1,3S5 
of  the  mooey.  This  was  done,  and  the  claim  assigned  to  Wor- 
sfaam  by  Beall,  for  the  whole  amount  due  thereon.  This  execu- 
tion was  levied  in  November,  1840,  on  eight  negroes  belongingto 
Cox,  which  were  sold  by  the  SherifT  the  first  Tuesday  in  January, 
1641,  for  C3,336.  Just  four  years  afterwards,  Stegall  &:  Wood 
transferred  to  Brown,  the  complainant  in  the  bill  below,  twenty- 
four  Justice's  Court ^.  /iu.  which  they  held  against  Drury  W. 
Cox.  Brown  shortly  thereatler  filed  bis  bill  against  Worsham, 
Mims  k  Cox,  setting  forth,  in  substance,  the  foregoing  facts ;  and 
further — that  these  executions,  which  he  had  purchased,  were 
present  at  the  sale  of  Cox's  negroes,  and  would  have  claimed  and 
received  the  money  arising  therefrom,  but  that  the  whole  fund 
was  exhausted  in  the  satisfaction  of  Beall's^.^/a.;  and  that  the 
complainant  was  ignorant  at  the  time,  that  SI, 325  of  this  debt 
had  been  advanced  to  Beall  by  Cox  himself.  The  bill  further 
charges,  that  this  $1,325  was  applied  on  the  day  of  sale  to  the 
discharge  of  the  noU  debts  of  Cox,  instead  of  to  his^.^^u.  which 
were  next  in  dignity  to  that  of  Beall.  The  prayer  is,  that  Wor- 
sham Sc  Mims,  who  are  charged  to  be  confederates  in  the  fraud, 
be  decreed  to  pay  the  sum  of  S1,3S5,  with  interest  thereon,  to  the 
debt  of  complainant  against  Cox,  or  so  much  as  may  be  needed  to 
extinguish  the  same. 

At  the  hearing  of  the  cause,  and  afler  the  answers  were  filed, 
the  defendants,  hy  their  counsel,  moved  to  dismiss  the  bill,  on  the 
ground  that  the  complainant  h&d  not  made  such  a  case  aa  would 
entitle  him  to  relief. 
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This  motion  being  overruled,  various  otfaer  proceedings  were 
had  in  the  fiiither  progress  of  the  cause,  some  of  which  are  ex- 
cepted to,  as  appears  from  therecord,  but  it  becomes  wholly  need- 
less to  consider  them,  frofn  the  view  which  we  have  taken  of  thi» 

Was  there  error  in  the  Court  below,  in  refusing  to  dismiss  this 
bill  1     Was  the  complainant,  in  other  words,  entitled  to  relief  t 

We  are  inclined  to  the  opinion,  that  he  was  not,  under  the 
bill  as  it  stands,  because  he  no  where  aveis  that  Cox  is  insolvent, 
and  that  there  is  not  ample  property  to  pay  the  execution.  Sdll, 
as  that  fact  is  made  evident  by  the  answers,  we  would  send  the 
cause  back,  with  instructions  to  amend  the  bill  in  this  particular. 
But  we  are  clear  that  the  bill  could  not  be  so  amended  as  to  afford 
relief.  The  alleged  fraud  was  commenced  in  1839,  when  Beall's 
execution  was  assigned  to  Woraham,  and  coasummated,  if  at  all. 
in  January,  1841.  Brown  never  become  the  owner  of  the  exe- 
cutions, which  he  is  seeking  to  inforce,  until  Jour  yeart  Jrom  thit 
date.  He  cannot  interfere.  '\VliBt  did  he  purchase  ?  The  exe- 
cutions  and  judgments  on  which  they  issued,  and  the  lien  which, 
by  law,  they  had  <m  the  property  of  Cox.  Stegall  &  Wood  could 
not  convey  to  him  the  right  to  sue  for  this  fraud,  either  at  law  or 
in  equity.  Much  less  does  it  pass  as  an  incident  to  the  asngn- 
ment.  The  very  attempt  to  convey  this  right  would  constitute, 
i»  tpirit,  that  offence  ^ainat  public  justice,  forbidden  by  32  Hat. 
VIII.,  which  has  been  adopted  in  this  State.  It  would  beselling 
a  law-suit. 

The  complunant's  bill  alleges  that  the  $1,325,  which  it  seeki 
to  recover,  was  appropriated  on  the  day  of  sale,  to  the  note  debts 
of  Cox.  If  this  be  true,  the  fund  never  can  be  reached  by  ^awn. 
Had  it  remained  in  the  hands  of  Wwtham,  Brown  might,  per- 
haps, proceed  against  Worsham  as  the  Trustee  of  Cox,  for  the 
amount  of  this  fund.  But  if  it  has  been  paid  out  to  the  debts  of 
Cox,  even  of  an  inferior  grade,  before  the  title  of  the  assignee  ac- 
crued, (and  such  is  the  statement  in  the  bill,)  it  can  never  be  le- 
claimed  by  him.  Suppose  Brown  were  to  garnishee  Worsham* 
and  Worsham  should  admit  the  facts  relative  to  this  $1,3SS  to  he 
trne,  as  charged  in  complainant's  bill,  lo-wit :  that  in  January, 
1841,  more  than  four  years  prior  to  the  service  of  the  summoDfl  of 
garnishment,  he  had,  under  colorof  his  execution, received$l,325 
more  than  was  really  due  upon  it ;  but  that  on  thaf  day,  he  had. 
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by  the  conaent,  and  under  tfae  direction  of  Cox,  applied  it  to  the 
payment  of  his  (Cox's)  note  debts,  could  Brown  get  a  judgment 
against  Worehant  ?  I  apprehend  not ;  for  long  before  his  right 
accrued,  this  money  was  properly  paid  out.  Equity  may  afford 
him  a  better  remedy  ;  it  cannot  enlarge  his  right. 

This  ia  not  an  effoit  to  set  aside  the  sale  itself,  as  fraudulent,  as 
-was  done  in  T&wjiumd  and  Reese,  3  Kelly,  419.  In  that  event,  the 
tien  of  the  executions  would  attach  on  tfae  property,  notwithstand- 
ing the  transfer.  But  the  sale  is  admitted  to  have  been  hvnafide. 
The  complaint  is,  that  the  proceeds  were  improperly  applied. 

The  bill  does  not  make  a  case  that  will  authorize  a  recovery — 
and  conaeqiiently,  the  judgment  below  must  be  reverted. 


No.  32 — JuBAL  Matthew8,  plaintiff  in  error,  »*.  Joseph  Poy- 
THREBS,  defendant  in  error. 

L 1.]  It  M  nut  erm-  in  the  CIrcnit  Judge,  in  his  charge  to  the  Jury,  to  iiulruct 
thetnu  to  questiaiia  of  law,  nLich  are  nised  bj  couneel  ia  their  addreis  to 
the  inxj,  or  to  instmct  them  as  to  what  be  may  believe  pervendoDB  by  one 
coDDwl,  of  l^al  positioiu  anatinied  by  advene  counsel  before  Ihe  Jury. 

[S.]  A  wilneu  nbo  testifies  generally  in  afiinnative  lerms,  that  a  party  did 
not  receive  valae  for  the  transfer  of  a  promiwory  note,  witbaut  ItmiUtion  or 
qualificalioD,  as  to  witness'  knowledge,  or  as  to  time,  or  place,  ii  a  ntgativc  .. 
witness;  and  is  not  to  be  believed  in  prefereDoe  to  a  witoeM  vrbo  sweare 
affinnativBly,  that  soch  par^  did  receive  tbIob  in  the  transfer  of  the  note, 

[3.]  If  a  witness  be  liable  to  a  third  person,  who  ia  liable  10  the  party  calling 
him,  be  is  a  competent  witness  i  soch  circuity  of  interest  is  not  sufficient  to 
disquaUTy  him. 

[4.]  The  purchaser  of  a  bill.  Dots  or  other  nego^ble  security,  transferable  by 
delivery,  who  lakes  it  before  it  is  due,  from  one  who  himseir  has  do  title  botut 
Jidt  and  for  valae,  acquires  a  good  title.  Htld,  iarlher,  thatsach  title  ia  not 
defealad  by  Ihe  want  of  such  caation  in  the  purchase,  as  a  carefnl  and  pru- 
dent man  would  exercise  in  the  couduct  of  his  aSaire,  or  by  gnui  nigli 
genet,  but  that  it  may  bfe  defeated  by  mala  fid^i  in  the  purchase,  and  that 
mala  Jidrt  coDiists  in  notice,  actual  or  constructive,  of  the  fact,  that  the 
security  is  not  the  properly  of  Ibc  peraon  who  ofTers  it,  and  a  privily  with 
or  pnrlicipBtian  in  a  frand  upon  the  true  owner.  HtU,  also,  tint  proof  ol 
wuit  of  proper  cauliou,  or  gnu  ntgligtiut,  or  of  any  other  fact  which 
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gD»  U'gilimBlel;  to  show  mala  Jidit.  nuiy  be  lubmiUud  to  the  jury,  mb- 
jed  to  ibe  direclion  uf  tbo  Court  as  to  ihe  law  „[  tlie  aae.  Held,  that  il 
is  proper  fur  Ibe  loaer  ol'  a  bill  nr  note  U>  give  iiumeJiale  notice  to  the  psr- 
tiea  on  It,  aad  to  the  public  of  its  Umi ;  but  public  notice,  out  brought  borne 
to  the  boyer,  will  not  atiiict  hia  title,  nor  will  tbe  Ikihire  lo  givs  pablic  dd- 
tice  preclude  tbe  loser  frmn  abowing  ibat  tbe  buyer  took  tba  bill  or  nute 


Trover  for  a  note.  Tried  before  Judge  Hill,  in  Trtrap  Supe- 
rior Court,  October  adjourned  term,  1847. 

This  waa  an  action  of  Trover,  brought  by  the  plaintiff  in  error 
againat  !he  defendant  in  en-or  in  the  Court  below.  TTpon  the  tri- 
al, it  appeared  that  one  Simon  Feteet  made  and  delivered  hia 
promisBory  note  to  plaintiS'  for  three  hundred  dollare,  dated  the 
16th  October,  1841,  payable  to  the  plaintiff  or  bearer,  and  due 
the  25th  Decemboi,  1845.  On  the  18th  October,  1844,  Peteet 
paid  $72  on  the  note  to  plaintiff. 

The  testimony  on  the  part  of  the  plaintifi' proved,  further,  that 
plaintiff  deposited  the  note  for  safe  keeping  with  one  Mr9.  Jones, 
of  ColumbuH,  Greorgia,  whose  husband  took  it  from  her  withont 
plaintiff's  knowledge,  and  that  Jones,  the  husband,  and  one  Al- 
len, carried  the  note  to  Lagrange,  Georgia,  and  transferred  it  to 
the  defendant,  who  afterwards  admitted  that  Jones  and  Allen 
were  both  strangefa  to  him,  and  that  be  did  not  like  their  ap- 
pearance; that  he  became  suspicioua,  and  thought  the  note 
was  not  genuine,  or  that  the  maker  was  not  solvent,  made  enqui- 
ries as  to  tbo  genuineness  of  the  note,  and  the  solvency  of  the  ma* 
ker  only,  and  becoming  satisfied  upon  these  two  points,  took  the 
note ;  that  he  (the  defendant)  did  not  like  tbe  appearance  nor  the 
manner  of  the  men,  (Jones  and  Allen,)  nor  their  conduct  in  step- 
ping aside  and  conversing  privately  during  the  trade.  He  did 
not  like  their  dress.  One  had  rings  in  his  ears.  Defendant  made 
no  enquiry  as  to  title.  Before  they  lefl,  he  suspected  a  fraud 
existed  somewhere. 

Plaintiff  farther  proved  possession  of  the  note  in  defendant,  and 
demand  and  refusal ;  and  that  he  had  never  received  any  conndr 
eration  for  the  note  at  any  time ;  and  that  it  waa  traded  without 
his  knowledge  or  permission. 

It  was  proven,  on  the  part  of  the  defendant,  by  Jones  and  his 
wife,  that  Mrs.  Jones  gave  plaintiff  value  for  the  note,  in  the  wsj 
of  hoard,  clothing.  Ice,  that  she  and  her  buebaad  were  tietypom; 
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and  that  Allen  sold  the  note  to  defeDiIant  upon  the  recomnieiiila' 
tion  of  Jones,  (the  husband,)  at  about  16  per  ceoL  discount.     De- 
fendant puTchaaed  the  note  before  it  became  due. 

The  testimony  of  Jones  and  his  wife  was  objected  to  by  the 
counse]  for  plaintiff  on  the  ground  of  interest. 

let.  Because  it  was  to  the  interest  of  said  Jones  and  hb  wife 
U)  swear  that  they,  or  one  of  ihem,  bad  given  a.  valuable  conside- 
ration for  said  note,  and  thai  interest  was  to  be  determined  by 
the  verdict  to  be  rendered  by  the  Jury  in  the  cause. 

2d.  Because,  from  the  testimony  of  Jones  and  wife,  it  appeared 
that  said  witnesses  were  the  vendore  of  the  vendor  of  the  defend- 
ant, and  therefore  s  release  from  defendant  to  said  witneises  would 
not  reach  their  liability. 

The  Court  below  overruled  the  ohjections- 

IsL  Because  the  witnesses'  testimony,  being  called  by  the  de- 
fendant, was  agaiiut  their  interest. 

2d.  Because  their  liability  tbrou^  the  vendor  of  defendant, 
was  too  remote. 

To  which  decision  counsel  for  the  plaintiff  excepted,  &c. 

The  testimony  on  both  sides  having  closed,  the  Court  below 
charged  the  juiy  that  a  loser  of  a  negotiable  insti-ument,  when 
the  same  was  proven  to  be  in  the  hands  of  a  purchaser  for  value, 
and  before  due,  in  order  to  recover  said  instrument  from  the  pos- 
eesaion  of  such  subsequent  purchaser,  it  is  incumbent  on  the  plain- 
tifif  to  show  malajide*  in  the  purchaser,  and  whether  said  purchas- 
er has  paid  a  valuable  consideiation  or  not ;  and  whether  he  pur- 
chased it  from  a  thief,  stranger  or  other  person,  is  a  matter  of  no 
consequence  to  the  plaintiff,  if  the  other  ground  of  defence  be 
true,  that  is,  if  plaintiff  bad  shewn  no  title,  or  that  he  had  parted 
with  his  title  to  the  note  for  value.  And  that  mala  _fida  is  not  a 
vant  ofprudence,  nor  is  it  gross  negligence,  nor  a  mere  suspi- 
cion (without  reason  for  such  suspicion)  as  to  the  honest  charac- 
ter of  the  vendor;  but  it  (mala  jidet)  is  a  recklcsi  disregard  of, 
or  indifference  to  the  rights  of  all  persons  but  himself  (the  pui- 
chaaer)  in  the  transaction ;  an  indisposition  to  take  care  of  or 
care  for  the  rights  of  any  previous  holder ;  and  the  plaintiff  in  this 
action  tatut  prove  this  reckless  disregard  or  indifference  in  the  de- 
fendant, before  he  is  entitled  to  recover.  That  when  a  person, 
not  the  payee  of  a  note,  presents  it  for  sale,  negotiation  or  dis- 
count, and  the  penon  to  whom  it  is  presented  has  suspicions  only 

VOL.  IV.  37 


by  Google 


890  SPPREME  COURT  OF  GEOROIA. 

Matthews  vm.  Pojthreti. 

as  to  the  genuineueBB  of  the  note  or  the  solvency  of  the  maker,  it 
is  only  necessary  to  enquire  as  to  such  genuineiiees  or  eolTsncy, 
and  not  aa  to  the  character  of  the  title.  That  the  mere  fact  ol  » 
person  presenting  a  note  not  due,  being  a  ttranger,  or  mere  gen- 
eral suspicions  (without  any  reason  existing  to  excite  suspicionB 
in  a  reasonable  mind)  in  the  mind  of  the  purchasor,  eren  though 
the  person  presenting  or  offering  to  sell,  be  not  the  payee  of  the 
note,  were  not  sufficient  to  pat  the  purchaser  on  enqniry  as  to 
title,  and  a  &ilure  to  make  such  enquiry  is  not  snch  mala  _fidet 
in  the  purdiaser  as  will  enable  or  authorize  the  loeer  to  recover. 

The  Court  further  chai-g«d  the  Jury,  that  the  witness  Scroggins, 
who  had  sworn  diat  the  Plaintiff  had  Merer  received  value  for  said 
note,  was  a  negative  imtTteu,  and  should  not  be  believed  in  pre^ 
erence  to  those  who  twore  potittvely  ihat  he  had  received  vahie. 

That  be  (Scroggins]  had  tteom  to  that  vhich  he  co>dd  »ot  hunw, 
and  should  not  be  believed  in  preference,  until  he  had  shewn  that 
he  was  with  the  plaintiff  from  the  time  Jones  received  the  note, 
to  the  time  of  the  deposition.  And  the  Court  below  further 
charged  the  Jury,  at  lengtb,  upon  the  rules  of  law  for  constrmng 
the  testimony  in  said  cause,  and  as  to  the  character  of  the  argu- 
ments used  by  plaintiff's  counsel  aiiaing  from  the  testimony ;  al- 
leging misconstructions  were  made  by  plaintiff's  counsel  of  argn- 
ments,  used  by  defendant's  counael  upon  the  rules  of  law  governing 
tbe  &ctB  in  said  cause ;  and  charged  the  jury,  wherein  varions  po- 
sitions taken  by  plaintiff's  counsel  in  weighing  die  testimony  were 
not  authorized  by  the  rules  of  construction  in  said  case.  To  aD 
which  the  plaintiff's  counsel  excepted. 

The  counsel  for  plaintiff  asked  the  Court  further  to  charge  tbe 
Jury,  that  a  person  purcbanng  a  negotiable  instrument,  and  »%»• 
peetiHg  fraud,  the  purchaser  is  guilty  of  fraud  if  he  purchase  it. 
Which  the  Court  below  first  refused  to  charge,  viewing  it  as 
an  abstraction,  and  then  charged  that  such  suapicioas  must  he 
shewn  to  be  on  reasonable  grounds,  or  such  as  might  excito  sus- 
picion in  a  reasonable  mind,  and  such  as  to  evince  in  die  pnrchas- 
er  a  reck'ess  disregard  of  tbe  rights  of  all  other  pemme  in  tbe  in- 
strument. To  which  pluntiff^B  counsel  excepted,  and  asked  the 
Court  below  fiirther  to  charge  tbe  Jury,  that  in  a  case  of  rnala  f- 
det  in  the  purchaser,  it  is  not  necessary  to  pro^e  notice  of  the 
loss  by  the  loser,  which  the  Court  charged,  and  added,  that 
though  in  soch  cose  a  fiiilure  to  prove  notice  of  the  loss  was 
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not  a  bar  to  the  recovery  of  plaintiff,  yet  it  waa  evidence  of  a 
groes  negligence  on  bis  part,  in  failing  to  make  enquiry  as  to  the 
title  of  the  vendor,  by  a  purchaser  of  a  note  not  due.  And  the 
counsel  tor  plaintiff  excepted. 

Upon  these  several  exceptions  the  errors  complained  of  are  aa- 


B.  H.  Hill,  for  plaintiff  in  error,  made  the  following  points, 
snd  relied  upon  the  authorities  cited. 

1st.  The  witneeses,  Jones  and  wife,  being  parties  to  the  title  of 
the  note  sued  for,  (though  not  parties  to  the  record.)  and  the  tiiie 
being  the  material  question  to  be  established  by  the  record,  are  . 
interested  in  the  record,  and  therefore,  incompetent  to  prove  title 
in  themselves,  or  in  those  claiming  under  them. 

2d.  The  purchaser  of  a  note  payable  to  bearer,  or  to  order, 
and  endoned  in  blank,  is  presumed  in  law  to  be  a  bona  fide  pur- 
chaser for  value,  and  as  such,  not  subject  to  the  equities  existing 
between  previous  or  ori^^nal  parties  to  the  note ;  but  such  pre- 
sumption is  prima  fade  only,  and  not  candutive ;  and  if,  in  a  suit 
between  the  loser  of  such  note  and  the  purchaser,  it  be  shown  that 
the  note  was  received  under  circumstances  of  suspicion  from  a 
holder  not  the  payee  of  the  note,  without  due  care,  caution,  and 
diligence,  and  without  enquiries  as  to  the  title  of  such  bolder,  such 
purchaser  is  accountable  to  the  loser  for  the  note,  or  its  value;  nor  is  it 
necessary  for  the  loser  to  prove  absolute,  positive  mala  Jtdet  in 
such  purchaser;  and  this  iTile  is  of  general  application,  whetber 
the  note  be  transferred  before  or  after  it  full  due.  Sncnc  vt.  Pea- 
cock, 3  Biitg.  406.  OiU  vi.  Cu/ntl,  3  Bam.  ^  Creit.  466.  Slater 
VI.  Wett,  14  Eng.  Com.  Lam,  330.  Eailey  vt.  Croekford,  25  E. 
a  L.  116.  Egan  vs.  ThrelfaU.  16  E.  C.  L.  3  Emt,  81.  Ayer 
M.  Hutchint,  4  Matt.  370.  Tkompion  v*.  Hale,  6  Pick.  259. 
Bank  of  St.  Alba**  vt.  GiUeland,  23  Watd.  311.  Wheehr  vt. 
Guild,  20   Pick.   545.      Coddington  vt.  Bay,  20  John.  637,  et 


3d.  If  a  person  discount  a  note  for  gain,  for  a  Hranger  who  is 
not  the  payee  of  the  note,  or  under  any  other  reasonable  grounds 
of  suspicion,  without  making  enquiry  as  to  how  such  person  came 
by  the  note,  or  without  exercising  any  vigilance  or  caution  to  as- 
certain the  true  character  of  the  transaction  belb re  he  discounts 
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or  takes  the  note,  sach  purchaser  fails  to  act  in  good  foitb  to  the 
true  owner,  or  the  public,  and  therefore  takes  the  note  at  his 
peril.     Jb. 

4th.  Mala  fidti  is  nmply  bad  faith,  or  want  of  confidence  ia 
the  hona  fiiea  and  honesty  of  any  transaction,  and  if  a  person  re> 
ceive  a  note  froni  a  stranger  or  other  person  who  is  not  the  payee 
of  the  note,  under  a  suspicion  of  fraud,  or  under  a  want  of  confi- 
dence, or  bad  &ilh  in  the  honajidea  and  honesty  of  the  negotiation 
in  any  particular,  such  person  so  receiving  ibe  note,  whether  be- 
fore or  afler  it  becomes  due,  ianot,  in  contemplation  of  law,  a  fto- 
mi^ffrpDrchaser,  but  is  guilty  of  ma/a ^tZe«,  and  upon  oUitr  proof 
of  the  lose  or  theft  of  said  note,  is  liable  orer  to  the  true  owner  for 
the  note  av  its  value.  Nor  is  it  necessary  for  the  loser,  in  order 
to  establish  mala  Jidet,  to  go  farther,  and  prove  that  such  pur* 
chaser  acted  with  "  a  reckless  disregard  of,  or  indifierence  to  the 
rights  of  all  other  persons  in  the  instrument,  an  indisposition  to 
take  care  of  or  care  fcH-  the  rights  of  any  but  hinneif  in  the  ttans- 
action."  Backhouse  va.  Harriton,  37  E.  C.  L.  276.  Crook  tw. 
Jadis,  27  E.  C.  L.  234.  2  BoKvier,  title,  mala  fide»,  Milltr  rt. 
Race,  1  B«r.  169.     Lavim  vt.  Weilm,  4  Etp.  56. 

Sth.  In  a  suit  between  the  loser  of  a  negotiable  promissory 
note,  and  a  subsequent  purchaser,  it  is  sufficient  evidence  otmala 
jidei  in  the  purchaser,  to  show  that  he  received  the  note  under  a 
belief  or  suspicion  of -fraud  in  tlie  negotiation,  or  with  bad  faith  in 
the  transaction,  and  it  is  not  necessary  to  go  &rther  and  prove 
that  such  suspicions  were  reasonable,  or  such  as  might  exist  in 
the  mind  of  a  reasonable  man. 

6tb.  Notice  is  actual  oi  comtruethe  ;  and  in  a  case  o?mala_fi- 
dea  in  the  purchaser,  it  is  nut  necessary  to  prove  actual  notice  of 
the  k>ss  by  the  loser,  nor  is  a  failure  to  prove  such  notice,  in  sudi 
case,  any  matter  of  defence,  set  off,  or  excuse  for  the  purchaser. 
Storif  OK  pramisiory  notes,  §197.  Cone  vs.  Baldwin,  12  Pick.  545. 
ffall  V*.  Hale,  8  Conn.  336.  ChitUt/  on  BUls,  259.  Snow  vt. 
Peacock,  n  E.  C.  i.  26. 

7th.  A  negative  witness  is  distinguished  by  the  qiality,  and  not 
by  the  language  of  his  testimony,  and  when  one  witness  affinns  s 
fact,  and  another  denies  it,  neither  is  in  law  a  negative  witness, 
but  it  creates  a  questinn  of  cradit  and  veracity  for  the  conowleif-' 
tion  of  the  jury.     1  Starkieon  Evidence,  579. 

8th.  The  probability,  sufficiency,  or  insufficiency  of  testimony. 
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ore  quesdoDS  entirely  for  the  coneideration  of  the  ji^ry ;  and  the 
"Court  has  no  right  to  tell  the  jury,  per  nomine,  which  witnesa  is 
or  is  not  entitled  to  credit ;  the  weight  and  character  o£  the  tea- 
timony,  as  well  as  the  credit  and  veracity  of  the  witnesees,  being 
left  entirely  for  ^  decision  of  the  Jury.  1  Starkie  on  EvidtMce, 
539. 

9th.  It  is  the  province  of  the  Court  to  give  the  jury  in  charge 
the  rules  of  law  applicable  to  the  case ;  but  the  jury  must  makv 
the  application;  and  the  court  haa  no  right  to  take  up  counsel, 
per  nomine,  or  per  argvmentis,  and  tell  the  jury  which  shall  or 
ohall  not  be  believed;  nor  has  the  Court  the  right  to  show,  or  at- 
ien^t  to  show  the  jury,  wherein  one  counsel  misconstrued  argu- 
mente  of  opposing  counsel,  either  upon  the  law  or  the  facts,  it 
.  being  the  province  of  the  Court  to  charge  the  law — the  jury  to 
determine  the  facts  and  apply  the  law  so  charged  to  the  facts  so 
-determined,  and  in  sud  process,  giving  to  the  arguments  of  coun- 
sel such  consideration  ae  they  think  applicable  in  the  illustradon, 
^plication,  or  exposition  of  the  law  and  testimony. 

Bdll,  for  the  defendant  in  eiror. 

A  bona  fiAe  bolder  of  a  note,  transferable  by  indorsement  or 
delivery,  may  recover  on  the  note,  though  it  may  have  been  fraud- 
ulently obtained  from  the  original  bolder,  provided  he  obtained  it 
before  due,  for  a  valuable  consideration,  and  without  notice  of  the 
&aud.  hawiim  vt.  Wato*,  i  Etp.  66.  Grant  w,  Vavgn, 
3  aw.  1516.  5  Bar.  If  Aid.  909.  4  Adol.  tf  EUi»,  670.  6 
Jtf<M*.  428.     4  R.  45.     1  HiWi  Rep.  (S.  C.J  39. 

GroBS  negligence  in  the  purchaser  of  a  note  is  not  sufficient  to 
defeat  his  title.  4  Adol.  If  EUit,  670.  10  Ih.  784.  There  must 
be  niala  fide». 

By  t&e  Cowl. — Nisbbt,  J.  delivering  the  opinion. 

There  are  as  many  as  twelve  specifications  of  error  in  the  as- 
mgnmeat  in  this  case.  I  shall  endeavor  to  condense  and  simpliij 
them  as  I  proceed,  without  omitting  to  notice  any  one  principle 
involved.     The  plaintiffin  error  insiBtH — 

[1.]  That  the  Circuit  Judge  erred  in  instructing  the  Jury  as  to 
the  cboiacter  of  arguments  used  by  the  counsel  for  the  plaintifi', 
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before  the  Jury,  arising  from  the  testimony.  This  exception  pre- 
aents  no  point  of  law  upon  which  the  Court  is  charged  to  have 
committed  error.  It  goes  to  the  right  of  the  Court  to  comment, 
in  its  charge,  upon  positions  laken  by  counsel,  in  their  ail- 
ments to  the  Jury.  It  is  the  right  of  the  Court  to  give  the  law 
of  the  case  in  charge  to  the  Jury;  it  is  more — it  is  the  dutj  of 
the  Court.  And  if  in  the  argtiment,  legal  positions  are  taken  by 
counsel,  which  in  the  judgment  of  the  Coart  are  wrong,  i  see  no 
sort  of  objection  to  the  Court's  instructing  the  Jury,  according 
to  its  judgment  of  those  positions.  Nor  does  it  matter  whether 
those  positions  arise  out  of  the  facts  or  the  pleadings,  or  are  ex- 
trinsic to  both.  It  is  the  duty  of  the  Court  to  advise  the  Jutj  u 
to  all  the  law  which,  in  its  judgment,  relates  to  the  case.  If  it 
errs  as  to  the  law,  no  matter  how  the  instructions  may  originate^ 
the  parties  have  their  remedy  by  writ  of  error.  It  is  also  the 
privilege  of  the  Court  to  sum  up  the  evidence  to  the  Jury,  to  de- 
clare the  law  which  results  from  a  given  state  of  facts,  and  to  an- 
nounce the  rules  by  which  testimony  is  to  be  weighed,  reconciled 
and  estimated  by  the  Jury.  If  in  so  doing,  if  in  commenting  on 
the  argument  of  counsel,  the  Court  should  iiutruct  the  Jury  as  to 
what  are  the  facts  proven,  or  that  they  must  find  them  for  the  one 
party  or  the  other;  it  would  depart  from  its  appropriate  sphere, 
and  this  Court  would  apply  the  coiTection.  Such  is  not  charged 
to  he  the  error  of  the  Court  in  this  case,  and  we  do  not  consider 
that  this  exception  is  well  taken. 

The  second  exception  in  the  order  in  which  I  notice  them,  is 
of  like  character  with  the  first.  It  b,  that  the  Court  erred  in 
this — that  it  charged  the  Jury  that  misconstructions  were  made 
by  the  plaintiff's  counsel,  of  the  argument  of  the  defendant's 
counsel,  touching  nila  of  law,  growing  out  of  the  facts  of  the  case. 
My  reply  to  this  assignment  is  made  in  what  I  have  already  said 
relative  to  the  first, 

[2.j  It  is  &rther  claimed  to  be  an  error  in  the  Court,  that  it 
charged  the  Jury,  that  the  witness  Scroggins  was  a  n^ativt  vit- 
Met*,  and  ther^ore  should  not  he  believed,  in  preference  lo  a  wit- 
ness who  swore  positively,  touching'  the  same  subject-msner. 
This  was  Trover  for  a  promissory  note,  which  the  plaintiff  hsd 
placed  in  the  hands  of  a  Mrs.  Jones,  as  the  witness  Scroggins  sta- 
ted, for  safe  keeping ;  and  which  was  fraudulently  negotiated, 
and  finally  came  to  the  hands  of  the  defendant.    The  plaintiff,  in 
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endeavoring  to  make  out  bia  case,  introduced  the  inieno^oriea 
of  the  witness  Scroggins,  who  among  other  things  swore,  that  the 
ylaintiff  had  never  at  any  time  received  any  eomideration  for  the 
note.  Mrs.  Jones  was  afterwards  sworn  by  commission  in  behalf 
of  the  defendant^  who  testified  that  she  took  the  note  fi'om  the 
plaintiff  in  payment  of  a  debt  due  by  him  to  her.  Judge  Hill  in- 
structed the  Jury  that  ScroggiDS  was  a  negative  witness,  and  was 
not  to  be  believed  in  preference  to  the  witness,  who  swora  posi- 
tively that  the  plaintiff  did  receive  a  consideration  for  the  note,  in 
die  payment  of  a  debt  due  by  him  to  her,  Beyood  all  controvei'- 
sy  tbe  Judge  was  right  in  both  poaitione.  It  is  true,  that  in  the 
terms  in  which  Scroggins  testifies,  he  without  qualification  or  lim- 
itation, asseite  a  negative.  A  rash  thing  for  any  witness  to  do. 
What  no  intelligent  and  honest  witocss  will  venture  to  do,  ex- 
cept in  cases  that  are  very  rare  and  very  peculiar.  Still,  thewit< 
ness  is  called  to  prove  that  a  given  thing  was  not  done,  to-wit : 
that  a  consideration  was  not  received  by  the  plaintiff  for  the  note. 
It  is  a  matter  about  which  it  is  useless  to  reason,  and  the  light  of 
which,  attempted  illustration  would  darken.  It  was  negative  tes- 
timony. Oftwowitnesseste8tifying,oneafiirmatively,Bnd  the  other 
negarively,  the  testimony  of  the  former  is  to  be  preferred  to  that 
of  tbe  latter,  as  a  general  rule.  Nor  does  this  mle  impeach  the 
credibility  of  the  Degative  witness.  The  &ct  may  be,  as  proven 
by  the  affirmative  witness,  and  still  the  negative  witness  swear 
truly.  Thus,  one  witness  swears  that  he  saw  or  beard  a  fact,  and 
another,  who  was  present,  sweai-a  that  he  did  not  see  nor  hear  it. 
Both  are  to  be  taken  as  swearing  truly.  And  if  both  are  equally 
credible,  the  general  principle  would  create  a  preponderance  in 
fovor  of  tbe  affirmative.  The  affirmative  testimony  being  true, 
tbe  falsity  of  the  negative  testimony  is  to  be  attiibuted  to  inatten. 
tion,  defective  memory,  or  mistake.  So  too,  if  one  witness  swears 
affirmatively  that  a  certain  thing  was  done,  end  another  swears 
that  vitiin  kit  knotoUdge,  it  was  not  done,  botb  may  swear  tru- 
ly— tbe  thing,  although  not  done  within  the  knowledge  of  the 
negative  witness,  may  still  have  been  done.  As  in  tbe  case  be- 
lore  us  ;  suppose  that  one  of  the  witnesses  bad  sworn  that  tbe 
plainuffdid  positively  receive  a  consideration  for  this  note,  and 
the  other,  that  within  bis  knowledge,  tbe  pluntifT  did  not  receive 
a  consideration  for  it— or  at  a  given  time  end  place,  be  did  not 
raceiTe  a  consideration  for  it.    Botb  witnesses  may  be  well  held 
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as  swearing  truly.  But  the  prepoDderance  is,  unquestionably,  t» 
be  given  to  the  afBnnUive  testimony ;  because,  although  not 
known  to  the  negative  witness,  at  some  other  time  and  place,  he 
may  have  received  a  consideration.  At  the  same  time,  evidence 
of  a  negative  character,  may,  under  peculiar  circutnstances,  not 
only  be  equal,  but  superior  to  positive  evidence.  For  example, 
two  persons  are  placed  in  a  room  for  the  expreae  purpose  of  as* 
certaining  by  their  senses,  whether  a  clock  placed  therein  would 
strike — and  they  testify,  that  within  agiventiine,it  A'dtMrfstrike; 
whilst  a  third  person  testifies,  that  within  the  speciBed  time,  itdid 
Strike.  In  this  case,  reason  could  not  attribute  the  variance  in 
evidence,  to  inattention  or  mistake  in  the  two.  She  must  needs 
award  the  preponderance  in  fevor  of  the  negative  witness.  The 
case,  however,  before  us,  is  stronger  in  favor  of  the  positive  tea* 
tdmony,  than  any  I  have  put.  Here  one  witness  swears  directly 
loan  affirmative  fact,  to-witj  that  the  plaintiff  did  receive  a  con- 
stderuion  for  the  note  ;  the  other  swears  that  he  did  not,  gener- 
ally, without  qualification  as  to  the  witness'  knowledge,  and 
without  limitation  as  to  time  or  place.  To  place  the  latter  testi- 
mony upon  an  equality  with  the  former,  the  witneas  must  be  in- 
vested with  omniscience.  He  swears  that  the  plaintiff  never  did 
receive  a  conuderation  for  the  note  in  question.  How  could  hs 
know  that,  unless  from  Ae  time  the  note  was  made,  until  the  mo- 
taent  he  is  sworn,  he  was  present  with  the  plaintiff,  and  all  the 
tinte  exercising  the  most  intense  observation,  and  the  most  unre- 
laxing  vigilance.  "We  are  clear  that  the  Court  correctly  iustract- 
ed  the  Jury,  that  he  was  not  to  be  believed  in  prefei^nce  to  the 
other  witness.     1  Slarkie  on  Evidence,  fil7,  518. 

[3.]  The  defendant  tendered  in  evidence,  the  depositions  of 
Mie.  Jones  and  her  husband,  John  "E.  Jones,  to  prove  that  he 
gave  a  valuable  consideration  for  the  note,  and  that  the  plaintiff 
had  himself  transferred  it  to  them,  and  received  a  consideration  for 
the  transfer;  and  at  the  same  time,  exhibited  a  release  totbe  wit- 
nesses. The  plaintiff  demurred  to  the  admissibility  of  this  evi- 
dence, upon  the  ground  that  the  witnesses  were  iatsrested,  not- 
withstanding the  discharge,  because  they  bad  sold  the  note  to  one 
Allen,  who  sold  it  to  the  defendaoL  And  ahhough  the  witnesses 
had  been  released  by  the  defendant,  yet,  if  the  plaintiff  succeeded. 
Allen  would  be  liable  to  the  defendant  as  his  immediate  vender ; 
and  they,  the  witnesses,  would  be  liable  over  to  Allen  u  his  ven- 
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6ers.  They  were  therefore  interested  in  favor  of  tho  defendant. 
The  presiding  Judge  overruled  the  demurrer,  and  admitted  the 
evidence,  laying  that  if  interested  at  all,  the  witnesaca  wers  in- 
terested to  testify  in  favor  of  the  plaintifT — and  that  the  interest 
growing  out  of  their  liability  to  Allen  as  his  vendors,  was  too  re- 
mote to  exclude  them.     This  decision  is  excepted  to. 

The  rule  upon  the  subject  of  interest  is  thus  laid  down  by  this 
Court,  in  Bailey  vt.  Lumpkin,  1  Kelli/,  405 ;  "  The  disqualifying 
interest  of  a  vritness,  must  be  some  legal,  certain  and  immediate 
interest,  however  minute,  either  in  the  event  of  the  cause  itself, 
or  in  the  record  as  an  instrument  of  evidence  in  support  of  his 
own  claims,  or  against  him  m  a  subsequent  action."  1  Green- 
ieafs  Evid.  Sect.  386.  1  Stark.  Evid.  102.  The  test  of  his  in- 
terest in  the  event  of  the  suit,  is,  vnil  he  gain  or  lo»e  by  the  direct 
legil  operation  ef  ike  jitdgm^t.  1  Greenhaf,  Sect.  390.  Gilbert'e 
Evid.  235.  3  C.  R.  37.  Ea»t,  580.  It  is  not  pi«tendod  that 
these  vritnesses  would  be  excluded  by  the  ibrmer  part  of  the  iiile 
— that  is,  it  is  not  pretended  that  they  are  interested  in  the  event 
of  the  suit.  They  could  not  gain  or  lose  by  the  direct  legal  ope- 
ration of  the  judgment.  Whether  the  judgment  be  for  the  plain- 
tiff or  the  defendant,  they  would  not  thereby  make  or  lose,  di- 
rectly, one  cent.  If  they  aro  interested  in  the  way  claimed  by  the 
plaintiff's  counsel,  it  is  because  the  record  of  recovery  for  the 
plaintifi',  would  be  evidence  against  them,  in  a  suit  against  tbem 
liy  their  vendee  Allen.  A  judgment  is  conclusive  only  upon  par- 
ties and  privies.  These  witnesses  aro  not  in  privity  with  the  de- 
fendant. Norcould  the  judgment  in  favor  of  the  plaintiff  in  this 
suit,  he  admitted  as  evidence,  by  way  of  inducement,  in  a  suit 
brought  by  Allen  against  them.  Whetherit  could  or  not  be  thus 
admitted,  in  a  suit  brought  by  tbia  defendant  against  his  vendor, 
Allen,  I  shall  not  now  say;  but  am  very  clear  it  could  not,  in  a 
auit  by  Allen,  against  them.  Tho  interest,  by  tho  rule,  must  bo 
legal,  certain  and  immediate  in  the  recoi'd.  Here,  if  at  all  inter- 
ested in  thb  record,  it  is  not  an  immediate  legal  interest,  but  re- 
mote and  contingent.  It  depends  first,  upon  a  recovery  here 
against  the  defendant ;  and  second,  upon  an  after  recovery  by 
the  defendant  against  AOen.  It  is  neither  a  legal  interest,  a 
certain  or  an  immediate  interest.  There  is  a  class  of  cases  anal- 
agous  to  thix,  in  which  tho  witness  wonld  bo  excluded,  and  to 
ffbich  this  case  might  seem  to  belong,  but  to  which  it  docs  not 
VOL.  nr.  38 
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belong;  where  the  eyeot  of  the  suit,  if  ailveree  to  the  pany  calling 
the  witness,  will  I'ender  the  latter  liable  either  to  a  third  peraon  or 
to  the  party  himself.  In  each  cases  the  witness  is  incompetent,  he- 
cause  the  judgment  is  competent  to  prove  the  special  damages  td" 
the  party  against  whom  it  goes,  in  a  subsequent  action  against 
the  witness.  Thus,  in  an  action  against  the  principal,  for  dama* 
ges,  occasioned  by  the  neglect  or  misconduct  of  his  agent  or  ser- 
vant, the  latter  is  not  a  competent  witness  for  the  defendant,  with- 
out a  release;  because  of  his  liability  over  to  his  master  or  em- 
ployer, in  a  subsequent  action  to  reimburse ;  in  which  actitn 
the  record  of  the  judgment  in  the  first  suit,  will  be  received  to 
prove  the  amount  of  the  damages  thei-ein  recovered.  Tbe  rule 
apphes  to  all  cases  where  tbe  same  relationship  exists  between 
the  witness  and  the  party  who  calls  him.  In  all  such  cases,  the 
direct  legal  effect  of  the  testimony  muat  be  to  place  the  witness 
in  a  situation  of  security  against  a  subsequent  action.  If  the  ef- 
fect of  the  testimony  is  not  direct,  it  does  not  disqualify.  Not 
only  so,  bat  the  liability  of  the  witness  must  be  direct  and  imme- 
diate to  the  party,  "  for,  (says  Mr.  Greenleaf,]  if  the  witness  is  li- 
able to  a  third  person,  who  is  Habte  to  the  party,  such  circuity  of 
interest  is  no  legal  ground  of  exclusion."  1  Greenleaf 't  Ev.  See. 
394.  Clark  vt.  Lucas,  Ry.  Sf  M.  32,  which  happens  to  be  pre- 
cisely the  case  in  hand.  We  conclude  then,  thatthe  liability  over 
to  their  immediate  vendee,  who  would  be  liable  to  the  defendant 
if  he  failed  in  the  action,  is  not  such  an  interest  as  to  disqualify 
these  witnesses.  This  being  conceded,  how  do  the  witnesses 
Btand  affected  to  the  immediate  parties )  They  cannot  be  liable 
to  the  defendant,  because  he  has  released  them.  If  the  plaintiff 
faiU,  it  is  possible  he  may  go  upon  them  for  the  fraudulent  ap- 
propriation and  sale  of  his  note;  audit  may  be  considered  that 
their  interest  is  in  favor  of  the  plaintiff,  and  against  the  parly  cal- 
Img  them ;  and  if  so,  they  are  competent.  We  do  not  find  that 
this  exception  was  well  taken. 

[4.]  The  presiding  Judge  instructed  tbe  Jury,  "  that  the  loser 
of  a  negotiable  instrument,  when  the  same  was  proven  to  be  in 
the  hands  of  a  purchaser  for  value,  and  before  due,  in  order  to 
recover  said  instrument  from  the  possession  of  such  subsequent 
purchaser,  must  prove  that  he  purchased  said  instrument  mala 
fide»."  And  farther,  "  thfit  malajidet  is  not  a  want  of  prudence, 
nor  is  it  gross  negligence,  nor  mere  suspicion  without  reason  for 
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such  Buspicion,  aa  to  the  honest  character  of  the  vendor ;  but  it 
ia  a  reckless  disregard  of,  ov  indifieronce  to  the  lights  of  all  per- 
sons but  himself  in  the  transaction,  which  recklessnesa  and  indif- 
ference the  plaintiff  must  prove."  And  that  "where  a  peraon, 
not  the  payee  of  a  note,  presents  it  for  sale,  negotiation,  or  die- 
count,  and  the  purchaser  has  auspiciona  only  of  the  genuineness 
of  the  note,  orthe  solvency  of  the  mokeiK,  and  not  as  to  tha  char- 
acter of  tbe  title,  the  mere  fact  of  the  person  presenting  a  note 
not  due,  being  a  stranger,  or  even  geneiul  suspicion,  (without 
any  reason  existing  to  excite  such  suspicion  in  a  reasonable  mind,} 
are  not  sufficient  to  put  the  purchaser  upon  enquiry  ae  to  the  ti- 
tle ;  and  that  a  failure  to  make  such  enquiry  under  such  circum- 
stances, is  not  such  maia  fide»  as  will  enable  tboloserto  recover." 
To  all  these  propositions  the  plaintiff  in  error  haa  excepted, 
and  I  understand  him  to  maintain,  as  antagonistic  propositions  : 

1.  That  in  die  case,  as  stated  by  the  Judge,  in  order  to  the 
wcovery,  it  is  not  necessary  to  prove  mala  fides  in  the^^Tiolder, 
but  it  will  be  sufficient  for  him  to  prove  that  the  holder  took  t?ie 
note  under  circuirtstoMMt  which  ought  to  have  excited  Ike  nu^ncioM 
cfa  pntdetU  and  carejul  man. 

2.  That  if  it  be  necessary  to  prove  that  the  holder  took  the  note 
mala  fide*,  then  one  taking  a  note,  with  mere  suspicion  of  fraud 
as  to  the  title,  is  guilty  itmata  fides, 

3.  That  grott  neglect  in  the  holder  of  a  negotiable  instrument, 
token  under  such  ciTCumstaDces,  is  Toala  fides,  and  will  defeat  his 
title. 

4.  That  a  person  receiving  a  note  not  due,  from  one  who  ia  not 
tiie  payee,  and  having  suspicion  ouZy  asto  the  genuineness  of  the 
note  and  the  solvency  of  the  maker,  is  put  upon  enquiry  as  to  the 
title,  and  if  he  feils  to  make  enquiry,  does  not  acquire  a  good  ti- 
tle to  it. 

I  shall  not  undertake  to  consider  all  these  specifications  with 
separate  particularity,  but  shall  endeavor  to  establish  such  gen- 
eral rules,  as  will  embrace  them  all.  The  note,  in  this  case,  was 
transferred  to  the  defendant  before  maturity,  and  he  gave  for  it  a 
valuable  consideration.  The  property  in  paper,  payable,  as  this 
was  to  bearer,  as  a  general  mle,  accinnpanies  the-  possession. — 
Without  such  a  rule,  the  ends  to  be  accomplished  in  the  mercan- 
tile world  by  them,  could  not  be  attained.  They  are  negotiable 
aecurides,  and  are  intended  to  enter  into  and  constitute  a  part  of 
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the  circulation  of  the  coantry.  The  benefiu  of  such  a  rule  are 
well  undeiBtood.  Thenegotia&ilityiandof  course  the  availability 
of  notes,  as  a  medium  of  circulation,  would  be  greatly  limit- 
ed if  hindrances  were  thrown  in  the  way  of  a  good  title-.  The 
CcuTti  in  £ngland  have  been  inclined  to  facilitate  nuher  than 
impede  the  negotiability  of  such  inatraments.  The  doctrines  of 
those  Courts  are  Iibei^  in  favor  of  the  title  of  the  holder,  as  we 
shall  see,  and  to  my  mind  are  well  founded  in  commercial  ex- 
pediency. For  one,  I  am  not  at  all  disposed  to  break  down, 
but  at  the  bidding  of  the  Legislature,  the  wise  and  well  consid- 
ered rules  of  the  Law  Merchant.  That  it  is  occasionally  neceft- 
sary  to  accommodate  them  to  our  conrniercial  and  poUtical  system, 
and  to  the  somewhat  variant  habits  of  our  people,  is  admitted. 
But  as  a  system,  I  ijuestion,  whether,  by  frequent  changes,  we  are 
likely  to  improve  it.  Nothing  can  be  more  desirable  than  per- 
manency in  those  laws,  which  regulate  the  busineas  of  the  coun- 
try. And  a  rule  which  has  the  effect  of  destroying  or  restraining 
the  circulating  qualities  of  bills  and  notes,  whether  established  by 
the  Legislature  or  the  CourCB,  is  to  he  deprecateiL  At  the  some 
time,  the  rights  of  the  loser  of  a  note  are  to  be  protected,  so  &r 
as  they  can  be  without  violating  general  principles  which  long 
experience  have  proven  to  be  salutary.  Again,  it  is  a  well  estab- 
lished rule  of  law,  that  if  one  of  two  innocent  persona  are  to  suf- 
fer loss,  it  shall  fall  upon  him  whose  negligence,  or  creduUty,  or 
misplaced  coniideiice  has  occasioned  it.  As  to  what  shall  be  pro- 
ven, in  order  to  defeat  the  title  of  the  holder  of  a  note,  which  has 
been  lost,  or  stolen,  or  othei'wise  pat  into  circulation  in  fraud  of 
the  rights  of  the  first  owner,  the  English  authorities,  I  am  free  to 
admit,  are  greatly  in  conflict.  Notwithstanding,  I  do  not  hold  it 
at  all  difficult  to  derive  from  those  authorities  the  rule  which 
must  be  obligatory  upon  this  Gouit.  The  rule  of  the  Common 
Law,  which  was  established  before,  and  in  force  at  the  time  we 
adopted  it,  must  control  this  tribunal,  even  if  it  was,  as  in  this 
case  it  is  not,  adverse  to  our  own  views  of  what  it  ought  to  be. 
To  state,  then,  our  opinion  of  the  hUtory  of  this  question:  We 
believe,  that  at  the  date  of  our  adopting  statute,  the  Common 
Law  was  in  accordance  with  the  opinion  of  Judge  Hill,  that  it 
subsequently  was  modified,  in  accordance  with  the  first  prop- 
osition of  the  plaintiff  in  error,  and  that  at  this  time  the  old  rule 
ii  itf  force. 


by  Google 


MACON,  FEBRUARY  TERM,  1848.  301 

Matlhewa  c«.  roj-threw. 

The  original  rule,  as  to  the  rights  of  a  holder,  we  sta(e  to  be 
this :  "  If  the  owner  of  8.  foreign  or  inland  bill  of  exchange,  check, 
bank  note,  or  other  note,  transferable  by  mere  delivery,  loee,  oi- 
be  robbed  of  it,  and  it  get  into  the  hands  of  a  person  not  aware 
of  the  loss  or  robbery  bona  fide,  and  for  a  tufficient  conrideratitm, 
previous  to  its  being  due,  such  person,  notwithstandinghe  derived 
hia  interest  in  the  inBtrument,  through  the  person  whofound  or  stole 
it,  may  maintain  an  action  against  the  acceptor  or  other  parties,  and 
the  original  owner  who  lost  it  will  consequently  forfei-t  all  right  of 
action."  The  question  is  stated  in  reference  to  the  right  of  the 
first  owner,  and  the  subsequent  purchaser,  to  sue  and  recover  on 
the  instrument.  The  question  is  the  same,  where  the  action  is 
for  the  instrument  itself,  as  in  this  case,  it  being,  which  hat  ike 
jiToperty  in  the  irutnitnenl  ?  The  cases  put  in  the  above  rule  are 
cases  of  loss  and  thefl ;  the  principle  is  the  same,  where  in  any 
other  way  a  bill  or  note  is  put  into  circulation,  in  fraud  of  the 
owner.  The  principle  here  asserted  itf  this :  "  the  holder  of  bills 
of  exchange  or  other  instruments  negotiable  by  delivery,  can  give 
a  title  which  he  does  not  himself  possess,  to  a  person  taking  them 
bona  fide,  and  for  value."  If  the  purchaser  has  taken  the  instru- 
ment bona  fide,  and  paid  value,  he  is  prima  Jaeie  the  owner,  and 
the  ovmership  must  be  denied  by  the  defendant  in  a  plea  that  he 
has  taken  it  mala  fide*,  which  plea  must  bo  supported  by  evi- 
dence. As  early  as  the  reign  of  William  III.  we  find  Holt,  C.  J. 
determining  as  follows:  "A  (the  original  owner) may  have  ti-over 
gainst  a  stranger  who  found  the  lost  bill,  for  he  hadno  titlel  but 
A  cannot  maintain  trover  against  C,  (the  transfenee  for  value,) 
by  reason  of  the  course  of  trade  which  creates  a  property  in  the 
assignee  or  bearer."     1  Salketd,  126.    Alto,  3  Salkdd,  71. 

In  17S8,  in  MiUer  v».  Race,  Lord  Mansfield  held  that  a  Bank 
note,  although  stolen,  becomes  the  property  of  him  who  gives 
valuable  consideration  for  it,  having  no  notice  or  knowledge  of  the 
robbery.  This  case  is  usually  held  the  starting  point  of  the  cur> 
rent  of  authorities  upon  this  subject ;  it  was  argued  on  both  sides 
by  the  ablest  men  of  the  English  bar  of  that  day,  and  maturely 
considered  by  the  Court.  Lord  Mansfield  in  this  case  cited  a 
number  of  previous  cases,  but  this  being  decided  anterior  to  our 
declaration  of  independence,  it  answers  my  present  purpose  to 
make  it  the  leading  case.  1  Burrow,  452.  It  settles  the  point, 
diat  he  who  purchases  a  negotiable  instrument  bona  fide,  for  a 
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valuable  consiilerauon,  from  one  who  lias  Btolen  it,  without  notice 
or  knowledge  of  the  theft,  acquires,  upon  the  principles  of  the 
Law  Merchant,  a  property  in  it,  paramount  to  that  of  the  origin- 
al owner.  The  points  in  this  case  are,  value  paid,  andtheo^oicc 
o(  notice,  or  knowledge  of  the  Ouji. 

In  Laicion  v>.  Weston,  a  bill  had  been  lost,  and  the  loser  had 
advertised  it  in  the  newspapers,  and  it  was  discounted  hy  the 
plaintiiT,  who  was  a  banker,  fora  ati-anger,  who  upon  being  required, 
wrote  a  name  upon  it,  whereupon  no  fuirher  question  was  asked. 
Lord  Kenyan  held,  that  the  piuintifi'  ought  to  recover,  upon  the 
authority  of  Miller  va.  Race.  His  Lordship  said,  "  if  there  was 
any  fraud  in  the  transaction,  or  if  a  bona  fide  consideration  had 
not  been  paid  by  the  plainti&s  for  the  bill,  to  be  sure  they  could 
not  recover,  but  to  adopt  the  principle  of  the  defence,  ;o  the  full 
extent  stated,  (namely,  that  the  bill  being  for  ao  large  a  8uin,_/iir- 
thxr  enquiries  ought  to  have  been  made,)  would  at  once  be,  to  par- 
alyze the  circulation  of  aH  the  paper  in  the  countiy,  and  with  it, 
all  its  commBTce".  The  circumstance  of  the  bill  having  been  lost, 
might  have  been  material,  if  they  could  bring  knowledge  of  that 
&ct  to  the  plaintiffs.  The  plaintiffs  might  or  might  not  have  seen 
the  advertiaement.  It  would  be  going  a  great  length  to  say  that 
a  banker  is  bound  to  make  enquiry  concerning  every  bill  brought 
to  him  for  discount."     4  Eip.  Repi.  56. 

According  to  this  authority,  when  a  bill,  whichhas  been  lost, is 
presented  for  discount  by  a  stranger,  if  the  purchase  is  bona  fide 
and  for  value,  the  buyer  is  not  put  upon  enquiry,  T%at  was  the 
defence,  and  that  is  the  position  which  is  most  earnestly  insisted 
upon,  by  the  plaintiff's  counsel  in  the  argument  of  the  cause  now 
being  considered.  It  was  excluded  by  liord  Kenyan,  because  "it 
would  paralyze  the  circulation  of  all  the  paper  of  the  country,  and 
with  it,  all  of  its  commerce."  In  Grant  vt.  Vaughn,  Lord  Mann- 
field  affirmed  the  decision  which  he  had  made  in  Miller  v*.  Race, 
and  ruled,  that  If  the  jury  believed  that  the  pluntifftook  the  note 
fairly  and  bona  fide,  he  waseutitled  to  recover.  In  this  case,  the  dif- 
ferent members  of  the  court  gave  opinions  at  length,  and  the  doc- 
trines involved  were  canvassed  with  great  ability,aDd  all  coDcurred 
in  the  judgment.  Two  things  I  notein  thiscase;  the  firstis,  that  re- 
ceiving a  Bote  fairly  and  bona  fide,  includes  want  of  notice  qfitt  hm; 
tbisBecmed  to  be  implied  in  what  wassaidin  Miller  va.  Race;  here 
Lord  Manifidd  expressly  so  states.   Now  the  inference,  which  may 
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be,  without  violence,  drawn  from  it,  ia  this  ;  that  according  to  thoso 
early  casea,  notice  or  knowledge  of  the  loaa,  or  thefl,  or  other  un- 
lawful means,  hy  which  the  transferrer  became  possessed  of  the 
note,  was  the  true  and  only  ground  upon  which  the  ])urchaBer'e 
title  could  be  defeated.  The  other  matter,  worthy  of  notice,  is 
the  authority  which  it  contains  from  Lord  Hardwiek,  another  of 
die  great  names  of  Britiah  jurisprudence,  to  the  dootrino  which 
the  case  itself  establishes.  Upon  the  authority  of  Lord  Mans- 
field a  case  came  before  Lord  Hardwiek  in  Chancery,  as  follows  : 
A  note  payable  to  bearer  was  lost  or  stolen,  and  payment  xtopped 
by  the  true  owner,  who  demanded  that  it  Hhoiiid  be  paid  to  bim. 
The  maker  refuBcd  to  pay  it,  without  surety  against  the  demands 
of  ajuturf  bearer.  The  true  owner  brought  a  bill  which  Lord 
flardmicl  disraissed.unlessthe  tine  owner  wouldfind  security  i  up- 
on the  principle  that  no  ditpuCe  ovgkt  to  be  tnade  with  the  bearer 
of  a  eath  note,  who  comes  fairly  by  it,  for  tlie  sake  of  commerce,  to 
viici  the  discrediting  itcch  notei  might  be  very  detrimental. 

The  same  doctrine  was  held  by  Eyre,  Ck.  J.  in  CoUim  vs.  Mar- 
tin. In  that  case  a  customer  deposited  with  his  banker,  bills  in- 
dorsed in  blank,  to  be  collected  and  passed  to  his  account;  the 
banker  pledged  them  to  a  third  person,  and  became  bankrupt. 
It  was  held  that  the  original  depositor  could  not  maintain  tro- 
ver, for  the  bills  against  the  pledger.  1  Bos.  ^  Pull.  648.  1  find 
but  few  decisions  in  the  American  Books,  directly  upon  the  ques- 
tion. The  old  Common  Law  decisions  seem,  however,  to  be  rec- 
ognised by  such  as  have  come  under  my  observation.  In  JVhee- 
ler  Ts.  Gould,  it  was  decided,  that  where  a  person  takes  a  promis- 
Bory  note  tranaferrable  by  delivery,  and  not  overdue,  or  Otherwise 
dishonored,  for  a  valuable  consideration,  in  the  course  of  business, 
and  without  actual  or  constructive  notice  that  the  holder  has  no 
right  to  receive  it;  bis  title  thereto  is  valid,  although  the  note  may 
have  beeii  lost  or  stolen  from  the  true  owner.  20  Pick.  R.  545. 
In  Thurston  vs.  McKoum,  Parsons,  Ch,  J.  hold,  that  where  a  note 
was  obtained  by  unfair  means  from  the  maker,  he  was  still  liable 
to  an  indorser  who  had  obtained  it  bona  fde  for  a  full  considera- 
tion, and  without  any  knowledge  of  the  fraud.  6  Mass.  R.  427, 
The  Supreme  Court  of  New  York  recognised  the  case  of  Grant 
r».  Vaughn,  in  Woodhull  vs.  Holmes,  10  John*.  R.  230.  In  Proc- 
tor vs.  McCall,  Chancellor  Harper  says  :  "  If  a  bill  or  note  be 
lost  or  stokn,  or  by  equal  reason  obtained  from  the  true  owner 
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by  fraud,  payment  will  be  good,  if  the  maker  or  diawer  had  no 
notice  of  the  circumstances."  2  Bailey,  S.  C.  R.  301.  From 
these  authorities,  I  conxider  it  clear  that  the  rule,  as  at  first  stat- 
ed, and  which  I  extracted  from  the  text  of  Mr.  Chitty,  vna  the 
Common  Law  rulo  in  1776,  and  that  it  has  been  recognised  by 
some  of  the  first  couits  of  our  own  country.  A  summaty  of  the 
authorities  is  as  follows:  Ld.  Raymond,  738.  1  Salkdd,  136. 
3  Rid,  71.  9  Mod.  47.  1  Burrow,  452.  3  Burrow,  1516. 
Dougloi*,  633.  2  SJunr.  235.  4  E*p.  R.  56.  Dow  fy  R.  C. 
N.  P.  50.  2  Camp.  R.  5.  2  Bid,  274.  13  Eatt,  130.  1  Rose, 
99.  4  TaxnC.  114.  13  PeUrt'  S.  C.  R,  318.  3  JS.  4"  C.  47. 
Smith's  M.  Law,  179, 180.  4  B.  ^  A  1.  3  Bing.%19.  5  B»»- 
Jiey,  469.  3  TFoff*,  20.  \  Watt*  !f  SergeaM,  iA5.  5  Pick.  ^12. 
3  Johnt.  Cas.  259.  10  John*.  231.  2  Ibid  50.  Ckitty  tm  BilU, 
254  to  258,  and  wUt.     1  Smith's  Leading  Cases,  365  to  367. 

But  in  1824,  the  case  of  Law$o»  vs.  Weston  was  orerruled  in 
the  Court  of  King's  Bench.  In  Gill  vs.  Cutit,  the  rule  iriiich  is 
claimed  by  the  counsel  for  the  plainoff  in  error  was  establUh- 
ed,  to-wit :  "  That  the  holder  of  a  lost  or  stolen  bill  or  note,  ac- 
t^uiros  no  title,  ifhe  takes  it  under  circumstances  which  would  ex- 
cite the  suspicions  of  a  prudent  and  careful  man."  Ahbot,  C  J. 
declared  that  the  case  at  Lavtan  v».  Weston,  was  inconvenient  to 
commerce,  because  it  gave  encouragement  to  the  purloining,  steal- 
ing, and  defrauding  rightful  ovroen  of  their  bills  and  notes,  and 
by  the  facility  which  it  afibrded  to  their  dispoeitiun.  And  that  it 
was  not  to  the  interest  of  commerce,  that  any  individual  should 
be  enabled  to  dispose  of  them,  without  being  subject  to  enquiiy. 
By  this  case,  the  caution  which  should  characterize  a  prudent 
man  in  the  conduct  of  his  affairs,  was  imposed  upon  the  buyer, 
in  addition  to  paying  value,  and  buying  iona  fide.  BaiUy,  J.  was 
of  opinion  that  such  caution  was  part  and  parcel  of  the  bonajidtt 
of  the  transaction,  and  that  the  older  cases,  Miller  vs.  Race,  ami 
Grant  vs.  Vaughn,  and  others,  so  held.  By  this  rule,  it  will  be 
seen,  a  new  element  of  title  is  introduced.  The  prior  casesseem 
to  me  to  rest  upon  the  general  elements  of  title,  to  wit,  negotia- 
bility, prematurity,  bona  fides  and  valuable  consideration.  Here, 
however,  we  find  the  Court  of  King's  Bench,  adding  to  the  Law 
Merchant  a  rule,  by  virtue  of  which,  in  addition  to  these,  ^e  buy- 
er of  notes  and  bills  is  held  to  a  very  vague  and  indefinite  amount 
of  diUgence,  to  say  the  least  of  it.     A  rule,  which,  we  shall  see, 
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WU  found  inconvenieDt  in  its  practical  operation,  and  was  finally 
repudiated.  Tho  caae,  however,  of  Gill  va.  Catit  was  sustained 
by  numerous  subeequeut  decisions.  3  B.lf  C.  466.  5  D.  1^.  R 
384.  1  Car.  ^  P.  162.  4  B.  If  C.  330.  6  D.lfR.  455.  See 
aito  3  Bing.  406.  11  Mom.^SG.  2  Car.  lfP.215.  3  Bing.Ui. 
■  3  Rid,  QIO.  6S>id,Q77.  4  Moore  4- P.  470.  3  Car.  ^  P.  325. 
9B.  ^C.  208. 

In  the  recent  cases,  the  authority  of  Gill  vs.  Cutit  was  firet  sha- 
ken by  modificationa  of  the  rule  therein  adjudged,  and  finally  over- 
throwD,  and  the  authority  of  the  old  cases  fuUy  reinstated.  In 
Crook  V*.  Jardi4,  Lord  Daiman  held  the  rule  of  diligence  to  bo 
grott  megligetux;  thus  reducing  and  defining  the  rule  of  GUI  vs. 
Cmtit.  In  'Badihouse  vt.  HarritiM  the  same  principle  is  ruled, 
and  the  authority  of  GUI  if  Cutit  expressly  overruled.  At  length, 
in  Goodman  vs. ^Harvey,  it  was  decided  that  even^oM  negligence 
ia  not  alone  enough  to  destroy  the  title  uf  the  holder  for  value, 
but  that  a  case  oimala  fidts  must  be  made  out  ou  the  part  of  the 
holder,  in  order  to  defeat  his  claim.  Thus  restoring  to  full  com- 
mand and  authority,  the  old  doctrine,  "  that  the  holder  of  bills  of 
exchange,  indorsed  in  blank,  or  other  negotiable  securities  trans- 
leiable  by  delivety,  can  ^ve  a  title  which  he  tumself  does  not 
poMeas,  to aperson  taking  them  bona  ^fide  anA  for  vidtie."  Crook 
9i.Jardis,5  B.  lfAd.aQ9.  3  Nev.  ^  Man.  257.  C.  C.  ^P.  191, 
S.C.  Backhauevs.  Harrison,  5  B.^A'd.  1098.  3  N.^M.  188, 
S.  a  Goodman  vs.  Barney,  i  Ad.  l^  El.  870.  6  N.  ^  M.  372, 
S.  a     2  Per.  IfDav.  579. 

A  summary  of  the  law  upon  the  questions  thus  lar  discussed, 
■nay  be  made  aa  follows : 

He  who  buys  a  promisaory  note,  biUof  exchange,  or  any  other 
aecnrity,  negotiable  by  delivery,  before  it  is  due,  acquii'es  a  title 
to  fluch  Becuiity,  and  a  property  in  it,  by  virtue  of  his  possession. 
But  if  such  security  be  proven  to  have  been  lost  or  stolen,  or 
in  any  other  way  appropriated  in  fraud  of  the  rights  of  the  owner, 
then  such  pnrt^asei'  does  not  acquire  a  title  to  it,  until  he  proves 
that  be  took  it  bona  jide  and  for  value. 

And  in  that  event,  that  is,  when  the  purchaser  has  proven  that 
lie  took  the  security  6eaa  _fide  ajidjbr  value,  his  title  may  be  de- 
bated by  proof  on  the  part  of  the  defendant  in  the  action,  where 
aoit  is  brought  tipo»  the  note  or  bill,  or  of  the  plaintiff,  where  the 
euit  is  brought,^  the  note  or  bill,  that  he  took  it  Piala  Jide. 
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I  bold  ii  nnnecsesar/  to  enter  into  &  minute  enquiry  here,  u 
to  what,  in  the  contemplation  of  the  rule,  is  meant  by  bi>»a  fide 
aaAJbr  tialtte.  In  the  language  of  the  Law-Merchant,  a  ioita  fiie 
holder  for  value,  is  a  phrase  of  well  ascertained  meaning.  He 
IB  aacb  an  one,  as,  in  good  faith,  in  the  usual  course  of  business, 
widiout  notice  or  knowledge  of  any  defect  is  die  title,  or  tbe  con- 
sideratian  of  a  note,  acquires  it  for  value  paid.  As  used  in  refer- 
ence to  the  case  of  a  lost  or  stolen  bill  or  note,  I  cannot  imagine 
that  it  has  a  different  signification.  If  tbe  note  bo  transferable 
by  delivery — if  it  be  not  due — if  it  be  taken,  in  the  nsua}  couiw 
of  businesB^-if  there  be  nothing  on  its  face,  or  in  tbe  transac- 
tion of  purchase  to  give  notice  to  tbe  buyer  that  tbe  trans&ier 
has  no  title,  and  he  pays  value  for  it,  be  is,  in  my  opinion,  a  bona 
fiibe  holder.  And  when  a  plaintiff  stands  before  the  conn  vrith 
■uch  a  case,  it  being  proven  that  the  nolo  was  Jost  or  stolen,  it 
becomes  then  tbe  business  of  the  advetse  party  to  show,  by 
plea  and  proof,  that  he  acquired  it  mala  fide.  It  has  been  faeld, 
and  by  no  less  a  man  than  liori  DamoM,  diat  to  a  suit  by  a  hold- 
'  er  of  a  bill  fraudulently  transferred,  as  to  tbe  the  true  owner,  a 
plea  that  tbe  plaintiff  d^i  nol  take  it  Jbr  valnabU  eoiuidertUvm, 
tmd  wot  net  a  bona  fide  holder,  put  tn  ittite  only  Ihefiict  ofpatf- 
ingvalite.  It  was  further  held,  that  a  plea  that  tbe  plmntiff  teat 
mot  a  bona  fide  holder,  is  not  the  same  thing  with  mala  fide$. 
Lord  Denman  also  held  that  malafidet  must  be  distinctly  alleged. 
Vther  w.  Rich,  2  Per.  ^  Dav.  579-  What  then  constitutes  mala 
fide*  T  For  that  seems  to  be  the  only  question  that  now  remains. 
We  have  seen  that  tbe  want  of  such  caution  as  a  careful  and,  pru- 
dent man  would  take  in  bia  affairs  is  not  a  defence  ;  it  is  not  ma- 
la fidet.  And  although  it  was  at  one  timb  held  tfau  grott  negU- 
gence  was  imala  fides,  yet  we  find  that  dedsion  overruled,  and 
now  it  is  settled  that  groti  negligence  is  no  more  than  evidence  (£ 
it.  Goodman  vt.  Harvey,  4  A.  fy  E.  870.  Vther  vs.  Ridk,  2  Per. 
If  Dav.  679.  Mala  fide*  is  notice,  actual  or  constmctivB,  of  the 
feet,  that  tbe  note,  bill,  or  other  security,  is  not  the  property  of 
tbe  person  who  offers  it,  and  a  privity  with,  and  participation  in 
s  fraud  upon  tbe  true  owner.  From  tbe  langut^  of  tbe  andior- 
ities,  and  a  careful  examination  of  tbe  cases  made,  I  am  satisfied 
that  such  is  tbe  meaning  of  mala  fide*.  And  that  nothing  will 
defeat  the  title  of  the  bolder,  but  a  fraud  upon  tbe  true  owner,  on 
bis  part.     This  idea  is  prominently  held  forth  in  MtUer  vs.  Sace. 
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So  Lord  KenjoD,  in  Lavton  vi.  Weston,  Bays:  "If  [here  was  any 
Jrand  in  the  traDsaction,  &c."  and  farther,  "  the  circumstance  of 
the  biD  being  lost,  might  bare  been  material  if  they  could  bring 
hunoUdge  ofikatfact  to  tit  plaintiff ."  In  Backhoute  vi.  Harriton, 
Pattarion,  J.  is  reported  to  say,  "  I  can  perfectly  underatand  tbat 
a  party  who  takes  a  hi\[Jrandiilently,  or  under  such  cin^mstan- 
cea  tbat  be  must  know  that  the  perion  offering  it  to  him  ka*  no 
tigit  to  it,  will  scquire  no  title,  but  I  never  could  understand  that 
a  party  who  takes  a  bill  bona  fiie,  but  under  the  circumstances 
ntenttDned  in  CriO.  vt,  Cntit,  does  not  acquire  a  property  in  it.  5 
B.  JJ-  Adol.  1098.  In  Vtker  vs.  Rich,  Lord  Denman  held  that  ma-  , 
la  fidet  should  be  expressly  allc^d,  and  that  the  only  way  to  im- 
plicate the  plaintiff  in  the  alleged  Iraud  against  the  true  ovtrner, 
was  to  atvr  that  he  had  notice  o/*  it.  This  case  is  an  authority,  es- 
tablishing that  mala  Jidet  is  a  fraud  upon  the  owner,  and  Aat  to 
•et  it  up  in  defence,  it  is  necessary  to  aver  that  the  holder  had  no- 
tice of  the  fraudulent  tenure  by  wbich  the  transferer  to  him  pos- 
sessed tbe  bin.  2  Ptr.  If  Dav.  579.  This  case  also  settles  the 
position,  that  the  circumstances  by  wbich  nodoe  is  to  be  proved, 
are  to  be  subtnitted  to  the  jury.  It  is  tbe  judgment,  therefore,  of 
this  Court,  that  the  title  of  the  purchaser  of  a  negotiable  bill,  note, 
or  other  security,  transferable  by  delivery,  who  takes  it  before 
due,  from  one  who  himself  has  no  title,  bona  JidesaA  for  valut/v 
a  good  title. 

And  that  such  title  is  not  defeated  by  tbe  want  of  such  caution 
in  the  purchase  as  a  careful  andprudent  man  will  take  of  bis  own 
afiairs,  or  by  gross  neghgence.  That  it  may  be  defeated  by  proof 
KSnuda  Jidt*  in  the  purchase;  that  mala  Jidet  is  notice,  actual  or 
Gonstructive,  of  Uie  fact  that  the  security  is  not  the  property  of  the 
person  who  offers  it,  and  a  privity  with  or  paiticipation  in  a  fraud 
upon  the  true  owner. 

And  that  the  want  of  proper  caution,  or  gross  negligence,  or 
any  fact  that  legitimately  goes  to  show  sucb  notice,  privity,  or 
participation,  may  be  submitted  to  the  jury,  subject  to  the  direc- 
tion of  the  Court,  upon  the  law  of  the  case. 

As  to  the  course  which  the  loser  of  a  bill  or  note  should  pur- 
mie,  it  is  proper  tbat  he  should  give  immediate  notice  to  iJie  par- 
tiea  on  it,  and  to  tbe  public  at  large.  The  giving  of  pubUc  no- 
tice of  die  loss  of  a  bUl  will  not,  however,  vary  the  rule  as  to  the 
title  of  the  Aoi»a,^(IepaTchaser  for  value.     There  can  be  no  doubt 
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but  that  notice  brought  home  to  bim  would  defeat  hia  title ;  the 
mere  &ct  of  giving  notice  to  the  public   wonld  not.     With  such 
public  notice,  the  queetion  is  still  the  same,  mala  fide*  or  not 

And  on  the  other  hand,  a  fulure  to  give  public  notice  of  the 
loss  of  a  bill  or  note,  will  not  preclude  the  owner  Irom  showing 
that  the  holder  took  it  maia  fide.  It  has  been  held  that  the  neg- 
ligence of  the  loser,  in  not  giving  notice  of  tbe  loea,  will  prejudice 
his  right  of  recovery  against  a  purchaser  who  takes  the  Inll  with- 
out actual  notice,  yet  without  due  caution,  upon  tbe  maxim  potior 
eat  conditio  poiaidentit.  Per  Beit.  C.  J.  in  Snow  vt.  Peaeodc, 
,3  Bing.  408,  411.  11  Moore  286,  445,  335.  Irrespective 
of  public  notice  by  tbe  loser,  I  conclude  that  his  rights,  and 
the  rights  of  the  buyer,  depend  upon  the  ptinciptefl  herein  be- 
fore stated. 

Let  the  judgment  be  affirmed. 


No.  33 — William  D.  Comrcsfl,  AduMniBtratoi',  See.  plaintifi*  in 
error,  ve.  Ricbard  Kenan,  Addison  Kenan,  and  Jam.  W. 
Hand,  defendants  in  error. 


[I.]  What  oonriitQtM  advene  pones^n. 

[1.]  Wliatportionof  tbepnnniiamay  be  conaideradia  the  occnjapl'i  powB»iinl  i 

[3.]  Hovrfarfraad  u  ■  good  replicstion  to  the  pin  of  thn  Sutote  of  Limiltfioai. 

[4.]  A  defective  conve^aiice,  or  b  deed  with  one  witnew,  or  a  mader  oa  tb* 
back  of  ■  deed,  or  s  bond  for  tiU«,  ia  ufBcient  to  giTs  color  of  title ;  ud  ■ 
peraoD  boldiug  poMeatioc  under  nich  ioBtniment  lor  Kven  jtan,  will  be  po- 
tectad  by  the  Statute  of  LimitBtiaiis,DotwithjiluidiDg  he  may  know  of  tbe  de- 
fect or  infirmity  in  hii  title. 

Ejectuent. — Brought  by  John  Doe  ex  dem.  William  D. 
ConycTB,  Administrator  of  Andrew  Smith,  deceased,  t>«.  Richard 
Roe,  casual  ejector,  and  Richard  Kenan,  Addison  Kenan,  and 
Joel  W.  Hand,  tenants  in  posseasion,  and  tried  before  Judge 
Floyd,  in  Newton  Superior  Court,  September  Term,  1947. 

For  the  facta  of  the  case,  and  the  charge  of  the  Court  bdoWf 
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ud  dte  emm^  aHHumaiL  ttM-  TObStr  ia  icferred  to  the  opinion  do- 
irered  by  ibe  SnjiTBnie  Ginm. 

Wm.V^.  d-UH- for  thr^ilijanff  in  error,  made  the  following 
pimttK,  —"1  -imlwi^  an  "die  KOiiiviiies  ^^i**^^. 

No  mat  ftr  dead  -ariiu^  v  nad  can  give  color  of  titlo.  8  Petert' 
£.241.  7  JtfoH.  2. 3S3.  9  tF^Mt.  A.  551.  1 1  TfAeof.  A.  00. 
1  Burr.  B.  387. 

If  dK  deed  wenU  ehe  color  to  a.  houa  fide  purchaner,  without 
Botice.  -wm  Haxd  nd  Cfaaries  Kenan  such  purchaiiaral  % 
Crmitie*  Ih^.  m  rW  fnftrtf,  253.     Potoell  m  Mortgaga,  SOS 

4  Kmft  Cm^  ICSl    4  J&«*.  A.  637. 

A  dBfective  latle  will  give  color,  but  it  mnit  be  boliovud  to  Ixi  % 
loond  liOo.  JmpS  mt  Lim.  428,  430.  2  Mattm't  It.  H'M.  V 
Watd.E.till.    j  C^Kwa'j  A.  346.    8  lb.  5S9.     Prina  VigAOa. 

Stabx  aad  Jokex,  for  the  defendants  in  error,  iniutiMl  that  thn 
plaiittir'B  renedy  ww  barred  hj  the  Statute  of  LiraituiiMW,  aiul 
dted  dK  foOowing  authorites :  Doc  tx  dem.  Reddiek  v*.  LfggHI, 
3  KmpV  Jt-539.  fiMv  ^HtW  M.  HiAn  ^  i/t/tM,  8  /</>•», 
14.  Strmmge  n.  DarAoin,  2  Ba^*  R.  429.  JucAwx  <!X  dtm. 
RootevtU  m.  maii,  18  Johiuon't  R.  40.  ^int/A  tv.  Hurli»»,  tf 
JoAm.  B.  184.  Jacktm  v*.  EUu,  13  /oAm.  A,  180.  Jaektm  rat 
.fen.  ProAM  ra.  AntfA,  13  /oA«.  A.  407.  AlUm  m.  JU/Z/tr,  17 
Waid.  A.  S02.  Leonarii  n.  Pitiuy,  S  WaU.  A.  30,  Trovp  tw, 
£xV«  ^  Smith,  20  /oAm.  A.  32.  AngeU  m  Lim.  fiA,  4^;,  430, 
437.     l£<Ay'(A380. 

XJpoa  the  question  of  fraud,  cited  the  following  authoritiM( 

5  Bam.  If  Creu.  149.  3  Barn.  If  Aid.  620.  2  JWii.  l(  Iting.  73. 
3  &«^ifc(i<wr<9«ior.,  336,317,316,»Kifcl,  321.  PaichalVi.Da- 
vu,  3  KeU^tR.  266. 

By  the  Gwrf.— LuH PKiN,  Judge,  delWering  the  opinion. 

This  was  an  action  of  ejectment  brought  in  the  Buperior  Court 
of  Newton  county,  by  William  D.  Gonyen  m  adminwtrator  ot 
Andrew  Smith,  de^jased,  to  recover  lot  No.  310.  in  the  9tb  dia- 
tnctofwfaatwaaoriginallyHenrycounty.  Onthe  trial,  theplain- 
tiff  read  in  endence,  die  grant  fimn  the  tkats  of  Osorgia  to  bir 
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intestate,  dated  11th  day  of  April,  1832,>  proved  his  letters  of  Ad- 
tninistration  in  March,  1838,  and  the  posseasion  of  the  defendanU 
at  the  time  the  suit  was  coiDmenced,  the  3d  of  September, 
1844,  and  closed  his  case. 

The  defendants  pleaded  the  general  issue,  and  the  Statute  of 
Limitations.  They  submitted  to  the  juiy  five  deeds,  purporting 
to  have  been  made  in  1836,  by  the  heirs  at  law  of  Smith,  the 
grantee  and  intestate  of  the  plaintiff,  to  one  Thomas  Anderson,  to 
the  land  in  dispute.  They  next  offered  a  deed  from  Charles  to 
Richard  Kenan,  dated  Ist  of  December  1836 — adeedtrom  Jdin 
J.  Carmichael  to  Joel  W.  Hand,  made  in  1832  ;  and  on  the  back 
of  diis  conveyance,  an  assignment  from  Joel  W.  Hsnd  to  Charles 
Kenan,  without  date,  sealed  and  attested  by  one  James  Gaston, 
and  proven  to  bare  been  executed  in  the  early  pait  of  the  year 
1833.  A  deed  from  Joel  W.  Hand  to  Richard  Kenan  was  in- 
troduced, dated  in  1838,  but  not  delivered  till  the  following  year. 
It  was  in  proof  that  administration  was  granted  in  1834  on  the 
estate  of  Andrew  Smith,  to  Gideon  Cotton,  by  the  Court  of  Ordi- 
nary of  Mcintosh  County,  where  the  intestate  lived  and  died. 
John  Costly  went  into  possession  of  the  land  in  1832,  buik  a 
house  thei-eon,  and  made  some  other  improvements,  but  under 
what  authority  it  does  not  appear  from  the  testimony.  Costly 
was  continued  on  the  land  as  the  tenant  ot  Charles  Kenan,  by 
agreement  to  that  effect  shortly  after  Hand  transferred  the  title  to 
Kenan,  and  remained  there  until  displaced  by  Richard  Kenan. 
There  was  some  proof  that  during  the  tenancy  of  Costly,  Hand 
and  Charles  Kenan  were  in  the  practice  of  cutting  timber  off 
the  land,  to  be  sawed  at  a  mill  in  the  nei^borbood,  of  which 
they  were  the  joint  proprietors.  Neither  of  them  ever  resided  on 
the  lot 

Plaintiff  in  rebuttal  tendered  considerable  tesUmony,  to  impeach 
thevalidity  of  the  defendants'  title.  Reproved  that  there  was  bat 
one  Andrew  Smith  in  the  27lBt  District  G.  M.  Mcintosh  county, 
at  the  time  of  giving  in  for  draws  in  the  land  lottery.  That  be 
died  in  1826,  and  that  his  administrator,  Gideon  Cotton,  died  in 
183S.  He  showed  from  the  records,  that  John  J.  Carmichael 
first  took  a  deed  in  1832,  and  which  was  registered  in  June  of 
that  year,  from  Andrew  O.  Smith,  formerly  of  Tatnall  and  after- 
wards of  Thomas  county,  and  another  deed  from  the  same  man 
in  1833,  which  was  registered  in  1838,  in  which  lut  deed  Smith 
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was  perauaded  reluctantly  to  omit  the  middle  letter  of  his  name, 
in  order  that  the  conveyance  might  con-eapond  with  the  graut. 
Several  witnesses  swore  that  Charles  Kenan  admitted  that  bis 
title  was  not  good,  and  that  he  must  make  his  money  by  cutting 
and  sawing  timber  off  the  land ;  and  further,  that  he  stated  in 
1838,  that  be  believed  that  the  drawer  of  the  lot  had  removed, 
and  that  if  the  land  was  occupied,  it  could  be  held.  Hand  gave 
Cannichael  fortho  land  someold  executions,  which  he  had  against 
him,  and  which  be  looked  upon  as  insolvent.  He  acknowledged 
that  he  did  not  believe  that  Carmichael's  deed  was  good,  it  not 
being  tn  ibe  name  of  the  right  owner.  Carmicbael  and  Hand 
were  both  informed,  prior  to  the  purchase  by  the  latter,  that  An- 
drew Smith,  the  right  owner,  was  dead. 

Upon  this  testimony,  the  defendants  in  the  Court  below,  moved 
the  Court,  through  their  counsel,  to  charge  the  jury,  Ist,  that 
the  deed  from  the  heirs  of  Smith,  the  grantee,  to  Anderson,  show- 
ed the  title  out  of  the  plaintiff. 

This  instruction  the  judge  re&sed  to  give,  but  did  charge  tbe 
jury,  tbat,  admitting  these  feoffees  to  be  the  genuine  heirs  at  law 
of  Smith,  still  they  could  not,  by  disposing  of  their  interest  in  tbe 
real  estate  of  the  intestate,  defeat  a  recovery  in  a  suit  for  the  land 
at  the  instance  of  the  administrator,  unless  it  was  shown  that  the 
land  had  been  turned  over  to  them  in  tbe  due  course  of  adminis- 
tration. 

Counsel  for  tbe  defendants  next  requested  tbe  judge  to  charge 
the  jury  that  William  D.  Conyera,  the  plaintiff,  was  not  the  right- 
fill  administrator  of  Andrew  Smith,  deceased.  This  charge  also, 
he  refused  to  give,  but  did  instruct  the  jury  tbat  he  considered  the 
qaestion,  as  to  the  authority  of  the  plaintiff  to  maintun  this  action, 
aa  no  longer  open.  It  bad  been  already  contested,  before  the 
proper  courts,  and  solemnly  adjudicated  in  favor  of  his  competen- 
cy, and  notwithstanding  he  doubted  the  correctness  of  tbe  decis- 
ion, still  be  felt  bound  by  it. 

Upon  the  third  and  last  ground,  mainly  relied  on  in  the  de- 
fence, to  wit,  the  plea  of  the  Statute  of  Limitations,  there  is 
■ome  ambiguity  in  the  instructions,  resulting  no  doubt,  &om  the 
multiplicity  and  complication  of  the  facts.  The  judge  stated  that 
he  was  not  prepared  to  deny  that  naked  possession,  continued  for 
seven  years,  might  not,  under  certain  circumstances,  protect  tbe 
occupant ;  but  tbat  it  was  not  necessary  to  express  any  opinion 
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on  tfaat  point,  as  the  defendants  claim  under  written  title.  That 
they  muBt  first  satisfy  themaelves  whether  the  defendants,  and 
those  under  wham  they  claim,  had  by  themselves  and  their  ten- 
ant, been  seven  years  in  continued  and  peaceable  possession  of 
the  premises  In  dispute,  next  immediately  preceding  the  commence- 
mentof  theplaintiS''B  actiaD,  undercolor  entitle.  But  that  ifdiey 
fbundthateitherCarmichaeljHaDd,  or  Charles  Kenan, participated 
in  the  ^ud  alleged  to  exist  in  the  defendant's  title,  or  had  actual 
knowledge  thereof,  not  from  the  mere  statements  or  suggestioos 
of  persons  having  no  connection  with  the  property,  but  from  au- 
thentic or  reliable  sources,  that  then  the  conveyances  made  to  or 
by  them  respectively,  which  were  thus  infected,  were  void,  and 
did  not  afford  even  color&ble  title,  so  as  to  protect  the  defendants 
under  the  plea  of  the  Statute  of  Limitations.  That  the  transfer 
on  Carmichael's  deed  from  Hand  In  Cliarles  Kenan,  thou^  in- 
formal as  a  deed,  was  nevertheless  admissible  to  explain  the  na- 
ture of  the  tenant's  possession,  and  was  good  for  that  purpose,  nnless 
tainted  with  fraud.  That  if  the  adverse  possession  of  the  defend- 
dants  commenced  in  the  lifetime  of  Gideon  Cotton,  the  first  ad- 
ministrator, that  it  was  not  arrested  by  his  death,  bat  contimied 
to  run  against  his  estate.  Otherwise,  it  could  not  operate  against 
the  present  plainuff,  until  March,  1S3S,  when  his  right  to  sue  accrued. 
The  jury  having  returned  a  verdict  for  the  defenduits,  the 
plaintiff,  by  his  counsel,  excepted  to  the  charge  ^tbe  Court  up<»i 
the  Statute  of  Limitations. 

1st.  Because  the  Court  erred  in  instructing  the  jury  diat  a  pur- 
chaser for  a  valuable  consideration,  would  not  be  affected  by  dte 
fraud  of  his  vendor,  in  obtaining  his  title,  unless  he  participated 
in  th^  fraud,  or  had  notice  of  it. 

2d.  In  holding  that  a  purchaser  for  a  valuable  consideration, 
in  order  to  be  affected  by  the  fraud  in  the  title  of  his  vendor,  most 
participate  in  that  fraud  or  have  a^ual  notice  thereof^  and  that 
the  mere  statements  or  suggestions  of  others  not  connected  with 
the  property,  were  not  suflicieDt  for  that  purpose. 

3d.  In  charging  that  Richard  Kenan,  the  defendsiit,  was  enti- 
tled to  the  protection  of  the  Statute,  if  Hand  and  Charl^  Ken- 
an, his  immediate  feoffees,  held  adverse  possession  of  the  land  in 
the  life-time  of  Gideon  Cotton,  the  first  administrator. 

And  4th.  In  ruling  that  the  transfer  to  Charles  Kenan  by 
Hand  on  the  back  of  Camucbael's  deed,  accompanied  by  tba 
deed,  was  sufficient  to  create  color  entitle. 
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In  the  Argument,  coanael  for  the  plaintiff*  in  «rror  diecuBsed  the 
following  propositiona : 

1.  No  deed  which  ia  void,  can  give  color  of  title. 

2.  If  B  void  deed  would  give  color  to  a  itma^i^  purchaser,  that 
Hand  and  CharleB  Kenan  were  not  such, 

3.  That  for  a  defectiTe  title  to  give  color,  it  must  be  believed  to 
be  sound. 

It  will  be  perceived  that  Bome  of  the  grounda  taken  in  the  bill 
of  elceptions,  have  been  abandoned,  and  that  the  lecond  point  sta- 
ted in  the  brief  of  defendant's  counsel,  presents  a  question  offset 
which  has  been  passed  upon  by  the  Jury,  and  is  not  examinable 
by  this  Court.  The  matter  for  us  to  determine,  ia  not  whether 
the  verdict  was  in  accordance  with  the  testimony  as  to  the  tnala 
^(^  of  Hand  and  Charles  Kenan,  but  whether  or  not  there  was 
inisdireetiDn  in  the  Court  below,  in  submitting  the  law  to  the  Ju- 
ry, applicable  to  this  branch  of  the  case. 

[1.]  Not  only  have  different  Courts  decided  differently  as 
to  the  nature  and  character  of  the  poasesaion  which  vrill  protect 
a  defendant  in  ejectment  under  the  plea  of  the  Statute  of  Limi- 
tations, but  the  same  Court  has  decided  differently  at  different 
times.  Under  these  circumstances,  we  ^el  ourselves  almost  un- 
trainmeUed  by  authority,  and  free  to  decide  the  questions  made 
by  this  record,  as  res  integra. 

And  why,  I  would  ask,  is  not  every  poesession  of  the  land  of 
KaGther, priina facie  adverse?  I  have  never  been  able  to  answer 
this  question  satisfactorily  to  my  own  mind,  nor  has  the  reasoning 
in  any  ofthe  reported  cases  suffioed  to  remove  my  doubts.  This 
possession,  pnntmptiody  adverse,  will  be  negatived  of  course, 
when  it  is  made  to  appear  that  the  parties  claim  under  the  same 
title,  when  the  possession  of  one  party  is  consistent  with  the  title 
ofthe  other,  when  the  party  claiming  title  has  never,  in  con- 
templation of  law,  been  out  of  possession,  and  when  thepossessor 
has  acknowledged  title  in  the  claimant.  But  until  some  evidenca 
is  offered  by  the  plaintiff',  under  some  one  or  more  of  these  heads, 
as  rebutting,  it  has  always  appeared  to  me  an  act  of  supereroga-  - 
tion  to  require  the  defendant  to  show  that  his  possession'  was '  un- 
der claim  of  title  hostile  to  the  real  owner,  or  something  equiva- 
lent to  this.  It  ia  shifting  the  burden  on  ihc  viTtjng  party.  The 
defendant  stands  upon  his  possession,  of  itself,  a  juet  means  of 
lH>lding  property.     If  continued  peaceably  for  seven  yeeia,  hod 
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Bcquiesced  in,  why,  when  another  seaks  to  disturb  him,  should  he 
be  called  on  to  produce  proof  to  juBtUy  or  sancdoD  that  poases- 
sinn  1  On  the  contrary,  should  not  he  who  clainu  to  be  the  tme 
owner,  shew  that  the  possession  of  the  defendant  is  in  subordma- 
tion  to  bis  title  t  As  was  properly  observed,  however,  by  my 
brother  Floyd  on  the  trial  below,  this  prant  may  be  postponed  to 

[£!.]  Another  interesting  inquiry  arising  out  of  the  pleadings  in 
this  case,  is,  how  iar  or  to  what  extent  wiQ  the  occupant  be  pro- 
tected in  his  poseesBory  title  1  The  uiual  opinion  is,  that  in  the 
absence  oSpaper  title,  there  must  be  not  only  an  actual,  but  asub- 
etantial  inclosure — 2  Jokni.  230, — a  pottetno  pedit—"  definite^ 
positive  and  notorious."  And  that  even  the  felling  of  trees  and 
lapping  them  one  upon  another  around  the  lot,  will  not  suffice  to 
make  out  adverse  possession.  But  is  not  this  giving  to  the  Sts^ 
ute  too  narrow  and  Umited  an  operation  1  While  it  is  allowed  to 
be  one  of  most  benign  tendency,  it  would  seem  that  the  couMant 
and  persevering  efforts  of  the  Courts  has  been  to  emasculate  it  of 
its  vigor  and  efficacy,  by  the  most  ingenious  exceptions  andsubtle 
limitations.  If  one  goes  into  possession  under  written  title,  it  is 
conceded  that  he  holds  adversely  to  the  extent  of  bis  boundary. 
But  suppose  ho  designates  metes  and  bounds  by  notorious  marks, 
as  chops,  blazes,  setting  up  stones  and  such  like,  and  usee  tbe 
land  within  them  for  all  necessary  purposes,  as  his  own,  by  cut- 
ting timber  for  building,  sawing,  &c.,  is  there  any  goodreasonfi^ 
restricting  his  possession  to  the  mere  ground  that  his  bouse  occn- 
pies,  or  to  the  fence  which  incloses  it }  Such,  at  any  rata,  is  not 
the  ordinary  sense  and  undeistanding  of  men  as  to  possesnon. 
Whenever  the  extent  of  the  occupant's  possesmou  can  be  cleaify 
ascertained  in  any  way,  it  would  seem  that  he  should  be  entitled 
to  the  protection  of  the  Statute  within  these  limits. 

[3.]  But  we  pass  on  to  a  still  graver  point,  and  one  which  hasa 
more  immediate  bearing  upon  the  matter  in  hand.  How  fiir  is 
fraud  a  proper  replication  to  a  plea  of  the  Statute  of  Limitations  I 
\a  Panhal  VI.  Daoii,  (3  Kelly,)  this  Court  held,  that  oX  {ate,  frsod 
was  no  proper  reply  to  the  Statute,  provided  it  was  known  to  the 
plaintiff.  The  Courts  in  New  York  have  gone  &r  beyond  thj^ 
and  the  doctrine  is  there  well  settled  by  a  train  of  adjudications 
that  fraud  will  not  deprive  the  defendant  of  the  protection  of  tbe 
Statute,  notwithstanding  the  plaintiff  did  not  discern  tbe  fraud. 
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until  within  the  time  limited  for  the  commencement  of  the  euit. 
TVom;*  vt.  the  ExeaUon  of  Smith,  20  John*.  32.  Leonard  v>.  Pit- 
ney, 5  Wend,  30.  Mien  vt.  Mille,  17  Wend.  202.  And  the  same 
doctrine  seema  recently  to  have  been  ruled  in  the  Courts  of  Com* 
moD  Pleas  and  King's  Bench  in  England,  with  some  modifica- 
don.  lu  Brown  vt.  Howard,  (2  Brod.  I;  Bing.  73J  fraud  was  re- 
lied on  to  take  the  case  out  of  the  Statute  ofLimitationB ;  Pailcflr, 
J.  aaid,  "  I  am  of  the  iame  opinion  with  the  Chief  Jusdce,  al- 
Aou^  this  is  a  case  of  such  hardship  on  the  plaintifi',  that  the 
Courts  w6uld,  if  it  were  possible,  get  out  of  tlie  course  of  thed&- 
cisione.  But  they  cannot  set  aside  the  express  words  cX  the  Stat- 
ute or  the  decisions  which  seem  exactly  in  point.  What  are  the 
vrords  of  the  Statute  1  "All  actions  of  account  and  upon  tbe 
f»ae,  shall  be  commenced  and  sued  witMn  six  years  next  after  the 
cause  of  such  action  or  suit  accrued,  and  not  after."  In  Batley 
vt.  Faulkner,  the  point  was  well  put  by  oneof  tbe  Judges.  "The 
otdy  question  is,  when  tbe  cause  of  action  accrued!  For  tke 
Statute  then  attached.  I  think  the  cause  of  action  accrued  tbe 
moment  the  defendant  failed  to  perform  that  which  he  agreed  to 
do."  In  Granger  vt.  George,  (6  Bam.  ^  Crett,  149,J  it  was  held 
that  the  Statute  of  Limitations  is  a  bar  to  an  action  of  trover  com* 
menced  more  than  six  years  after  the  conversion,  although  the 
plaintiff  did  not  know  of  tlie  conversion  until  within  that  period, 
the  defendant  not  having  practised  any  fraud,  in  order  to  prevent 
the  plaintiff  ftvnn  obtaining  that  knowledge  at  an  earlier  penod. 
Bat  in  the  case  of  Sherwood  vt.  SvUcn,  (5  Mason,  H3J  this  doc- 
trine has  undergone  a  thorough  examination  by  Judge  Story,  and 
the  conclusion  at  which  he  arrives  is,  that  concealment  of  the 
fraud  by  the  defendant  is  a  good  replication  to  the  plea  of  the 
Statute  of  Limitations.  He  does  not,  view  this  as  an  exception 
out  of  the  words  of  the  Statute,  but  he  considers  the  fraud  as  con* 
tinaing  during  the  whole  period  of  its  concealment,  thus  knitting 
it  to  the  original  wrong ;  and  he  afBrms  broadly  that  there  is  not 
to  be  found  a  single  case  in  England,  daring  the  period  of  two 
centuries  after  the  enactment  of  tbe  Statute  c^  21  J<m.  1,  (which 
u  tbe  foundation  of  all  tbe  Acts  of  Limitation  in  this  country,)  in 
which  a  Court  of  law  has  been  found  to  deny  the  application  of 
the  doctrine  td  suits  at  law ;  and  more  than  a  century  ago,  tbe 
▼ery  question  was  put  by  tbe  House  <^  Lords  to  all  the  Judges, 
and  no  trace  can  be  found  of  any  adverse  opinion  given  by  than. 


by  Google 


316  SUPREME  COITRT  OF  GEOitOlA. 

Coqyen  «.  Kenwu  >iid  Iluid. 

After  Bn  olabonte  review  of  the  Engliab  cases,  begmning  wkb 
Bree  and  Hoibeck,  (Doug.  G5S,J  decided  by  Lord  Mansfield,  h« 
comments  on  tbe  American  autboritiee,  wbicb,  with  the  excep- 
tion of  the  New  York  cases,  be  declarea  to  be  all  one  way,  and 
in  conformity  to  the  doctrine  in  Bret  and  Hoibeck,  to-wit:  that 
the  cause  of  action  ought  not  to  be  considered  aa  accruing  unti] 
the  plaintiff  could  obtain  knowledge  that  be  bad  a  cause  of  actioa. 
And  with  great  deference  to  Chief  Justice  Spencer,  who  estab- 
lished the  precedent  in  2Vimp  If  Smith,  Judge  Story  thinks  that 
if  bis  own  luminous  judgment  in  the  enbeequent  case  of  Jtmrray 
!f  CoiUr,  ^"20  Johni.  57G,J  bad  been  before  him,  he  would  not  have 
been  disposed  to  carry  the  principle  quite  so  far  as  he  did.  ^ 

Impressed  with  a  deep  and  just  aenee  of  my  own  ioferiority  in 
the  presence  of  these  great  magistrates,  I  shall  aToid  the  odium 
of  pronouncing  judgment  between  them,  ^th  of  them  are 
gone.  "  Who  shall  wear  their  armour  I  What  arm  shall  again 
bend  their  bowl  What  glory  can  panegyric  add  to  the  stjnple 
story  of  their  achievements  I" 

Let  us  rather  ask,  in  the  light  of  the  foregoing  principles,  how 
stands  the  charge  wbicb  is  complained  of  T  Judge  Floyd  instruc- 
ted the  jury,  not  only  that  the  advene  possession  ofthe  defendants 
must  have  commenced  during  the  existence  of  the  first  adnmua- 
tration  upon  the  estate  of  Andrew  Smith,  but  that  eiren  tbeB 
the  Statute  would  not  protect  them  tf  tbey  participated  in  the 
fraud  imputed  to  their  title,  or  bad  knowledge  of  it,  and  that  too 
although  they  went  into  possession  under  written  titl6.  And  dtis 
IB  the  sum  and  substance  of  the  whole  of  his  isstructiona,  except 
as  to  the  sufficiency  of  the  assignment  froni  Hand  to  Cbarlea 
Kenan,  to  give  colorable  title.  Had  the  verdict  been  for  the 
plaintiffs,  and  the  defendants  bad  excepted,  we  should  bave  been 
constrained  to  have  awarded  a  new>  trial ;  for  if  we  adopt  Htb 
New  York  decisions  as  the  authoritative  exposition  ofthe  SCatvta 
of  Limitations,  then  it  was  a  good  bar,  notwithstanding  the  liand 
was  perpetrated  by  the  defendants,  and  actually  concealed  from  the 
representatives  of  the  estate  of  Smith  until  the  Statute  attached. 
But  if  in  the  conflict  of  cases,  this  Court  should  feel  it  to  be  its 
duty  to  adopt  the  opinion  of  Judge  Story,  as  built  upon  the  bet- 
ter reason  and  must  consonant  witli  public  justice,  still  it  was 
material  to  have  stated  to  the  Jury,  that  they  must  be  satisfisd 
that  the  plaintiff  and  his  predecessor  in  the  administradtm,  wsm 
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ignorant  of  the  fraud  ;  for  it  is  agreed,  pi'etty  geoerally,  that  the 
Statute  will  run  from  the  period  when  the  part;^  entitled  to  sue, 
discoTeifl  the  fact.  The  first  deed  irom  Andrew  0.  Smith  to  Car- 
michaet,  conveying  this  lot  of  land,  was  recorded  in  1832,  several 
years  prior  to  the  first  administration  ;  and  the  second  deed  be- 
tween the  BBine  partiea,  was  registered  in  1838,  the  same  year 
that  the  second  administ ration  was  granted.  And  it  would  seem 
that  these  facts,  of  themselTee,  independent  of  any  thing  else, 
would  have  put  the  representatives  upon  enquiry ;  and  if  pursued 
with  ordinary  diligence  and  pmdence,  would  have  led  to  atimely 
discovery  and  exposure  of  the  whole  transaction.  The  most  fa- 
vorable case  which  I  have  found  for  the  plaintiff,  was  Gregg  vt. 
tie  Leneeo/Satfre andWt/e,(» Pelert,2ii.J  Andeventhere.the 
Supreme  Court  of  the  United  States  say,  "  Even  if  the  grantor  in 
the  deeds  be  justly  chargeable  with  fraud,  but  if  the  grantees  did 
not  participate  in  it,  and  when  they  received  their  conveyances, 
had  no  knowledge  of  it,  there  can  be  no  doubt  but  that  thedeeds 
do  give  color  of  title,  under  the  Statute  of  Limltatioiie."  This  is 
the  very  language  of  the  Judge  below,  i»  lotidem  verbit;  and  we 
eee  no  error  in  the  charge  by  which  iha  plaintiff  ia  aggrieved. 

[4.]  Upon  the  assignmeDt  from  Hand  to  Charles  Kenan,  the 
positioQ  .occupied  by  the  counsel  of  Conyers,  is,  that  no  deed' 
which  is  void,  can  give  color  of  title,  and  to  sustain  this  proposi- 
tion, several  cases  are  cited  from  Wheaton.  By  reference  to  them  it 
will  be  found  that  they  were  all  decided  upon  the  TWmcmm  Stat- 
ute of  Limitations.  And  there  the  possession  of  the  defendant 
is  a  protection,  only  when  held  unde^  a  grant  as  valid  mesne 
conveyances,  or  a  paper  title,  which  is  legally  or  equitably  con- 
nected with  a  grant. 

Again,  it  is  insisted,  that  for  a  defective  title  to  give  color,  it 
must  be  believed  to  be  a  sound  title.  The  inference  is,  that  as 
,  this  title  voAjraudulently  obtained,  it  could  not  be  available  as  tbe 
foundation  of  an  adverse  possession.  I  need  not  controvert  this 
doctrine,  whether  true  or  not.  The  Court  charged  the  jury,  that 
if  they  believed  the  defendants  were  cognisant  of  the  fraud  in  the 
title,  it  did  not  protect  them ;  thus  vittuaUy  affirming  the  prop- 
osition contended  for.  The  error,  then,  if  there  be  any,  was  in 
the  jury,  and  not  in  the  Court.  Tbe  finding  may  be  contrary  to 
the  wmgbt  of  evidence,  and  I  am  inclined  to  think  that  it  was.  For 
vnder  the  direction  of  tbe  Court,  it  amounts  neoriy  to  this — that 
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there  waa  no  fraud  connected  with  the  title,  which  was  known  to 
the  parties,  or  shared  by  them — that  they  made  the  entry  upon 
the  land  bona  Jide,  relying  upon  their  title,  and  believing  Ae  land 
to  be  theira. 

The  case  of  Framboi*  vt.  Jaefcaon,  (8  Conn.  589,)  relied  on  by 
counsel  in  support  of  the  last  ground  urged  in  the  argument,  con- 
tains much  that  I  believe  to  be  sound  law,  and  it  seems  to  me  ful- 
ly corroboiVes  that  portion  of  the  charge  whidi  is  excepted  to,  loocli- 
ing  the  transfer  from  Hand  to  Charles  Kenan.  The  Coutt  of  Er- 
rors ruled,  among  other  things,  that  it  is  not  necessary  that  an 
adveree  possession,in  order  to  be  available  within  the  Statute  of  Lim- 
itations, should  commence  under  an  effectual  deed  ;  that  although 
the  paper  title  be  defective,  yet  the  character  of  the  defendant's  title 
asadverse, is  not  affected  by  thedefectaofhiatitle.  ThatiftAe  entry 
it  under  color  of  title,  the  posseuum  will  be  advene,  hmoeoer  gromnd- 
lett  the  tupposed  title  may  be.  That  even  a  claim  under  an  exec- 
utory contract  as  a  bond  to  convey,  if  the  consideration  has  been 
paid,  is  sufficient  to  give  colorof  title.  That  a  claim  of  title  makes 
the  possession  adverse,  however  gronndleu  the  eiaim  may  be,  and 
this  may  be  matured  into  a  perfect  title,  either  against  the  indi- 
vidual or  the  public.  That  possession  and  improvement,  such  as 
is  customary  with  owners,  will,  of  itself  ripen  into  a  title,  unless 
the  possessor  recognises  the  title  in  another,  or  disavows  title  in 
himself.  Other  courts  have  gone  even  beyond  this,  believing  that 
the  Statute  of  Limitations  is  calculated  and  designed  to  give  re- 
pose to  the  community,  and  to  protect  men  in  the  enjoyment  and 
possesBioQ  of  property,  which  they  have  held  and  been  improving 
at  great  expense  and  iabor,  for  the  better  part  of  their  lives,  and 
that  public  policy  dictates  that  even  waste  lands  should  be  imme- 
diately settled  and  rendered  productive  by  cultivation,  in  order 
that  the  power  and  resources  of  the  State  should  be  fiilly  devel- 
oped, have  held,  that  a  person  accepting  a  detective  title  to  land, 
going  into  possession  under  it  knowing  the  d^ect,  may,  neverthe- 
less plead  the  Statute  of  Limitations  in  bar  against  any  action, 
brought  for  the  recovery  of  the  land.  2  Bay,  429.  And  that  al- 
though the  original  possession  was  wrongful,  yet  if  it  ia  unintei^ 
rupted,  with  actual,  notorious  occupation,  cluming  the  land  as 
his  own,  lehelAer  at  fint  the  entry  of  the  tenant  too*  mth  or  tvitk- 
out  color  of  title,  ^B  entry  of  the  rightful  owner  is  tolled  or  taken 
away,  and  the  Statute  of  Limitations  is  a  bar  to  any  possessory 
action  which  the  owner  can  bring.     4  Vem,  R^.  165. 
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For  the  purpose  of  putting  an  end  to  strife  and  litigation,  we 
are  inclined  to  side  with  those  who  construe  the  Statute  most 
liberally,  beUering,  aa  we  do,  with  the  Court  of  King's  Bench,  in 
Great  w.  Pntiu,  (2  Salk.  i22,)  that  it  ought  to  be  fevored  be- 
cause the  security  of  all  men  depend  upon  it. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  34. — John  L.  Stephens  and  another,  plaintiffs  in  error,  vs. 
Ann  C.  Beal,  defendant  in  error. 

tl]  Where  >  judgment  creditor  wells  the  nitl  of  a  Court  of  Equity,  to  reach  the 
t^palabU  aiKU  of  hii  deblnr,  not  the  lubjecl  matter  of  lev;  and  ule,  be  must 
■bow  that  he  bu  pomed  his  legal  remedie*  to  btbij  aiailablo  axtenlj  but 
where,  ai  in  tbinStale,  the  judgment  crestesa  liea  upon  Ibe  defmidBnl's  pmp- 
ertf,  a  Court  of  Equity  will  lead  Its  asaistsncs  to  a  judgment  creditor,  for  the 
pnipooe  of  mnoving  in  olulniclion,  frandolenlly  intsrpoaed  to  prevent  the 
propertyof  fail  debtor  frum  being  made  (UbjecC  to  hi*  Judgmant  lien,  witbont 
a  Tvtam  of  nulla  iona  mi  tbu  execution. 

[9.]  A  cluHi  in  action,  belonging  to  the  nifa  befora  marriage,  and  not  redaced 
into  poawwioo  by  the  buibaud  during  the  coveitare,  nirvivea  to  the  wife. 

Bill  and  demurrer.  Heard  Before  Judge  Hill,  in  Troup  Su- 
perior Court,  October  Adjourned  Term,  1847, 

The  bill  in  this  case  alleges  that  Thomas  O.  Carter,  one  of  the 
plaintifls  in  error,  in  the  year  1640,  being  indebted  to  the  defend- 
ant in  error,  then  Ann  C.  Booker,  in  the  sumof  t2028  93,  gave 
bar  his  note  for  the  same,  to  &11  due  on  the  2dth  day  of  Decern' 
ber  thereafter;  that  afterwards,  on  the  14th  day  of  February, 
1843,  Carter,  for  the  better  seeming  the  payment  of  said  note,  ex- 
ecuted to  the  defendant  in  error,  a  mortgage  upon  several  stares. 
The  bill  further  alleges,  that  the  defendant  in  eiTor,  subsequent  to 
the  execution  of  the  mortgage,  placed  the  note  is  the  hands  of 
tlie  plaintiff  in  error,  Stephens,  as  an  attorney  at  law,  for  collec- 
tion, and  the  same  was  sued  to  judgment,  and  execution  issued 
thereon ;  alWrwards,  the  mortgage  was  forecloeed,  and  a  mort- 
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gage  _;!._/a.  regularly  issued;  that  Stephens,  as  her  attorney,  caused 
the  mortgaged  slaves  to  be  levied  on  and  sold  by  the  Bheriff  of  the 
county  of  Coweta,  under  the  tnortgagejf.  ^.,but  instead  of  caus- 
ing them  to  sell  for  as  much  as  would  pay  off  said  mortgage^,  yii. 
as  he  might  and  ought  to  hare  done,  the  said  Stephens,  and  the 
said  Carter  also  being  present  at  said  sale,  caused  it  to  be  prcH 
claimed  to  the  bystanders,  that  there  was  an  older  mortgage  than 
hers,  covering  the  said  slaves,  which  bad  been  made  by  said  Gar- 
ter to  one  Joel  W.  Terrel,  for  the  purpose  of  secuiing  the  said 
Terrel  against  liability  as  security,  for  the  said  Caiter  on  his  bond, 
as  guardian  for  one  William  F.  Booker.  The  bill  fitither  alle- 
ges,  that  both  Stephens  and  Carter  well  knew  that  said  guardian's 
bond  vB»fwKttu  officio.  Carter  having,  before  that  time,  been  dis- 
charged from  the  duties  ofhis  sud  guardianship,  and  moreover,  that 
theyconcealedthefact,thatif  there  was  anything  due  on  the  mort- 
gage to  Terrel,  there  were  ten  other  slaves  included  therein,  which 
were  more  than  sufficient  to  have  indemnified  him  as  such  security. 
Tlie  bill  further  alleges,  that  the  mortgage  to  Terrel  was  executed 
ten  days  before  the  execution  of  the  mortgage  to  the '  complain- 
ant, and  was  di>ne  by  the  fraudulent  contrivance,  of  Stephens  and 
Carter,  for  the  puipose  of  enabling  them  ta  perpetrate  a  fraud 
upon  her.  The  bill  further  alleges,  that  in  consequence  of  the 
representations  of  Stephens  and  Carter,  and  die  concealment 
aforesaid,  the  bystanders  at  the  sale  were  deterred  from  bidding 
for  the  slaves,  and  the  whole  of  them,  being  of  the  value  of  three 
thousand  dollars,  were  bid  off  by  her  said  attorney,  Stephens,  for 
about  thirty  dollars,  or  some  such  small  sum,  and  the  said  Ste- 
phens caused  the  sheriff's  title  to  said  slaves  to  be  made  to  him- 
self, and  immediately  took  possession  of,  and  has  ever  since  re- 
tained them,  except  two  of  them,  which  he  afterwards  turned 
over  to  Cartor,  or  to  Carter's  children. 

The  bill  further  alleges,  that  afier  the  foreclosure  of  complain- 
ant's mortgage,  she  intermarried  with  one  Beal,  who  died  before 
the  commencement  of  this  suit,  and  that  her  interest  in  the  sub- 
ject matter  of  said  suit  being  a  chose  in  action,  and  not  reduced 
to  possession  by  her  said  husband  in  his  life-time,  survived  to  her. 
The  bill  further  alleges  the  insolvency  of  Carter  since  the  sherifTs 
sale,  and  his  entire  inability  to  respond  to  her  demand,  and  that 
she  is  likely  to  lose  it  altogether;  and  forther,  that  Stephens  fre- 
quently assured  the  complainant,  that  said  slaves  were  purchased 
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by  him  solely  for  her  benefit,  but  now  refuaes  to  deliver  thero  up 
to  her,  or  to  account  to  her  for  their  value. 

Tbe  bill  concludes  with  s  prayer  that  said  Stephens  may  be  deci'eed 
to  hold  said  slaves  in  trust  for  the  comptainaat,  or  that  the  sale 
nay  be  set  asid^  and  the  slaves  re-sold,  kc. 

To  this  bill  the  plaintiffs  in  «rTor  filed  a  general  demurrer, 
which  was  overruled  by  the  Court  below.  To  which  decision  of 
the  Court  below,  tbe  plaintiSs  in  error  excepted. 

John  h.  Stxpbens,  for  the  plaintifis  in  error,  made  the  follow- 
in^  points ; 

let.  When  a  judgment  creditor  applies  for  the  aid  of  a  Court 
of  Equity,  against  the  goods  and  chattels  of  his  debtor,  or  agaitist 
any  equitable  interest  which  he  may  have  therein,  it  is  incumbent 
upon  him  to  show  that  he  baa  pursued  hia  legal  remedy  to  eveiy 
av^lable  extent,  and  has  failed.  The  mere  allegation  and  proof 
of  insolvency  are  not  sufficient',  it  must  be  shown  that  the  legal 
remedies  have  been  exhausted.  Dudley'*  Eq.  R.  144.  1  Hiir$ 
Eq.  R.  336.  Brinkerhtif  vi.  Broom,  4  JoAiu.  Ch.  R.  676.  Wil- 
liams  V*.  Broum,  4  Sohru.  Ch.  R.  684.  McDermott  vt.  Strong,  4 
John*.  Ch.  R.  691.    2  Johiu.  Ch.  R.  144. 

2d.  To  maintain  the  jurisdiction  for  relief  aa  consequent  upon 
discovery,  ititf  necessary  in  die  first  place  to  allege  in  the  bill  that 
the  facts  are  material  to  tbe  complainant's  case,  and  that  the  dis- 
covery ofdiemby  the  defendantis  indispensable  as  proof.  1  Sto^ 
ry"*  Eq.  SI.  4  Johiu.  Ck.  R  410.  A  bill  filed  fordiscovery,  the 
relief  b  made  ancillary  to  it.     1  Story'*  Eq.  440,  note. 

3d.  By  marriage,  the  husband  acquires  all  the  rights,  and  suc- 
ceeds to  all  the  liabilities  of  die  wife.  They  become  one  person 
io  contemplation  of  law ;  tbe  existence  of  the  wife  is  merged  in 
that  of  the  husband,  and  he  has  the  endre  control  of  her  peieon 
and  property.     2  Kat^i  Comm.  129. 

4th.  As  to  the  debts  due  to  the  wife  at  the  time  of  her  marriage, 
1>y  bond,  note,  or  othervrise,  the  husband  has  power  to  release  and 
discbarge,  and  assign  the  debts,  and  to  change  the  securities  with 
the  consent  of  tlie  debtor.  S  Kenft  Comm.  135,  136,  137,  142, 
<mdl43.  Claneey't  Right*  of  Women,  110,  111,  and  112.  1  P. 
WiUianu,  45a 

5th.  A  judgment  or  execution  ia  not  a  chote  in  action.  2  Biaci- 
wtom^t  Comm.  397,  434,  and  '5. 

VOL.  IT.  41 
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BtJLL  and  Inorah,  for  the  defendant  in  error, iniisted: 

let.  That  fraud  vitiates  all  Bales,  and  a  Court  of  Equity  is  tbs 
most  efficient  tribunal  to  give  relief  in  such  caaes.  That  although 
Courts  of  Common  Law  hold  jurisdicQon  in  many  cases  of  fraud, 
yet  the  jurisdiction  of  Courts  of  Eqtiity  is  not  thereby  taken  away. 
i  Slwi/'t  Eq.  80,  85,  189.  In  such  cases,  the  two  Courta  have 
concurrent  jurisdiction,  and  the  fiist  that  acquires  jurisdiction, 
has  the  right  to  retain  it.  Trippe  If  Slade,  tt  al.  v*.  Leick,  Ad- 
mtHUtrator  et  al,  2  KeUy't  R.  304. 

2d.  This  is  an  original  proceeding  commenced,  itot  in  aid  of  any 
Common  Law  proceeding  now  pending,  buttosetasidea&audu' 
lent  sale,  or  in  thr  ■alternative,  to  declare  the  defendant  Stephens 
a  Trustee  for  the  benefit  of  complainant.  The  complainant  has 
a  right  to  all  the  benefit  of  the  purchase  of  the  property  by  Ste- 
phens as  her  attorney,  and  to  have  a  decree  making  him  a  Trustee 
for  her  benefit.    St.  Eq.  PI.  324,  et  aiUe,  Ch.  7.  4  John.  Gh.  R.  117. 

3d.  The  husband  dying  without  having  reduced  this  ckot«  w 
action  into  possession,  prima  farie  the  wifi/s  right  survives.  If 
any  bar  to  this  right  exists,  the  defendant  should  plead  it  in  bar, 
or  rely  upon  it  in  his  answer. 

4tb.  Judgment  in  name  of  wife,  or  of  husband  and  vrifo,  sur- 
vives to  the  wife.     Claneey  on  Hiuband  and  Wife. 

By  the  Court. — Waenbr,  J.  delivering  the  opinion. 

This  bill  was  filed  by  the  complainant,  for  the  purpose  of  set- 
ting aside  a  sale  of  certain  negroes,  mentioned  in  the  record,  on 
the  ground  of  fraud. 

The  defendants,  in  the  Court  below,  filed  a  general  demmrrer 
to  the  bill,  for  want  of  equity,  which  was  overruled:  whereupon 
the  defendants  excepted,  and  now  assign  the  same  for  enor  is 
this  CourL 

Two  questions  have  been  made  in  the  argument  by  the  plain- 
tiffs in  error,  in  support  of  the  demurrer. 

First,  that  the  complainant  was  not  entitled  to  the  aid  of  a  Court 
of  Equity,  until  she  had  exhausted  her  legal  remedies:  Second, 
that  inasmuch  as  it  appears  on  the  face  of  the  complainant's  bill, 
that  she  intermarried  with  Beall,wfao  is  dead,  the  defendants  ars 
not  liable  to  account  to  the  complainant,  bm  to  her  deceased  hn»- 
band's  legal  representative. 

[l.J  Where  a  judgment  creditor  seeks  the  aid  of  a  Court  d 
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£qoit]r  to  reach  the  eq«itahU  iutereets  of  his  debtor,  there  is  no 
doubt,  but  he  must  show  tbat  he  has  pursued  his  legal  remedies 
to  eveiy  available  extent.  The  objectioo  here  is,  that  there  is  no 
return  of  nulla  bona  on  the  execution.  By  obtaining  her  judg- 
ment, the  complainant  acquired  a  lien  on  the  property  of  her 
debtor.  This  bill  is  not  filed  for  the  purpose  of  reaching  equita- 
ble assets,  which  are  not  subject  to  levy  and  sale  ;  but  is  filed  for 
the  purpose  of  removing  an  obttrvctitm,  wliich  the  complainant 
alleges  has  been  Jraudulenlty  interposed  to  prevent  a  levy  and 
sale  of  property  of  the  defendant  in  the  judgment,  which  it  tvlf 
Jeet  to  heteized  and  told  wider  execution,  imatmf action  of  kerjudg- 
mentliat.  In  the  latter  class  of  cases,  Courtsof  Equity  will  enter 
'  tain  jurisdiction  without  a  return  on  the  execution  oi  nulla  fyma. 
Beck  VI.  Burdelt,  1  Faigr't  Chan.  Rep.  305.  Planter'!  ^  Mer- 
chanei  Bank  tit.  Walker  et  al,  7  Alabama  Rep.  946.  Reete  vt. 
Thurmond,  decided  by  this  Court  at  the  last  November  ^^rm  at 
MiJledgeville. 

[2,]  With  regard  to  the  second  question,  the  bill  expressly  al- 
leges that  the  ioterest  of  the  complainant  in  the  subject  matter  of 
the  suit,  never  vioi  reduced  to  potiettion  by  her  hutband  in  kit  life- 
time ;  and  being  a  chose  in  action,  survives  to  her,  and  does  not 
vest  in  the  legal  representative  of  her  husband.  The  demurrer 
being  a  general  one,  going  to  the  whole  bill,  we  are  of  the  opinion 
it  was  properly  overruled  by  the  Court  below. 

Therefore,  let  the  Judgment  be  affirmed. 


No.  35. — John  L.  "Woodward,  plaintiff  in  error,  vt.  the  CErnltAL 
Bank  of  Georgia,  and  others,  defendants  in  error.       ; 

[1.1  Tbe  Jadgmeiit  of  tliia  Coart  in  CoUitutit.  Tit  CtKlral  Bonli,\\e\&noX\o 
be  B  revenal  of  the  Decree  of  1946,  aettling  the  relalite  ilignily  of  the  liens 
of  the  bill  bolden  and  judgmenl  creditors  af  the  Mouroe  Bail  Road  and 
Banking  Campan;,apon  the  fwidrauod  by  the  inleof  Uie  cHects  of  that  Com- 
pnnj. 

[a.]  The  Decree  of  1S<6  being  nnrevereed,  u  to  Ibe  lien  Af  bill  holders  end 
jodgments,  a  Judgment  creditor  eoniiot  demand  a  judgment  of  tlia  Circuit 
Court  dc  vno  upon  bii  lien,  and  if  rendered  would  not  be  enliUed  to  Li*  Writ 
of  Enor  thereon,  aalateu  December,  1847. 
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[3.]  The  Statutory  Lien  of  bill  holiien  under  tbe  Cbartflr  a[  Ibe  Munnio  But 
Boad  and  Bunking  Compaay,  atlacbe*  eqiutlj  upon  all  Ibe  propertj  acd  et- 
fects  of  Ibat  Company. 

Motion  to  distribute  a  balance  of  funds  in  Court  pursuant  to  s 
previous  decree,  resisted  by  the  plaintiff  in  error.  Tried  be- 
fore Judge  Flotd,  in  Bibb  Superior  Court,  November  Tern, 

1847. 

For  the  facts  of  the  case  and  the  points  made,  the  reader  is  re- 
ferred to  the  opinion  delivered  by  the  Supreme  Court. 

Rutherford,  for  the  pluntifin  en'or. 

Foe  &  NiSBET,  for  the  defendant  in  error. 

By  the  Court. — NisBET,  J.  delivering  the  opinion. 

The  Decree  of  the  Circuit  Court  distributed  in  May,lS46,tho 
entire  fund  rallied  from  the  sale  of  the  Road  and  effects  of  thg 
Monroe  R.  R.  &  Banking  Co.  By  that  Decree,  aAer  payiDg 
costD,  the  lien  ()f  the  bill  holders  was  recognised  and  cstabliebed 
as  superioriij  all  otln-v  claims  upon  the  fund.  The  Decree  was 
CKceiitOil  to  by  Dr.  C'olliiis  and  others,  upon  the  f»round  that,  by 
virtue  of  certain  contracts  and  mortguges,  they  held  liens  upon 
the  Road  paramotint  to  that  of  the  bill  holders,  and  were  there- 
fore entitled  lo  be  fiisl  paid  out  of  the  fund.  The  case  was  car- 
ried to  the  Supreme  Court,  and  the  Decree  of  1S4C  reversed,  so 
far  as  to  give  Dr.  Collins  and  those  claiming  with  him,  a  para- 
mount claim  upon  so  much  of  the  Road  as  they  had  built  under 
their  contracts  with  the  Company;  and  so  far  as  to  limit  the 
amount  to  be  paid  to  the  bill  holders  to  what  they  respectively 
paid  for  them.  The  Sujirerae  Court  directed  a  commission  to  be 
raised  to  apportion  the  fund  in  hand,  and  to  ascertain  the  amount 
which  the  h'jl'lers  paid  for  the  billn.  Under  ihe  Decree  of  1846, 
n-^1  ;i»^  ])^f-.'c  iif  tlic^  ^^up'ftue  Court  rtfened  to,  the  fund  was 
IL.'.d  .,.1.,  OMij.,  ii  l.„l,.,.ii:  1)1:  D-.'.^'  il'ii'.'nr  I'ourlhousuuddollai-s, 
which  Lieiiig  .Mill  iu  Court  iu  Dc-cuinljcr,  1»47,  a  motion  was  made 
to  distribute  that  according  to  the  Decree  of  1S46 — that  is,  (tbe 
Collins  claim  being  now  paid,)  to  order  its  payment  to  the  bill 
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holders.     That  motion  was  resisted  by  the  plaintiffin  error,  upon 
^roands  as  followa: 

1.  Because  the  judgment  of  the  Supreme  Court  upon  Dr.  Col- 
Hns' Bill  of  exceptions  reversed  the  entire  Decree  of  1846,  and 
thus  left  the  fund  in  hand  subject  to  any  new  order  of  the  Court. 
This  being  the  caae,  and  the  lien  of  the  bill  holders  attaching 
aione  upon  the  road,  fixtures,  furniture,  and  equipments  proper- 
ly  appertaining  to  it,  and  there  being  a  portion  of  the  original 
fiind  greater  than  the  balance  now  in  hand,  which  by  the  report 
of  the  commissioners  who  sold  the  entire  property  of  the  company, 
was  raised  from  certain  iron  and  other  effects  not  attached  to  the 
road — therrfore — 

2,  Uponthat  fund,  the  oldest  judgment  liens  attach,  and  it  ought 
to  be  paid  to  them  in  exclusion  of  all  other  claimants. 

Judge  Floyd  overruled  these  grounds  of  objection,  deciding 
that  they  came  too  late — that  the  question  of  the  relative  dignity 
and  lien  of  judgments,  as  compared  with  the  lien  of  bill  holders, 
had  been  adjudicated  by  the  Decree  of  1846,  in  favor  of  bill  hold- 
ers, aato  all  tkfjund ;  and  that  the  judgment  of  the  Supreme 
Court  upbn  Dr.  Collins'  bill  of  exceptions,  did  not  reveise  so 
much  of  that  Decree  as  fixed  the  relative  grade  of  the  hills  aud 
the  judgments  in  the  distribution—and  ordered  the  money  to  be 
paid  in  pursuance  of  the  Decree  of  1846. 

To  this  decision  the  plaintiff  excepted.  Thinking  as  we  do 
with  the  Circuit  Judge,  upon  all  the  positions  taken  by  him,  it 
becomes  unnecessary  to  review  many  of  the  pMnCs  mode  in  the 
case  by  Mr.  Rutherford,  the  learned  counsel  for  the  plaintiff  in 

[1.]  His  case  depends,  in  the  first  instance,  upon  the  truth  of 
the  position  that  the  judgment  of  this  Couit,  made  at  the  instanca 
of  Dr.  Collins  and  others,  reversed  the  Decree  of  1846,  as  to  the 
relative  dignity  in  the  distribution  of  the  fund  of  bill  holders  and 
jtulgments.  That  Decree  superseded  the  judgments  in  &vor  of 
the  bills  of  the  company.  If  the  Decree  was  not  reversed  by  this 
Court,  it  was  a  subsisting  Decree  at  the  time  of  the  plaintiff 's  ap- 
plication, aud  concluded  the  question  as  to  lien,  that  had  been  set- 
tled— the  judgments  had  been  superseded,  aud  all  that  remained 
to  be  done  was  to  order  the  money  to  be  paid  out  in  pursuance 
<^it.  And  &rther,  il  that  Decree  was  not  reversed,  it  was  too 
late  now  to  except  to  it,  under  the  law  organizing  this  Court. 
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If,  though,  it  was  reversed,  thcD  the  ftind  in  Court  was  aubject  to 
a  new  order  for  distribution,  and  the  plaintiff  in  error,  who  ia  a 
judgment  creditor  of  the  Company,  was  in  time.  He  was  enti- 
tled to  the  judgment  of  the  Court  below,  upon  his  appUcstion  for 
the  money;  and  upon  that  judgment  to  his  writofeiTor. 

We  do  not  think  that  the  judgment  of  this  Court  reversed  the 
Decree  of  1846,  except  ao  far  aa  it  is  specifically  stated  to  be  re- 
versed— and  we  &ither  believe  that  the  specific  reversals  do  not 
afiect  the  liena  respectively,  as  settled  by  the  Decree,  of  biDs  and 
judgments.  In  other  words,  the  Decree  of  1846  was  reveraed 
only  so  far  as  to  let  in  the  paramount  lien  of  Dr.  CoUios'  claim, 
against  the  lien  of  the  bills,  to  a  part  of  the  fund,  and  to  fix  the 
value  of  the  bills  in  the  distribution  at  what  the  holders  respect- 
ively paid  for  them.  As  to  all  other  things,  the  Decree  remained 
as  it  was  at  first  rendered.  This  is  proven  by  reference  to  the 
case  made  before  this  Court,  and  the  judgment  rendered  thereon. 
Robert  Collins  was  alone  plaintiff  in  error  in  that  case,  and  ihit 
Central  Bank  of  Georgia,  and  other  creditors,  who  were  billhold- 
ers,  were  the  defendants.  The  issues  made  were  confined  to  the 
bill  holders,  and  the  contractors  represented  by  Collins.  The  lat- 
.  ter  excepting  to  the  Decree  of  the  Court,  which  gave  to  the  fo^ 
;  Qier  a  lien  to  their  exclusion ;  and  which,  in  the  distribution,  ad- 
'  mitted  the  bills  for  the  amount  which  the  Bank  received  fortkem 
when  issued.  The  other  creditors  of  the  Company  were  not  di- 
rectly before  this  Court — they,  so  far  as  the  record  of  that  case  dis- 
closes, acquiesced  in  the  Decree.  The  judgment  pursued  the 
record ;  and  it  was  adjudged  that  the  Decree  of  the  Court  below, 
be  revet«ed — that  is,  reversed  eo  far  as  it  vras  presented  by  die 
record  for  review.  This  is  manifest  in  the  specifications  which 
follow,  and  which  specifications,  beyond  doubt  qualify  and  limit 
the  general  statement,  that  the  judgment. of  the  Court  below  be 
reversed.  The  specifications  are  as  follows :  "  First,  because  it  is 
the  opinion  of  this  Court  that  the  biU  holders  had  a  panunonnt 
lien  only  on  the  fund  raised  by  the  sale  of  the  Rail  Road  frotn 
Macon  to  Griffin,  and  so  much  only  of  the  Road  from  Griflin  to 
the  tonuinus  in  DeKalh  as  was  built  by  the  Monroe  Rail  Road  tc 
Banking  Co,  prior  to  the  2d  August,  1842,  and  that  the  conliaci- 
ors  of  the  second  part,  under  the  agreement  of  2d  August,  1842, 
in  the  record  mentioned,  had  a  prior  and  superior  equity  to  the 
bill  holders,  to  be  paid  out  of  the  sud  fund  in  proportion  to  the 
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relative  value  of  the  work  done  by  them  on  eaid  Road,  and  mate- 
rials and  equipments  fumiBfaed,  between  Griffin  and  the  terminua 
of  the  Road  in  the  County  of  DeKalb.  And  that  the  Court  be- 
low committed  error  in  excluding  said  contractors  from  any  par- 
ticipatioa  in  said  fund,  to  the  extent  of  the  relative  value  of  their 
claim  for  wotlc  and  labor  done,  and  materials  and  equipments  fur- 
nished said  Road  between  the  city  of  Griffin,  and  the  terminus  in 
DeKalb  County  aforesaid."  The  judgment  then  proceeds  todi 
lect  a.  commission  to  be  raised  to  make  the  aj^ortionment  agree- 
ably to  the  specification  just  recited,  and  proceeds,  "  Second,  be- 
cause the  Court  below  committed  error  in  deciding,  that  the 
^ank  bills  should  take,  each  in  proportion  to  the  value  received 
by  tbe  Bank  for  it,  at  the  time  of  its  emission  by  the  Bank,  it 
being  tbe  opinion  of  this  Court  that  each  Bank  bill  should  take  in 
proportion  to  the  quamum  of  conaidei-ation  paid  therefor,  by  the 
holder,  or  claimant  on  the  fund,"  The  only  questions  made  and 
determined,  are  those  already  stated,  the  Decree  remaining  ex  vi 
termini,  as  to  all  other  things  intact.     1  Kelly,  435. 

[3.]  So  that  the  plaintiffin  error  was  too  late — the  matter  waa 
ret  Jmdieata. 

[3.]  If,  however,  he  was  in  time,  and  we  were  now  called  upon 
to  say  whether  the  lien  of  the  bill  holders  attached  upon  the  en- 
tire  fund  to  tbe  exclusion  of  judgment  liens,  we  should  be  con- 
strained to  say  that  it  did.  If  it  attaches  at  all,  and  we  are  clear 
that  it  does,  it  must  attach  upon  all  the  property  of  the  Company. 
Not  alone  upon  the  Road  itself,  its  furniture  and  equipments,  but 
upon  all  the  property  of  the  Company.  The  language  of  the 
Statute  is  very  broad  and  comprehensive ;  it  is  as  follows :  "  The 
Rail  Road  to  be  built  by  said  Company,  from  Macon  to  Forsyth, 
together  vrith  all  the  revenue  arising  therefrom,  and  all  the  prop- 
erty,  equipments  and  ^ecU  therewith  connected,  shaU  be  pledged 
and  bound  for  the  redemption  of  the  notes  or  bills  issued  by  or 
from  said  Company."  Prince,  373.  This  indeed,  ia  not  with  us 
an  open  question — for  although  the  judgment  in  CoUin»  vt.  7%e 
Central  Bank,  was  to  the  extent,  and  no  more,  as  stated ;  yet,  in 
the  opinion  rendered  in  that  case,  the  construction  now  given  was 
putttponthis  claose  of  that  charter.  This  Court  in  that  opinion 
say,  "  the  Road  to  be  buill  by  the  Company,  and  all  the  rights  of 
the  Company  connected  therewith,  which  would,  in  law,  be  sub- 
ject to  the  payment  of  the  debts  of  tbe  Company,  were  intended 
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to  be  pledged  and  bound  for  the  ledemption  of  the  notes  or  billi 
issued  by  tbe  Company ;  and  in  our  judgment,  ao  much  of  the 
aale  of  said  Rood,  bu3t  by  said  Company,  and  equipments  and 
materials  Airnished  by  tbem,  ougbt  fitst  to  be  applied  to  the  claims 
of  die  bill  holders.  That  the  bill  holden  under  thatsectioii  ofdie 
charter,  acquired  all  the  lights  wbich  belonged  to  the  Company, 
but  no  other ;  and  to  that  extent  only,  we  are  of  the  opiiuoa  the 
decision  c^the  Court  below  was  correct.".  1  £etfy,  455. 
I«et  the  judgment  <^the  Court'below  be  affirmed. 
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CASES 

ARGUED  AND   DETERMINED 

IN  THE 

SUPREME  COURT  OF  THE  STATE  OF  GEORGU, 
AT  CASSVILLE, 

MARCH   TERM,   1348. 


No.  36. — AvavBTVs  M.  Park,  plamdff  in  error,  vs.  The  Statb 
OF  GrEOBoiA,  defendant  in  error. 

[  1.  ]  In  QeorgU,  a  Bberiff  ii  not  s  judicial  ofGcer,  and  nlthougli  an  instrnmenl  ta- 
ken by  faim,  for  tbe  appearance  Oftbs  defeiulaiit  to  amwer  a  criminal  charge, 
i«  ikot  technically  a  recoftiitanet.  Mill  it  ia  good  ai  a  hond  or  obligation,  and 
acire  facias  is  the  proper  remedy  for  its  fotfeitnre. 

[2.]  Before  Bail  in  ■  criminal  case  can  be  made  liable,  tba  rec<Hd  miul  sbow, 
that  the  principal  was  called  and  did  not  appear. 

Scire  &cias,  in  Murray  Superior  Court.    Tried  before  Jadge 
WaioHT. 

The  &ctti  are  at&ted  in  the  decieion  of  the  Court 

"Wm.  Martin,  for  pluntiffin  error,  cited  Uotchk,  788,  776  (* 
783.     2  KeUy,  365,  '6. 

W.  AiKiN,  contra. 
roL.  IT.  42 
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Bi/  the  Court. — Luhpiun,  J.  delivering  the  opimon. 

Wallace  H.  Paric  waa  arrested  on  the  26th   of  September, 
1844,  for  the  ofTeDce  of  libel ;  and  the  Sheriff,  C.  W.  Bond,  took 
from  the  accused,  aiid  Augustus  M.  Park,  his  surety,  an  instru- 
ment as  follows : 
Gboboia,  Murrat  Countt — 

"  Know  all  men  by  these  presenta,  that  we,  Wallace  H.  Pait 
and  AuguatuB  M.  Park,  are  held  and  firmly  bound  unto  His  Ex- 
cellency, George  W.  Crawford,  Governor  of  said  State  for  the 
time  being,  and  his  successors  in  office,  in  the  just  and  fiill  sum  of 
five  hundred  doDus.for  the  true  payment  of  which  we  bind  oor^ 
selves,  our  heirs,  executors  and  administrators,  jobtly  and  sever- 
ally, firmly  by  these  presents,  sealed  vrith  our  seals,  and  dated 
this  26th  day  of  September,  1844. 

"  The  condition  of  the  above  obligation  is  such,  that  if  the 
above  bound  Wallace  H.  Park  shall  personally  appear  before  the 
Superior  Court,  to  be  held  for  said  county,  on  the  fourth  Mon- 
day in  March  next,  then  and  there  to  answer  the  State  aforesaid, 
for  and  concerning  the  ofience  of  Libel,  with  which  the  said 
Wallace  H,  Park  stands  charged  ie/ow  me,  and  shall  then  and 
there  stand  to  and  abide  the  decision  of  said  Court,  and  shall  sot 
depart  thence  without  leave  of  the  said  Court,  then  the  above  oh- 
Sgation  to  be  void,  else  to  remain  in  full  force. 

Wallace  H.  Park,  [l.  b.] 
AuousTus  M.  Park,  [l.  s.j 

"Acknowledged  before  me, 
■      C.  W.  BoNn,  Sheriff." 

This  paper  was  returned  to  Court  by  the  Sheriff.  At  Sep- 
tember Term,  1845,  the  Grand  Jury  of  Munay  county  found  a 
"  Tme  Bill "  against  Wallace  H.  Park  for  a  Libel  j  and  on  the 
£ret  of  April,  1846,  a  tcWefaeia*  issued  against  the  principal  and 
his  bail,  which  was  terveA  on  the  same  day  on  Atigustus  M.  Puk, 
and  rotumod  not  found  an  to  Wallace  H,  Paik, 

Augustus  M,  Park,  on  the  27th  September,  1847,  showed  for 
cause  why  judgment  should  not  be  awarded  against  him — 

Ist,  That  the  instrument  sued  on  purported  to  be  a  voluntary 
bond,  and  therefore  could  not  be  sued  on  by  idre  faciat,  with- 
out forfeiture. 
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3d.  The  condition  of  said  bond  did  not  set  forth  that  Wallace 
H.  Park  was  charged  with  any  offence. 

3d.  Because  a  voluntary  bond  is  not  subject  to  Forfeitura  on  the 
minutes  as  a  recognizance. 

4th.  That  the  instrument  set  forth  in  the  icire  Jaciat,  was  not 
taken  by  or  before  any  Judicial  Officer,  but  by  the  Shciiff,  who 
is  not  authorized  to  take  the  same. 

The  Court  overruled  all  of  these  objections :  whereupon,  the 


It  appears  by  the  statement  of  the  Judge  before  whom  this 
proceeding  was  had,  that  the  State  proposed  to  shew  that  the 
bond  was,  in  fact,  taken  under  the  direction  of  a  Judicial  Officer, 
and  the  penalty  fixed  by  him. 

Is  this  a  valid  bond  T  Has  the  proper  remedy  been  pursued  t 
And  does  the  recorii  fumish  legal  evidence  of  the  factl  These 
arc  the  questions  necessary  to  be  considered  and  settled  by  this 
Court. 

[1.]  It  is  perhaps  true,  that  this  instrument  is  not  technically  a 
recognisance — for  that  is  an  obligation  of  record,  which  one  enters 
into  before  some  Court  of  Record,  or  Magistrate  duly  authorized, 
with  condition  to  do  some  particular  act.  The  instrument  before 
us,  for  aught  that  appears  to  the  contrary,  was  taken  by  the  Sher- 
iff; at  any  rate,  it  was  acknowledged  liefore  hint.  It  is  suggested 
in  the  transcript,  that  the  State  proposed  to  prove  that  the  priso' 
ner,  when  arreated,  was  taken  before  a  Magistrate,  and  the  pen- 
alty of  the  bond  fixed  by  hitn;  and  wo  are  not  prepared  to  say 
but  that  an  extrinsic  fact  like  this,  might  have  been  shewn' 
without  violating  the  rule  that  instruments  like  this  cannot  be 
aided  by  parol  averments,  and  that  they  must  stand  or  fall  by 
themselves,  with  the  aid  of  such  intendments  as  the  Court  can 
reasonably  make.  Nay  more— who  is  the  "me"  referred  to  in 
the  condition  of  this  bond,  before  whom  the  prisoner  is  alleged 
to  have  stood  charged  with  the  offence  of  LibeU  Was  it  the 
Sheriff,  or  was  it  the  Magistrate  before  whom  it  was  the  duty  of 
the  arresting  officer  to  have  taken  the  accused — either  for  com- 
mitment or  bail  1  And  is  not  this  one  of  those  latent  ambiguities 
which  may  be  supplied  by  avorment  and  proofi  None  fuch, 
however,  was  actually  tendered,  and  we  here  drop  this  matter; 
and  especially  as  we  are  of  the  opinion  that  the  party  having  en- 
tered into  this  <^hgation  voluntarily,  and  without  coercion,  that 
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it  is  good.  Deanard  If  Alexawlcr  rt.  the  State  of  Georgia,  2 
Kelly,  137.  Famhaia  v».  Morriton,  2  Ld.  Ray.  1138.  JohnMm 
vt.  Lasere,  lb.  1458.  Edgcomb  vt.  Dee,  Vaughn,  102, 103.  The 
Shciitr,  it  is  conctMlcii,  has  no  right  to  exact  bail,  yet,  if  the  per- 
son aiTcstcd  will  submit  lo  give  the  obligation,  it  will  bind  him 
and  the  security.  Phelps  vs.  Parks,  4  Verm»iU  R.  488.  And  in 
Kearns  va.  The  Sta!e,  3  Black.  334,  the  Supreme  Court  of  Indi- 
ana adjudicated  the  identical  question  made  by  this  record,  hold- 
ing that  if  a  penal  bond  taken  by  the  SherifTibr  the  defendant's 
apjiearance  to  an  indictment,  show  on  its  face  that  it  was  signed 
and  Mealed  in  the  presence  of  the  Sheriff",  and  approved  by  himr 

Our  own  Statute  would  Beem  to  bo  conclusive  upon  this  point. 
It  enacts  that  *'  when  any  person  or  persons  shall  enter  into  any 
"recognizance  or  ohligalion,  for  the  appearance  of  another  to  an- 
"  ewer  any  indictment,  infoimation  or  prescntmeiit  of  a  Grand 
"Jury  for  any  offence  committed  against  the  laws  of  this  State,  or 
"  who  shall  be  bound  in  any  recognizance,  bond  or  obligation,  to 
"  prosecute  or  to  answer  to  any  criminal  charge,  or  to  give  en- 
"  dcnce  in  any  criminal  caie  whatever,  and  shall  &il  to  pro- 
"  duce  the  body  of  his,  her  or  their  principal  or  principals,  at  the 
"  Court  according  to  the  tenor  and  effect  of  said  recognizance, 
"  bond  or  obligation,  when  recognized  ao  to  do,  then  and  in  that 
"  case,  it  shall  bo  the  duty  of  the  Soliciior  General,  or  prosecu- 
■'  ting  Officer,  to  tlie  several  Courts  of  this  State,  to  which  said  re- 
"  cognizance,  bond  or  obligation  shall  be  returnable,  to  forfeit 
"  said  recognizance,  bond  or  obligation,  in  the  manner  heretofoi-e 
"  practised  in  this  State."     Prince,  470,  471. 

We  repeat,  therefore,  that  although  this  instrument  bo  not 
strictly  a  recognizance — neveilbcless,  under  this  section  of  the  Act 
of  1831,  it  is  clearly  a  good  Statutory  bond  or  obligation.  And 
this  being  admitted,  it  follows  as  a  corollary,  that  the  proper  rem- 
edy is  by  scire/aciaa.  In  habere  v».  EmUy,  2  Strange,  745,  the 
Court  of  King's  Bench,  in  pronouncing  judgment  upon  a  «ctrc 
facias,  sued  out  as  this  is,  upon  an  obligation  which  was  not  of 
rccoi-d,  nor  executed  before  the  proper  Court,  say,  "  But  be  that 
as  it  may,  here  is  a  bond  which  is  not  fulfilled  ;  therefore,  tl*e 
tcire/acias  is  proper,  and  the  award  upon  it  must  be  affirroed." 
But  hero  again,  it  is  useless  to  invoke  foreign  pi-ecedents.  The 
remedy  by  scirejbcias  upon  a  bond  estreated,  is  given  expressly 
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bjf  the  second  sectioo  of  the  Act  already  referred  to.  It  is  in 
these  words:  "It  shall  be  the  duty  of  the  Clerks  of  the  several 
Superior  Courts  afpresaid,  to  issue  a  scire  Jadat  on  all  forfeited 
Tecogoizances,  bond*  or  obligationi,  against  the  principal  and  sure- 
ty," &c.     Prince,  671. 

[2.]  The  objection  that  there  is  no  oSence  recited  in  the  Bond, 
is  abandoned  upon  the  argument,  and  the  last  ground  to  be  no- 
ticed, is,  whether  there  is  sufficient  evidence  upon  the  record  of 
the  forfeiture  of  this  bond.  The  only  testimony  is  an  entry  by 
R.  W.  Jones,  Solicitor  General,  upon  the  bond,  of  "  Recognizance 
forfeited,  September  Term,  1845."  It  is  the  opinion  of  this 
Court,  that  before  bail  can  be  made  liable,  the  reatrd  must  shew 
that  the  principal  was  called,  and  did  not  appear.  There  must 
appear  upon  the  record,  adjudgment  of  forfeiture.  And  the  omis- 
sion in  this  case  is  essential  and  &tal.  An  entry  of  the  Judge  ou 
the  Criminal  Docket, will  not  suffice ;  (Burney,  appellant  vt.  Boyett, 
1  Hoteard't,59;J  neitherwilltheindorsementoftheSolicitor Gen- 
eral upon  the  bond  or  bill  of  indictment.  Thisjudgment  JViWismat- 
terof substance  ;  itinvolveBBeriousconsefjuencestotheparties  ;  it 
is  of  such  absolute  verity,  that  nothing  can  be  averred  against  it ; 
the  &ct  of  forfeiture  can  only  bo  denied  by  pleading  nul  tiel  re- 
cord.  The  regular  mode  of  proceeding,  to  prevent  a  forfeiture 
from  accruing  from  the  ignorance  or  inattention  of  the  accused, 
is  to  call  such  person,  and  to  warn  him  and  his  sureties  of  the 
consequence  of  his  non-appearance:  and  then,  upon  failure,  the 
entry  of  the  judgment  TViri,  should  be  in  the  following  terms: 
*'  This  day,  came  G.  W.  Jones,  Solicitor  of  the  Cherokee  Circuit, 
who  prosecutes  for  the  State  of  Georgia,  and  shows,  that  hereto- 
fore, to-wit  r  on  the  26th  day  of  September,  1844,  W.  H,  Parte 
and  Augustus  M.  Park  entered  into  an  obligation  before  C.  W. 
Bond,  Sheriff  of  Murray  County,  by  which  they  acknowledge 
themselves  to  owe,  and  be  justly  indebted  to  George  W.  Craw- 
ford, Governor  of  said  State,  and  his  successors  in  office,  in  the 
sum  of  Five  Hundred  DoIlarB,  to  be  void  on  condition  that  the 
said  Wallace  H.  Park  make  his  personal  appearance  before  the 
next  Superior  Court,  to  bo  held  for  said  County,  to  answer  for 
the  offence  of  Libel,  Now,  on  this  day,  the  said  Wallace  H. 
Park  being  solemnly  called  to  come  into  Court,  to  answer  said 
charge,  and  the  said  Augustus  M  Park,  his  bait,  having  been 
warned  to  present  the  body  of  his  principal,  whom  he  engaged  to 
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l)c  prcHcnt  tilis  day,  to  answer  Hoiilcliargc — niid  the  said  partwarcs- 
pcclivcly  liaviiig  wholly  iiiude  di:l'inilt  ;  it  Is  tlicrcforo  considered  by 
tlie  Couit,  that  the  said  Wallace  H.  Park  and  Augustus  M.Paik 
forfeit  their  obligation — and  that  the  said  George  W.  CrBwfordj 
{or,  his  successor,}  recover  against  the  aaid  Wallace 

H.  Park  and  Augustus  M.  Paik,  the  sum  of  Five  Hundred  Dol- 
lars, the  amount  of  their  obligation,  so  foifeitcd  as  aforesaid,  un- 
less at  the  next  teim  of  this  Court  they  shew  sufficient  cause 
why  this  order  should  not  be  made  final,  and  a  tcirc  facta* 
is  ordered  to  issue." 

In  tliB  State  vs.  Amos  Grigsby,  3  Ycrg.  280,  the  scitc  facia* 
charged  that  Luther  M.  Grigsby  had  been  indicted  for  the  crime 
of  Forgeiy,  that  he  was  bound  for  his  appearance,  together  with 
Amos  Grigsby,  in  the  sum  of  SIOOO.  Averment  that  the  said  Lu- 
ther made  default ;  and  the  said  Amoa  being  called  to  bring  into 
Court  the  said  Luther,  failed  to  do  so,  whereby  he  had  forfeited 
to  the  State,  &c.  To  this  there  was  a  plea  of  nul  tie!  record. 
And  Catron,  Ch.  J.,  in  delivering  the  opinion  of  the  Court,  say? , 
"  There  was  no  evidence  in  the  record,  shewing  that  Luther  Grigs- 
by had  not  appeai'ed  as  he  was  Ixiuiid  to  do.  This  was  clearly  a 
failure  of  the  record  to  sustain  the  issue." 

The  same  doctrine  was  re-affirmed  by  the  same  Court  in  tlie 
subsequent  case  of  IVJiile  ^  ChilcuUvs.  The  State,  5  Yerg.  183, 
where  Gi-ecn,  J„  in  delivering  the  opipion  of  the  Court,  re- 
marked, "  That  from  aught  that  appear*,  the  principal  might  have 
been  in  attendance." 

Additional  authority  need  not  be  adduced,  nor  argument  ot^ 
fered,  I  apprehend,  to  establi^ih  that  the  forfeiture  to  warrant  the 
Clerk  in  issuing  the  scire  facias,  can  only  appear  of  record. 

Upon  this  ground,  then,  the  judgement  below  must  be  reversed, 
and  the  scire  facias  arrested.  It  may  be  that  a  judgment  was  ta- 
ken, and  that  fact  being  made  sati.^factorily  to  appear,  tho  Court 
below,  upon  proper  appbcation  and  proof,  might  allow  it  to  be  en- 
tei'ed  nunc  pro  twne.  For  the  present,  at  least,  the  transcript  seat 
up  to  this  Court,  fumiahes  no  such  evidence. 
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No.  37. — PiNCKNEY  McL.iNE,  plaintiff  in  error,  p».  The  State 
OF  GeoitciA,  defendant  in  error. 

[!.}  Testimoiiy  taken  by  laterrogKtoribB  and  ComtDuaion,  according  to  the  Act 
of  ISll,  canikot  be  read  in  eriUeoce  so  the  trial  of  a  criuiiaBl  causa,  In  behalf 
of  the  defendaiit. 

[3.]  Where  it  appeared  on  the  faca  of  the  Indictment,  that  the  offettce  with 
which  the  defendant  waa  charged,  waa  barred  hj  the  Statute  of  Limilatiouti, 
nud  none  of  ihe  exceptioni  mentioned  in  the  Statute  to  preveut  Its  operation 
were  alleged  therein,  a  motion  la  arreat  the  judgment  was  allowod. 

[3.]  Where  tbe  teatimony  ii  conflicting,  relative  tu  Ibe  obaracter  of  the  dwelling 
house  alleged  lo  have  been  burned  by  the  delendani,  a  new  trial  vdll  uot  be 
giBDted,  where  tbe  law  and  the  facta  of  the  case  have  been  Ikirly  aulimitted 

Indictment  for  Arson,  in  Habersham  Superior  Court.  Tried 
before  Judge  Dougherty,  September  Term,  1847. 

The  plaindfi*  in  error,  together  with  one  Thomas  Heatb,  Perry 
Munroe  and  William  Mince,  were  indicted  at  the  April  Term, 
1847,  of  the  Superior  Court  of  Habersham  County,  for  the  of- 
fence of  Arson.  "  For  that  the  said  Thomas  Heath,  Perry  Mun- 
roe, William  Mince  and  Fincknoy  McLane,  on  the  lOtb  day  of 
February,  1842,  with  force  and  arms,  in  the  County  aforesaid, 
maliciously,  wilfully  and  feloniously,  did  set  fire  to  and  bum  a 
house,  used  as  a  dwelling  house,  in  the  nighttime — the  property, 
and  in  the  poasoasion  of  Moses  Horshaw,  in  the  County  of  Hab- 
ersham ;  tbe  said  house  not  being  then  and  there,  in  a  town  or 
city  or  village." 

"  And  the  Jurors  aforesaid,  upon  their  oaths  aforesaid,  do  fur- 
ther charge  and  accuse  John  Heatb,  of  the  County  and  State 
aforesaid,  with  ^e  offence  of  being  accessory  before  the  fact.— 
For  that  be,  the  said  John  Heath,  in  the  County  aforesaid,  beforo 
the  said  felony  was  committed,  in  form  aforesaid,  to-wit :  on  the 
10th  day  of  February,  in  the  year  aforesaid,  iuthe  County  afore' 
Bud,  did  feloniously,  maliciously,  wilfully  and  unlawfully  incite, 
move,  procure,  counsel,  biro  and  command  the  eaid  Thomas 
Heath,  Peny  Munroe,  William  Mince  and  Pinckney  McLano, 
the  said  felony  in  manner  and  form  aforesaid,  to  do  and  commit, 
contrary  to  the  laws  of  said  State,  tbe  good  order,  peace  anddig* 
nity  thereot." 
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The  plaintiff  id  error  was  placed  upon  his  trial,  at  tbe  OcmW 
Term,  1847,  of  said  Court. 

During  the  progress  of  the  case,  the  defetulant  below  offered 
in  evidence  the  Interrogatoriea  of  Isaac  Wilkins  and  John  Wil- 
kins.  The  Couit  rejected  the  testimony,  on  tbe  ground  diat  In- 
terrogatoriea  could  not  be  received  for  tbe  defendant  in  a  crimi- 
nal caae,  to  which  decision  defendant  below  excepted,  and  er- 
ror has  been  assigned. 

The  evidence  disclosed,  that  a  house  belonging  to  Moses  Hor^ 
shaw  was  burned  in  the  night-time,  in  January  or  February, 
1843,  but  no  knowledge  of  the  perpetrators  came  to  tlie  prosecu- 
tor, (Horshaw,)  untiipctober Term,  1846.  ThehouBe,itseemed, 
was  built  for  a  storehouse,  and  shelved  as  such,  but  never  used  as 
such — witness  had  used  the  house  as  his  dwelling  house.  lE 
stood  some  60  yards  from  the  old  dwelling  house  of  the  family  of 
the  prosecutor;  his  family,  at  tbe  time  of  the  burning,  and  for 
several  years  previous,  lived  in  Clarksville.  The  prosecutor 
owned  a  gold  mine  near  by,  and  for  two  years,  when  he  cams  to 
attend  bis  mine,  slept  in  the  house  afterwards  bui-nt.  Thire  was 
a  bedstead  and  bed-cord  in  the  house  when  burnt,  although  no 
one  had  slept  there  for  six  months  previous. 

The  defendant  was  proved  to  have  been  present,  at  the  time 
tbe  house  was  burnt,  and  tbe  testimony  was  contradictory  as  to 
bow  far  he  participated  in  it  It  is  unnecessary  for  the  poinn 
made  before  this  Court,  to  state  that  testimony.  It  was  proven 
that  John  Wilkins,  Isaac  Wilkins  and  Henry  Heath,  were  pres- 
ent at  the  same  time,  and  were  not  included  in  the  indictment. 
All  agreed  at  the  time,  that  if  any  one  disclosed  the  Act,  tbe  oth- 
ers should  kill  him.  Upon  this  point,  also,  tbe  evidence  did  not 
agree. 
'  The  Jury  found  the  defendant,  Pinckney  McLane,  guil^. 

Whereupon,  {by  consent  of  the  Solicitor  General,)  counsel  for 
defendant,  moved  in  arrest  of  judgment,  and  for  a  new  triaL 

In  arrest  of  judgment — 

1st.  That  the  indictment  does  not  shew  diftt  tbe  house  bnmed, 
was  the  dwelling  house  of  any  one. 

Sd.  That  the  indictment  showed  uponita  face  that  it  was  barred 
by  the  Statute  of  Limitations,  and  did  not  shew  on  Its  &co  any 
thing  by  which  the  effect  of  tbe  Statute  could  be  avoided. 
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3d.  That  the  indittment  does  not  ebow  that  the  houae  burned, 
was  situated  within  the  jurisdiction  of  the  Conrt. 

4th.  That  the  count,  in  the  indictment  in  which  the  defendant 
was  charged,  does  not  conclude  in  the  words  required  by  the 
Statute. 

And  for  a  new  trial — 

iBt.  Because  the  rerdict  was  conti'ary  to  the  evidence. 

2d.  Because  the  Court  erred  in  refusing  to  charge  the  Jury, 
that  it  was  necessary  to  be  proved  that  the  house  burned,  either 
was  the  permanent  abode  of  the  prosecutor,  or  some  part  of  his 
family,  or  that  it  had  been  so,  and  had  been  left  with  an  intention 
to  return  and  use  it  again  as  such. 

3d.  Because  the  testimony  showed  that  the  house  burned,  was 
not  Horshaw's  dwelling-house,  in  the  meaning  of  the  law. 

4th.  Because  the  testimony  showed  that  the  perpetrators  of 
the  oficnce  were  known  at  the  lime  it  was  committed,  to  others 
besides  those  indicted,  and  there  was  no  evidence  that  the  offend- 
ers were  unknown  to  any  one  but  the  prosecutor. 

Both  of  which  motions  were  overruled  by  the  Court ;  to  which 
decisions  the  defendant  below  and  plaintiff  iu  error  excepted,  and 
for  grounds  of  error  assigns — 

lat.  That  the  Court  erred  in  rejecting  the  testimony  of  John 
Wilkins  and  Isaac  Wilkina,  taken  by  inten'ogatories,  and  offered 
by  the  defendant. 

2nd.  That  the  Court  below  eired  in  overniling  the  motion  of 
defendant,  in  arrest  of  judgment,  made  on  the  following  ground;), 
Tiz  : 

First,  That  the  indictment  does  not  show  that  the  house  burned, 
ivas  the  dwelling-house  of  any  one. 

Second,  That  the  indictment  showed  upon  its  face  that  it  was 
barred  by  the  Statute  of  Limitations,  and  did  not  show  on  its  face 
any  thing  by  which  the  effect  of  the  Statute  could  be  avoided. 

Third,  That  the  count  of  the  indictment  in  which  the  defendant 
was  charged,  does  not  conclude  in  the  words  required  by  the 
Statute. 

3d,  That  the  Court  erred  in  overruling  the  motion  for  a  new 
trial  made  by  the  defendant,  on  the  following  grounds,  viz. 

That  the  testimony  showed  that  the  house  burned  was  not 
Horshaw's  dwelling  house,  in  the  meaning  of  the  law. 

ThtU  the  testimony  showed,  that  the  perpetrators  of  the  offence 
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were  known  at  the  time  it  was  eommitled,  to  otbera  beridea  those 
indicted,  and  there  wae  no  evidence  that  the  ofiendere  were  nn- 
known  to  any  one  but  the  prosecutor. 

Underwood,  Ovbrbt  and  Hull,  for  the  plaintiS'in  error,  cited 
and  commented  on  the  following  authorities  :  Riutell  if  Ryam, 
80,  140.  Leach,  186,  771,  877.  RMistil  m  Crima,  806.  EaH, 
P.  C.  496,  7,  8.  RoKcoe,  Cr.  Bv.  260,  870.  Arehb.  Cr.  P.  284, 
90.  People  v».  Reeder,  1  Witeel.  Cr.  Cat.  418.  1  Haie,  305.  25 
Eng.  Com.  Law  Rep.  452. 

Walker,  Solicitor  Genei'al,  and  Hillyeb,  contra. 

By  the  Court. — Warner,  J,  delxTering  the  opinion. 

[1.]  The  plaintiS'in  error  excepted  to  the  decision  of  the  Conrt 
below,  in  I'ejecting  the  testimony  of  John  Wilkins  and  Isaac  Wil- 
kins,  taken  by  intoiTogatoiies  and  commission,  as  provided  by  tfae 
Act  of  1811,  on  the  part  of  the  plaintiff  in  error,  wbo  wa«  the  de- 
fendant below. 

We  think  there  was  no  error  in  the  deeiaion  of  the  Court,  b 
rejecting  diis  testimony.  The  causes  contemplated  by  the  Act  of 
1799  and  the  Act  of  1811,  were  civil  causes,  in  which  the  testi- 
mony of  absent  witnesses  is  authorised  to  be  taken  by  Commis- 
sioners, and  not  critninal  causes.  Where  a  witness  resides  be- 
yond the  jurisdiction  of  the  State,  and  the  compulsory  process  of 
the  Court,  for  obtaining  witnesses  in  hie  &vor,  could  not  be  ren- 
dered available  for  a  defendant  in  a  criminal  cause,  we  do  not  in- 
tend to  be  understood  as  deciding  that  testimony  in  bis  favor  might 
not  be  taken,  under  such  rules  and  restrictions  as  the  Court  in  iti 
discretion  might  adopt,  by  interrogatories  and  commission.  We 
leave  that  an  open  4ueBtion,  to  bo  determined,  whenever  it  shall 
arise. 

Tbe  second  assignment  of  error  is,  that  the  Court  erred  in  or- 
emtling  tbe  motion  of  defendant  in  arrest  of  judgment,  on  the 
ground  that  the  indictment  does  not  abew.'tbat  the  bouse  burned 
was  the  dwelling  house  of  any  one. 

The  in4ictment  charges  that  tbe  defendant,  with  force  and 
arms,  in  the  county  aforesaid,  maliciously,  wilfiiUy,  unlaw£illy 
and  feloniously,  did  set  fire  to  and  bum  a  hoase,  lutd  tu  «  dwd- 


bv  Google 


CASSVILLE,  MARCH  TERM,  1948.  339 

McLaoe  ri.  The  Slate  of  Georgia. 
ling  house,  in  the  night  time,  the  property  of  Moses  Horehaw,  in 
the  county  of  Habersham.  The  iodictment  cbarges,  that  the 
bou»e  burned,  was  uied  as  a  dwelling  house,  the  property  of  the 
prosecutor.  "Arson  is  the  malicious  and  wiliul  burning  of  the 
house  or  out-house  of  another.  The  wilful  and  malicious  burning 
of  the  dwelling  house  of  another,  on  a  farm  or  plantation,  or  else- 
where, (not  in  a  city,  town  or  village,}  shall  be  punished  by  impris^ 
onroent  and  labor  in  the  Penitentiary,  for  any  term  not  less  than 
fire,  nor  more  than  twenty  years."  Prince's  Dig.  627.  Eveiy 
house  for  the  dwelling  and  habitation  of  man,  is  taken  to  be  a 
mansion  house,  wherein  burglary  may  be  committed.  RoKoe't 
Crim.  Ev.  S61.  A  loft,  situated  over  a  coach  house  and  stables, 
and  converted  into  lodging  rooms,  has  been  held  to  be  a  dwelling 
house.  2  Rvudl  <m  Crime*,  13.  We  are  of  the  opinion,  the  in- 
dictment charges  the  offence  sufficiently  plain,  that  the  nature  of 
it  may  have  been  easily  understood  by  the  jury,  as  required  by 
the  penal  code.     Prince,  658. 

[2.J  Another  ground  of  error  assigned  is,  that  the  Court  below 
refused  to  aiTest  the  judgment,  on  the  ground  that  the  indictment 
showed  u[>on  its  face,  that  it  was  barred  by  the  Statute  of  Limita- 
tions, and  did  not  show  on  its  face  anything  by  which  the  effeci 
of  the  Statute  could  be  avoided.  By  the  Penal  Code  of  1833,  il 
is  declared,  "In  all  other  cases  (except  murder)  where  the  pun- 
ishment is  death,  or  perpetual  imprisonment,  indictments  shall  be 
filed,  and  found  in  the  proper  Court,  within  seven  years  next  af- 
ter the  commission  of  the  offence,  and  at  no  time  thereafter.  Id 
all  other  felonies,  the  indictments  shall  be  found,  and  filed,  in  the 
proper  Court,  within  four  years  next  atler  the  commission  of  the 
offence,  and  at  no  time  thereaiter.  Provided  nevertheless,  that  if 
the  offender  shall  abscond  from  this  Slate,  or  so  conceal  himself 
that  he  cannot  be  arrested,  such  time,  during  which  such  offender 
lias  been  absent  from  the  State,  or  concealed,  shall  not  he  com- 
puted, or  constitute  any  pait  of  the  said  several  limitations." 
Prince,  662.  By  the  Act  of  December  31st,  1838,  it  is  declared 
the  foregoing  Statute  of  Limitatians,  shall  not  extend  to  those  cases 
in  which  the  offender  or  offenders  is  or  are  unknown.  Hotchk. 
795.  The  offence  is  alleged  in  the  jndictment,  to  have  been  com- 
mitted on  the  10th  day  of  February,  1842.  It  appears  on  the 
lace  of  the  indictment,  that  it  was  filed,  and  found,  at  the  April 
Term,  1847,  of  Habersham  Superior  Court,  more  than  four  years 
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after  the  offenoc  is  alleged  to  have  been  committed.  It  ap- 
pearing on  the  face  of  the  indictment,  that  it  was  not  filed,  and 
found  in  the  proper  Couit,  within  tha  time  prescribed  by 
law,  the  question  is,  ought  the  judgment  to  have  been  arrested  ! 
We  arc  of  the  opinion,  the  judgment  should  have  been  arrested, 
for  the  reason,  that  taking  cveiy  thing  to  be  true,  as  staled  on 
the  face  of  the  indictment,  the  defenilant  was  not  liable  under  the 
law,  to  have  been  indicted,  and  punished,  for  th«  offence  charged 
against  him.  The  Statute  is  peremptory,  and  declares  the  indict- 
ment shall  be  found  and  filed  in  the  proper  Court,  within  four  yeara 
next  after  the  commission  of  the  offence,  and  at  no  time  tkereaf- 
ler.  It  is  a  fundamental  principle,  that  no  peraon  shall  be  de- 
prived of  life,  liberty  or  property,  without  due  process  of  law. 
From  the  face  of  this  indictment,  the  Govcmnieni,  through  the 
agency  of  its  judicial  ofEccre,  not  only  seeks  to  deprive  the  citi- 
zen ot  his  liberty,  without  authority  of  law,  but  in  express  viola- 
tion of  the  declared  will  of  the  Legislature.  'Wlien  the  prosecu- 
ting officer  for  the  State,  prefers  a  bill  of  indictment  agniost  one 
of  the  citizens  thereof,  for  a  violation  of  a  pubhc  law,  he  is  bound 
to  allege  such  facts,  as,  if  established  by  evidence,  will  authorise 
the  aiTest,  detention,  and  judgment  of  the  law  thereon.  The  in- 
dictment must  not  only  show  to  the  Court  upon  its  face,  that  a 
public  law  of  the  State  has  been  violated,  but  it  should  also  ap- 
pear, ihat  the  defendant  has  lieen  indicted  therefor,  in  the  man- 
ner, and  within  the  time,  prescribed  by  the  laws  of  thfe  land.  All 
such  facts,  and  allegations,  as  are  neccssaiy  under  the  law,  to  au- 
thorize the  arrest,  detention,  trial  and  con\-iction  of  the  defend- 
ant, should  affirmatively  appear  on  the  face  of  the  indictment ; 
then,  it  will  be  pi'esumed,  from  an  inspection  of  the  indictment, 
that  such  facts  and  allegations  were  duly  proved  on  the  trial,  and 
the  judgment  of  the  Court  will  appear  to  have  been  authorized 
by  law,  to  those  who  may  come  after  us.  The  public  law  of  the 
State  declares,  that  the  defendant  shall  not  be  indicted  for  the  of- 
fence of  Arson,  after  the  expiration  of  four  years  from  the  com- 
mission of  the  offence,  unless  the  offender  shall  abscond,  or  con- 
ceal himself,  that  he  cannot  be  an'ested,  or  the  ofiender  was  un- 
known. Here  is  an  indictment,  charging  the  defendant  with  the 
ofTonce  of  Ai'son,  on  the  face  of  which  it  appears,  the  offence  was 
committed  more  than  four  yearB  before  the  indictment  was  filed, 
and  found,  in  the  proper  Court.     No  reasbn  stated  wliy  it  was  not 
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found  before.  No  allegation,  that  the  defendant  was  within  ei- 
ther of  the  exceptions  mentioned  :'  how  could  a  judgment  of  con- 
viction by  the  Court  be  supported,  on  this  indictment  under  the 
law  t  The  argument  is,  that  the  Court  is  hound  to  presume  it 
was  pixjved  on  the  trial,-  the  defendant  was  within  one  of  the  ex- 
ceptions mentionod'in  the  Statute.  Admit  such  a  presumption 
could  be  indulged,  in  a  criminal  prosecution,  within  which  one  of 
the  exceptions  was  the  defendant,  or  was  ho  within  all  of  them  1 
Bbh!  leu,  the  defendant,  when  put  upon  his  trial,  on  an  indictment 
barred  by  the  Statute,  b  entitled  to  know  on  what  ground  the 
State  seeks  to  avoid  its  operation,  as  it  may  constitute  a  material 
part  of  his  defonce.  If  the  State  relies  on  the  exception,  that  the 
defendant  absconded  irom  the  State,  he  may  desire  to  show  he 
did  not  abscond  from  the  State  ;  if  on  the  exception  that  he  con- 
cealed himself,  that  he  could  not  he  arrested,  he  might  be  able  to 
show,  by  way  of  rebuttal,  that  he  did  not  conceal  himself,  so  he 
could  not  have  been  arrested  ;  if  on  the  exception,  that  the  offen- 
der was  unknown,  he  might  be  able  to  show,  that  it  was  notori- 
ous in  the  neighborhood,  who  committed  the  offence  :  the  partic- 
ular exception,  relied  on,  should  bo  alleged  in  the  indictment  so 
as  to  notify  the  d^endanl,  that  he  may  be  prepared  to  meet  all 
the  allegations  on  the  part  of  the  State,  at  the  trial. 

In  8  criminal  prosecution,  on  a  motion  in  arrest  of  judgment, 
the  Court  will  not  presume  any  thing  against  the  defendant,  be- 
yond what  appeal's  on  the  face  of  the  indictment ;  or,  aa  was  said 
by  Lord  Mansfield  in  Rex  vs.  Wheatly,  2  Buttow*,  1127,  "In  a 
a  criminal  charge,  thei'e  is  no  latitude  of  intention,  to  include  any 
thing  more  than  is  charged;  the  charge  must  be  explicit  enough 
to  ncppoTt  itself"  After  the  offence  was  barred  by  the  Statute, 
the  indictment  should  not  only  have  charged  the  offence,  but 
should  also  have  alleged,  the  defendant  was  within  one  of  the  ex- 
ceptions mentioned,  which  would  authorize  the  State  to  proceed 
against  himraAer  the  expiration  of  the  four  years  from  the  com- 
misaion  of  the  offence.  It  may  be  stated  as  a  general  rule,  that 
the  time  when  an  offence  is  alleged  to  have  been  committed  in  an 
indictment,  will  not  be  considered  as  material,  so  it  be  previous 
to  the  finding  the  indictment ;  but  where  a  time  is  limited  Jar  pre- 

Jirring  an  indictment,  the  time  laid  should  appear  to  be  toitiin  the 
lime  to  limited.     Arch.  Crim.  Plead.  14.    Chitty's  Criminal  Law, 

marginal  page,  223,     Tht  State  vt.  Beckviti,  1  Stewart  If  For- 
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ter,  319.  On  the  score  of  principle,  we  think  it  was  incumbent 
on  tlie  prosecuting  officer,  to  Uave  alleged  in  the  indictment  the 
particular  exception  on  which  he  ivlied  to  prevent  the  operation 
of  the  Statute,  so  that  it  might  affirmadTcIy  appear  that  the  de- 
fendant was  liable  under  the  law,  to  lie  arrested,  tried  and  con- 
Ticted  for  the  ofibnce;  and  for  the  fiirlher  reason,  that  be  might 
be  prepared  at  the  trial,  to  traveme  all  the  material  allegations 
made  by  the  State  against  him.  We  are  aware,  that  on  the  civil 
side  of  the  Courts,  the  defendant  has  usually  beeq  required  to 
plead  the  Statute  of  Limitations,  by  way  of  defence,  even  when  it 
appeared  on  the  faceofthedeclarBtion,that  the  demand  was  barred 
by  tlie  Statute;  but  we  are  unwilling  to  apply  that  rule  to  crimi- 
nal causes,  in  which  the  life  end  libeity  of  the  citizen  is  involved ; 
believing,  as  we  do,  that  it  is  the  most  regular  and  safe  rule  to 
adopt,  to  require  the  particular  exception  meudwted  in  the  Stat- 
ute, intended  to  be  proved  at  the  trial,  to  prevent  its  operation,  to 
be  alleged  in  the  indictment. 

[3.]  There  is  but  one  other  ground  of  error  taken,  which  was 
insisted  on  before  this  Court,  the  others  having  been  abandoned 
on  the  argument — and  that  is,  the  refusal  of  the  Court  below  to 
grant  a  new  trial,  on  the  ground  that  the  teetimony  ^owed  that 
the  house  burned  was  not  the  dwelling  bouse  of  the  prosecutor, 
within  the  meaning  of  the  law.  The  testimony  was  conflicting  as 
to  the  character  of  the  house  ;  there  was  some  evidence  going  to 
show  it  was  a  dwelling-house.  The  prosecutor  stated,  he  had 
used  it  for  a  dwelling-hoose,  though  built  for  a  store-houae. — 
"Witness  had. two  gold  mines,  and  frequently  changed  bis  resi- 
dence. When  working  at  his  upper  mine,  he  used  the  house  as 
a  dwelling-house,  and  there  was  a  bed-stead  and  cord  in  the 
house,  when  burned. 

The  charge  of  the  Court  to  the  Jury  on  this  branch  of  the  case, 
«a  it  appears  from  the  record,  was  in  Accordance  with  the  law, 
and  fairly  submitted  the  question  to  the  consideration  of  the  Jniy. 
Tbey  found  it  to  have  been  the  dwelling-house  of  the  proBecutor, 
and  in  our  judgment  there  was  no  error  in  revising  the  new  trial 
on  this  ground.  For  the  reasons  already  stated,  the  motim  in 
arrest  of  judgment  must  prevail,  and  on  thM  ground,  the  judg- 
ment of  the  Court  belowmust  be  reversed,  and  anew  trial  granted 
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No.  38. — John  H.  Ldmpun,  administrator  of  Thomas  Mills,  de- 
ceased,  plaintiff  in  error,  rt.  Ambrose  Mills,  defendant. 

[I.]  A  SnreC;  who  hsi  paid  the  debt  of  hii  Principal,  is,  in  b  Court  of  Chancery, 
upon  the  Equity  which  ipringi  uut  of  the  relation  of  Principal  and  Sumt  j,  and 
the  fact  of  payment,  Babrogaled  lo  all  the  righU  of  the  credilor ;  and  ia  the  dis' 
tnbution  of  ihe  auets  of  the  Principal,  ia  entitled  to  occupy  the  place  nod  to 
beaahstituted  for,  the  credilor,  apou  ibe  original  evidence  of  the  debt. 

In  Equity,  in  Floyd  Superior  Court,  before  Judge  'Wright. 
October  Term,  1847. 

The  facts  of  the  case  are  embodied  in  the  opinion  of  the  Court. 

SHACKELroRD  &  HooPER,  for  plaintiff  in  error,  contended  : 

I.  A  aarety  paying  off  the  debt  of  the  principal,  for  which  he 
is  bound,  has  no  right  that  can  be  enforced  in  Equity,  to  have  the 
debt  assigned  to  him ;  but  has  only  the  right  to  have  independent 
eoUateral  tecuritief,  so  assigned.  1  Story's  Eq.  Jut.  513,  14. — 
Copit  r».  Middleton,  1  Tamer  ^  Ruu,  224,  229.  Jone*  w.  Da- 
vid, 3  Cmd,  Eng.  Ch.  665.      Theobald,  Prin'l  and  Surety,  173,  4. 

II.  The  assignment  of  a  debt  which  has  been  paid,  would  be  & 
loere  nullity  in  Equity  as  well  as  at  Law.     Story  Eq.  515,  n  1. 

III.  A  surety  paying  off  a  bond  debt,  will  be  treated  in  mar- 
shalling assets,  as  a  mere  simple  contract  creditor.  1  Story't  Eq. 
916,  7,  n.  2  and  3.     Civil  Law  otherwise.     If>.  320,  I. 

IV.  In  cases  of  Bankruptcy,  the  pi-actico  in  England  is  gov- 
erned by  express  Statute.     6  Geo.  TV.eh.  16.     Theob.  174. 

V.  The  remedy  of  the  surety  is  by  action  Jbr  money  paid,  Ifc- 
Ti»uaiU  r*.  Martinant,  2,  T.  104.  Tkeo.  P.  and  S.  169,  70.— 
Com.  OH  Cont.  398,  9.     1  Slory't  Eq.  617,  18,  note. 

VI-  The  doctrine  or  rale  of  substitution  should  be  equally  ap- 
plicable to  all  coses  that  may  aiise.  In  reference  to  the  Statute 
of  Limitations  it  would  work  injustice.  Com.  on  Con.  70,  73. — 
Theob.P.  IfS.  169,  70. 

VII.  The  state  of  Jndietal  deeinont  in  England  at  the  date  of 
oar  "  adoptbg  Statute,"  does  not  affect  this  question,  if  those  de- 
cisions were  not  founded  on  Law. 
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Wu.  H.  Underwood  &  Tuippe,  for  defendant. 

Judf^B  Lumpkin,  being  a  relative  to  the  plaintiff*  in  error,  (M 
Dot  preside  in  this  cause. 

By  the  Court. — Kisdgt,  J.  delivering  the  opinion. 

This  vras  a  Bill  filed  by  the  plaintiffin  error,  ee  Administrator, 
to  marshal  the  aBsets  of  bis  intestate.  The  defendant  in  his  an- 
swer, set  forth,  that  as  surety  for  the  plaintiff's  intestate  upon  a  note 
of  hand  under  seal,  he  had  paid  the  debt  of  his  principal,  and 
therefore  claimed  in  equity,  to  be  subrogated  to  the  rights  of  the 
creditor,  and  to  come  in,  in  the  maFshalling  of  the  assets,  as  a 
bond  creditor.  The  plaintiff  in  error  claims  that  ho  is  only  an 
open  account  creditor.  The  question,  therefore,  and  the  only 
question  made  upon  this  record,  is  this  :  Can  a  tureli/,  in  Equhy, 
upon  the  settlement  of  an  insolvent  ettate,  who  hat  paid  a  debt  of 
hit  principal  due  upon  an  inttmment  under  teal,  he  abrogated  to  lie 
rightt,  and  tvhttittUed  to  Ihepotition  of  the  creditor,  to  at  to  eome 
in  at  a  creditor  under  that  inttrument,  or  it  he  entitled  vnly  at  a 
creditor  by  open  account  ? 

[l.j  It  is  conceded  in  the  outset,  that  die  authorities  upon  this 
Bubject  do  not  run  a  uniform  course.  The  early  English  cases  ate 
with  the  defendant,  and  recognise  the  right  of  subrogation.  Ga- 
ses of  the  very  highest  authority  in  Great  Britain,  decided  since 
our  revolution,  settle  the  rule  differently,  and  deny  his  right  to  be 
paid,  otherwise,  than  as  a  creditor  by  open  account.  The  Amer- 
ican authorities  are  also  in  conflict,  but  we  think  their  prepon- 
derance is  in  favor  of  the  early  British  mle.  The  Civil  Law  tl- 
Bo  sustains  that  rule,  and  so  do  the  authorities  in  those  countries 
where  tho'Ciril  Law  is  recognised.  We  think,  upon  principle, 
the  rule  of  the  British  Courts,  anterior  to  our  revolution,  right 
If  it  was  not,  it  is  obligatory  upon  us  as  law.  The  Civil  Law  is 
the  parent  of  that  rule — as  it  is,  in  truth,  of  many,  very  many  nf 
the  principles  of  Equity,  which  obtain  in  the  English  Chancery 
Courts.  That  code  is  not  of  binding  authority  upon  us,  but  I 
recognise  in  it,  in  reference  to  many  titles  of  the  law,  and  anioD| 
them  that  of  principal  and  turety,  the  very  best  system  extant. 
Its  broader,  and  more  reasonable,  and  less  fettered  equity,  'v 
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gradually  being  tranefeiTed  into  the  American  Jurisprudence, 
And  wbere  autboritiee  are  in  conflict,  and  principles  doubtful,  a 
Court  does  well  to  allow  the  Roman  Law  to  quiet  the  conflict  and 
dispel  the  doubt.  "We  have  no  difficalty,  either  upon  authority 
or  principle,  in  settling,  as  the  irnle  of  this  Court,  that  a  surety, 
who  ha*  paid  the  debt  of  his  principal,  is,  in  a  Court  of  Equity,  en- 
titled, in  all  respects,  to  occupy,  in  the  distribution  of  his  estate, 
the  place  of  the  creditor. 

It  is  a  well  settled  doctrine  of  the  Common  Law,  that  a  surety 
tipon  payment  of  the  debt  of  his  principal,  is  entitled  to  an  assign- 
ment of  aU  the  independent  securities  in  the  hands  of  the  cred- 
itor, with  all  the  remedies  which  he  had  to  enforce  them  against 
the  principal.  The  Roman  Law  goea  Either.  By  that  law,  not 
only  is  be  entitled  to  these  securities,  Wt  be  is  also  entitled  to  be 
substituted  KS  to  the  very  debt  itself,  to  the  creditor,  by  way  of 
cession  or  assignment.  The  debt  in  ikvor  of  the  surety  is  treat- 
ed, not  as  a  paid,  extinguished  debt,  but  as  sold  to.  bim — all  its 
original  obligatory  force,  continuing  against  the  principal:  The 
surety  m  viewed  in  the  light  of  a  purchaser.  The  statement  and 
reasoning  of  the  Civil  Law  is  as  follows :  "  Ftdejutioribfu  twxnrri 
toltt,  vt  MtijitUator  compellatur  ei,  qvi,  tolidvm  tolvere  paratvi  est, 
veitdere  caterontm  momina.  Oum  u,  qui  et  revm  et  ^dgiutoret 
Aahent,  ah  uno  exfidejutiorihttt  accepta  peeimut  prastot  actimtet; 
poteril  quidem  dici,  ituUas  jam  esse  ;  cum  miv^  perceperit,  el  pre- 
eeptime  omnes  liberati  stmt.  Sed  turn  ita  est ;  non  enim  in  stdutuTa 
aeeepit,  ted  quodammodo  nomen  debilorii  vettedidit.  Et  idea 
habet  acltones,  yuia  lenelur  ad  id  ipxum,  ut  prastt  actitmes." 
Of  the  leaaoning  npon  which  the  Civil  Law  goes.  Mr.  Story  says; 
*'  it  may  seem  a  little  artificial,  but  it  has  a  deep  foundation  in 
natural  justice."  Pothieron  Ohlig.  by  Evans,  »i.-275,*  280,  281. 
428,  429.  430.  519,  S20,  681,  522.  Dig.  I/ih.  46,  tit,  1,  1,  17,  1, 
36.  Polhier Pond. Lib. 46,  tit.l,n. 46.  IDomat.  B. 3 tit.  1,  Sxt. 3. 
Ah.  6,  7. 

This  rule,  I  stated,  is  adopted  in  countries  which  recognise  the 
Crril  Law.  Nap.  Code,  Art.  1251, 1252.  BeWs  Diet.  Art.  Se»- 
^cium  eede*dar*m  actionum.  Civil  Code  qf  Louisiana,  Art.  2157, 
2158.  Voet,  ad  Pand.  Lib.  46,  tit.  1  Sect.  27,  29,  30.  Ruber 
Praelect.  Inst.  Lib.  3,  tit.  21,  «.  8.  Ersi.  Inst.  B.  3,  tit.  3,  Art.6S. 
1  Kaime's  Eq.  122,  124,  The  Courts  of  Great  Britain,  in  some 
of  the  earlier  cases,  enlai^ed  the  rule  that  I  stated  was  settled— 
to-wit :  that  a  surety  is  entitled  to  the  independent  collateral  ee- 
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),  with  all  the  creditor's  remedies  to  enforce  them  against 
the  piincipal  j  and  held  that  the  surety  sbould  be  also  entitled  to 
an  assigtiincnt  of  the  veiy  debt  itself;  thus  going  the  full  length 
of  the  Civil  Law,  and  Bubrogaluig  him  fully  to  the  rights  of  tba 
creditor.  The  rule  thus  enlarged,  we  recognise  as  the  Commoo 
Law  rule,  at  the  time  we  adopted  it.  In  ex  parte  Critp,  Lard 
Hardwick  said,  that  where  a  surety  paid  off  a  debt,  he  was  enii- 
tted  to  have  from  the  creditor,  an  aasignment  of  the  security,  to 
enable  him  to  obtain  satisfaction  for  what  he  had  paid  beyond  his 
proportion.  1  Atkins,  133.  In  Morgan  vi.  Seymour,  the  Court 
decreed  that  the  creditor  should  assign  over  his  bond  to  the  two 
sureties,  to  enable  them  to  help  themselves  against  the  princqral 
debtor.  1  Ck.R.<H.  The  principle  was  applied  in  a  very  strcmg 
case  in  Vernon.  The  principal  had  given  bail  in  an  action,  and 
judgment  was  recovered  against  the  bail.  Afterwards,  the  snrety 
to  the  original  debt  was  called uponandpaidit,anditwasheId that 
lie  was  entitled  to  an  assignment  oftbe  judgmestagainattlieb^ 
So  that,  although  the  bail  was  but  a  surety,  as  between  him  and 
the  principal  debtor,  yet  coming  in  the  room  of  the  principal,  as 
to  the  creditor,  it  was  held  that  he  likewise  came  in  the  room  of 
the  principal  debtor,  as  to  the  surety.  This  case  establishes  that 
the  surety  has  precisely  the  same  rights  that  the  creditor  bad,  and 
shall  stand  in  his  place — a  case  of  entire  subrogation.  Ponoa* 
vs.  Bri^doek,  2  VemtM,  608.  These  three  cases  are  anterior  to 
the  era  of  the  revoludon,  and  demonstrate  how  the  law  stood  at 
that  time;  and  considering  that  we  are  not  at  liberty  to  depart 
&om  the  Common  Law,  as  itthen  stood,  and  that  up  to  that  time  the 
rule  was  not  seriously  questioned,  we  might  stop  the  review  here. 
It  may,  however,  be  more  satisfactory  to  press  the  discuesioir 
through  the  course  of  this  question,  c^wn  to  the  present  momentr 
and  to  look  into  the  reasonableness  of  the  modem  English  rale. 
Other  cases  since  that  era,  recognize  the  doctrine  as  held  in  the 
three  cases  referred  to.  It  received  an  express  recognition  by  the 
Chancellor,  in  Wright  vt.  Morely,  11  Vwey,  12,21,22;  inwhich 
case,  the  case  of  Partotu  vm.  Briddock,  in  Vernon,  is  commented 
on  and  sustained.  See  also  Dowhiggi*  vs.  Bourne,  1  Younge,  111, 
S.  C.2  Younge  fy  Coll.  iGi.  Butehervs.  ChurehiU,  14  Fcjey,567, 
575,576.  Ex  parte  Riahworth,  10  Veaey,  409,  414.  RobinttM 
vg.  Wilton,  Z  Madd.  464.  Craytkom  vt.  Swynbomt.  14  Ve*y, 
160,  162.     HoUtam  tta.  SUme,  1  Turner  If  Rvta.  Wa,noU. 
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It  is  nevertheless  true,  aa  Mr.  Story  states,  that  the  rule  is  now 
different  in  England.  Withont  following  the  authorities  minutely 
through,  it  ma;  be  stated  that  the  late  rule,  which  denies  the  right 
of  the  snrety  to  a  cession  of  the  debt  itself,  and  to  a  perfect  sub- 
Bdttition  for  the  creditor,  reata  chiefly  upon  two  comparatively 
recent  cases,  detennined  by  two  of  the  ablest  Cbancellors  of  Eng- 
land. I  allude  to  the  case  of  CopU  vt.  Middieton,  1  Turner  if 
Riu».  234,  detei-mined  by  Lord  Eldon,  and  Hodgton  v».  Shaw,  3 
Myhte  l^  Keene,  183,  determined  by  Lord  Brougham.  These  are 
names  of  preeminent  aathoiity,  and  their  weight  settles  all  con- 
tTDverey  about  the  matter  at  this  moment  in  England.  It  is  not 
a  little  remarkable,  that  namea  of  authority  equally  conclusive, 
on  this  side  of  the  water,  are'  arrayed  against  these  potent  chie& 
of  the  Englirii  Chancery,  to-wit:  Marshall  and  Kent.  Neither 
Liord  Eldon  nor  Lord  Brougham  questions  the  rule,  that  a  surety 
is  entitled  to  an  assignment  of  the  collateral  securities.  The  for- 
mer said,  "it  is  a  general  rule  in  Equity,  that  the  surety  Is  enti- 
tled to  the  benefit  of  alt  the  securities  which  the  creditor  has 
against  the  principal.  But  then  the  nature  of  those  securities 
must  be  considered.  When  there  is  a.  bond  merely,  if  an  action 
was  brought  upon  the  bond,  it  would  appear  upon  oyer  of  the 
bond,  that  the  debt  was  extinguished.  The  general  rule  must  bo 
qualified,  therefore,  by  considering  it  to  apply  to  such  securities 
as  continue  to  exist  and  do  not  get  back  upon  piiyment  to  the  per- 
son of  the  principal  debtor."  Lord  Brougham  says ;  '■  Thus  the 
surety  paying  is  entitled  to  every  remedy  which  the  creditor  has. 
But  can  the  creditor  be  said  to  have  any  specialty,  or  any  remedy 
on  any  specialty,  after  the  bond  is  gone  by  payment^  The  sure- 
ty may  enforce  any  security  which  the  creditor  has,  hut  by  the 
BuppoHtion,  there  is  no  security  to  enforce,  for  the  payment  has 
extinguished  it."  The  whole  of  this  reasoning  is  founded  upon 
the  technical  idea,  that  payment  by  the  surety,  is  an  extinguish- 
ment of  the  debt;  and  being  bo  extinguished,  if  the  evidence  of  it 
were  assigned  to  the  surety,  it  will  avail  him  nothing.  It  may  bo 
true,  that  in  a  suit  on  the  bond  in  the  case  at  this  bar,  by  the  sure- 
ty, he  might  be  met  and  defeated  by  a  plea  of  payment.  Be  it  eo. 
We  are  not  in  a  Court  of  Law.  And  really,  it  would  seem  that 
the  reasoning  of  these  great  Cbancellors  would  rather  &11  ap- 
propriately from  the  lips  of  Lord  Kenyon  or  Matufield  in  a  Court 
of  Law,  than  from  theirs  in  a  Court  of  Equity.    For  it  will  bo 
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seen,  that  the  rights  of  the  surety  in  this  matter,  depend  upon  no 
euch  subtle  techni[;ality,  but  upon  aa  eqtiiti/,  ichiek  tpringt  out  of 
thefactofpaymeal,  and  ottl  nfhi*  relatim  to  t/i£ principal  debtor. 
It  may  be  well  (jucstioned,  wliether  upon  principles  of  common 
sense  and  common  ei]Qity,  the  payment  by  asuretyoat  of  hisown 
funds,  of  the  debt  of  another,  in  the  consideration  o[  which  he 
was  not  at  all  interested,  ought  to  be  considered,  as  to  the  surety, 
K>  extinguish  men  L  Upon  a  question  aa  to  the  right  of  subroga- 
tion, a  Chancellor  ought  not  so  to  hold  it.  These  cases  go  upon 
the  fact,  that  ibc  debt  is  in  law  extinguished.  The  Civil  Law, 
addreasingitself  to  the  equity  of  the  transaction,  will  not  admit 
that  it  is  extinguished,  but  bought  by  the  surety.  A  purchaser  of 
a  negotiable  security  for  value,  would,  upon  the  instrument,  ac- 
quire the  rights  of  the  oiiginal  creditor.  How  can  be  occupy  a 
position  in  a  Court  of  Equity,  more  favorable  than  a  surety! 
The  equities  are  sironger  in  favor  of  the  surety.  Whilst  apon 
thia  phai^e  of  the  argument,  it  may  be  well  to  say,  that  it  is 
quite  immaterial  whether  there  is  in  point  of  fact  an  assign- 
ment of  the  debt  or  not;  for  if  upon  equitable  principles  the 
surety  is  entitled  to  it,  Chancery  will  consider  that  as  done,  which 
ought  to  have  been  done.  12  WIteat.  59G.  And  if  neceasaty, 
wou'd  decree  an  assignment  to  bo  made.  Equity  will  not  permit 
tliecreditor  to  prejudice  the  rights  of  the  surety,  by  a  refusal  to 
make  an  assignment.  Upon  what  principle  is  it  that  the  surety 
is  entitled  to  the  collateral  securities  in  tlie  hands  of  the  creditorl 
It  is  not  by  virtue  of  a  contract  between  him  and  the  principal. 
The  only  contract  between  thera,  is  the  implied  contract  which 
results  from  the  relation  of  principal  and  surely.  And  that  is, 
that  if  the  surety  is  compelled  to  pay  the  debt,  the  principal  will 
reimburse  him.  It  is  upon  this  implied  conti-act  that  the  surety 
is  entitled  to  his  action  for  money  paid  to  the  use  of  his  principal 
This  contract  does  not  give  him  the  right  to  the  collateral  securi- 
ties. How  then  do  Lords  Eldon  i^nd  Brougham  arrive  at  the 
right  of  the  Bui-ety  to  the  collateral  securities  1  It  is  by  invoking 
the  equity  which  flows  necessarily  out  of  the  payment  and  rela- 
tionship of  the  parties.  Hear  what  liord  BrovgAam  aaye :  "The 
rule  here  is  undoubted,  and  it  is  founded  upon  the  plainest  prin- 
ciples of  natural  reason  and  jusuce,  that  a  sui'ety  paying  off'  a 
dtibt,  shall  stand  in  the  place  of  the  creditor,  and  have  all  the  rights 
which  he  has,  for  the  purpose  of  obtaining  reimbursement.  It  ia 
hardly  possible  to  put  this  right  of  substitution  too  high,  and  the 


by  Google 


GASSVILLE,  HASCH  TERM.  1S48.  349 

LumphiD  cj.  Milta. 
right  remlUvtoreJrom  equity,  than  contract  or  quati  contract,  ud- 
leBs,  in  BO  &r  as  [)ie  known  equity  may  be-Bupposedto  be  imput- 
ed into  a  tmnsaction,  and  ao  to  laJse  a  contract  by  iTDplication." 
Now,  what  I  have  to  say  in  reference  to  this  reason,  ie  this — it 
applies  with  equal  force  in  fevor  the  surety's  right  to  a  transfer 
of  the  dtbt  itself,  as  in  &vor  of  hia  nght  to  a  transfer  of  the  col- 
latenJ  securities.  He  is  entitled  to  the  latter,  not  by  contract, 
but  according  to  principles  o£ natural  reaton  andjvttice.  By  these 
principles,  he  ia  made  to  ttand  in  tie  place  of  the  creditor.  And 
so  standing,  the  right  to  the  collateral  securities  follows.  Here  is 
tbe  doctrine  of  «K&*tifv/i(w  i-ecognised,  and  tbepowers  of  a  Court 
of  Chancery  are  invoked  to  give  it  effect.  The  doctrine  once  ad- 
mitted, and  it  seems  to  me  impossible  to  escape  from  the  conclu- 
sion, that  whatever  are  tbe  rights  of  the  creditor,  anterior  to  tbe 
payment,  and  subsisting  at  the  time,  tbey  devolve  upon  tbe  sure- 
ty. The  principles  of  natural  reason  and  juttice  pass  them  to 
him.  And  one  of  these  rights,  in  the  case  before  us,  is  to  be  lot 
in,  in  tbe  distribution  of  the  estate  of  the  debtor,  as  a  speci^ty 
creditor,  if  the  debt  had  not  been  paid  by  the  surety.  Hepaying 
it,  is  subrogated  to  that  right.  He  is  clearly  as  much  subrogated 
to  that  right  as  he  can  be  to  tbe  right  of  enforcing  a  mortgage  or 
any  other  collateral  security.  I  can  not,  I'do  not  recognize  the  ■ 
conclusiveness  of  the  reason,  that  tbe  bond  is  paid,  and  therefore, 
as  to  that,  the  sn^iBtitntion  cannot  take  place.  The  subBtitntion 
of  the  surety  is  not  for  the  creditor  as  he  stands  related  to  the 
principal  t^fter  the  payment,  but. as  he  tlood  related  to  him  htfort 
the  payment.  He  is  subrogated  to  such  rights  as  the  creditor 
ihxn  bad  against  tbe  principal.  One  of  which  unquestionably 
was,  to  enforce  his  bond  against  the  principal,  and  if  he  was  in- 
solvent, to  be  let  in  as  a  bond  creditor.  What  difference  is  there 
between  permitting  a  surety  to  reimburse  himself  out  of  a  mort- 
gage lien  held  by  the  creditor,  and  permitting  him  to  take  out  of 
the  estate  generally  of  tbe  principal,  the  amount  be  has  paid  1 .  If 
be  realizes  upon  the  mortgage,  he  abstracts  the  amount  which  he 
has  paid  from  the  estate  of  the  principal — if  be  realizes  on  tbe 
bond,  the  mortgaged  property  goes  back  into  the  common  fund, 
and  the  result  to  bun  and  to  other  creditors  is  the  same.  The 
very  fact,  that  the  surety  could  not  enforce  the  bond  at  lam,  is  a 
reason  in  Equity,  why  he  should  be  allowed  to  come  into  the  dis- 
tribudoD  as  a  bond  creditor.    So  detenninod,  as  I  ^11  sbow,  in 
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New  York.  With  profound  reverence  for  these  profound  Jurists, 
1  may  be  permitted  to  nay,  that  the  I'easoning  upon  which  their 
Judgment  is  founded,  is  not,  to  say  the  least  of  it,  condusive. 

Inconsistent  too  with  their  ressoning,  is  the  rule  as  to  the  rigfad 
of  sureties,  which  has  been  adopted  in  the  English  Courts  of 
Bankruptcy.  If  the  creditor,  in  case  of  the  bankruptcy  of  the 
principal  debtor,  has  proved  his  debt  before  the  commisaioDert, 
and  then  the  surety  pays  the  debt,  the  latter  will  be  entitled  to 
the  dividends  declared  on  his  estate,  and  the  creditor  will  be  held 
his  trustee  for  that  purpose,  Bxparte  Riuhworth,  10  Vetey,  409. 
Wright  V*.  Mordy,  11  Vetey,  12,  22.  Watkitu  vt.  Flatmaga*,  3 
Rut»el,  421.  Ex  parte  Houston,  2  G.  tf  Jamieton,  36.  Exparie 
Gee,  1  G.  If  Jatniettm,  330.  So  also,  the  surety  may  compel  the 
crediior  to  go  in  and  prove  hia  debt  before  the  CommisBiouera. 
and  then,  if  he  pays  the  whole  debt,  the  creditor  will  in  like  man- 
ner become  a  trustee  of  the  dividends  for  htm.  10  Vetey,  409, 
414.  Wright  VI,  Simptan,  6  Vesey,  73  4.  In  these  cases  tlte  sure- 
ty is  subrogated  to  the  rights  of  the  creditor,  upon  the  specific 
del}t  which  is  due  him  by  the  Bankrupt. 

The  fact  of  proving  his  debt  before  the  commissioners,  can  cre- 
ate no  stronger  equity  in  favor  of  the  surety,  than  that  which  re- 
sults to  him,  in  case  of  the  insolvency  of  the  estate  of  the  debtor, 
after  his  decease.  In  marshalling  the  assets  of  a  decedent,  a 
Court  of  Chancery  would  allow  a  bond  creditor  his  dividend,  ac- 
cording to  the  dignity  of  his  debt,  only  upon  the  debt  being  pro- 
ven. Upon  the  principles  of  the  rule  in  bankruptcy,  if  a  decree 
marshalling  assets  should  allow  a  creditor  his  dividend,  it  would 
be  considered  that  bis  debt  had  been  proven ;  and  if  the  surety 
should  then  step  forward  and  pay  it,  he  would  be  entitled  to  all 
the  creditor's  rights  under  that  decree.  In  equity,  without  such 
decree,  it  would  seem  that  his  rights  ought  to  be  the  same.  The 
equity  which  substitutes  him  at  all,  ou^t  to  substitute  him  al- 
ways upon  the  payment  of  the  debt. 

The  authority  of  Mr.  Story  is  claimed  in  support  of  the  doc- 
trine, as  taught  in  Capit  vi.  Middleton  and  HttJgtam  vt,  Shaw. 
The  claim  is  questionable — it  is  even  doubtfiil  whether  tbe  (pin- 
ion, from  all  that  appears,  of  that  learned  Jurist^  itot  H^unat  that 
doctrine.  As  a  faithful  commentator,  it  was  hie  duty  to  state  the 
rule,  as  it  was  settled  at  the  dme  he  wrote.  He  does  state  it  to 
be  settled  according  to  the  decisiona  of  Lordt  JBlAm  and  Brvmgk- 
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am.  It  iB  very  strange,  however,  tliat  in  his  review  of  this  queS' 
tion,  Judge  Story  haa  tailed  to  refer  to  iiumerous  leading  Ameri- 
can cases.  For  example,  I  do  not  lind,  that  he  notices  at  all  the 
Virginia  decisions — that  of  Ck.  J.  Marthall  in  Brockatborough 
unongthem.  Nor  haa  he  quoted  even,  the  solemn  Judgment  of 
the  Supreme  Court  of  the  United  States,  against  what  he  states  to 
be  the  settled  rule.  It  is  paasing  strange,  that  in  commenting  on 
a  doctrine,  differently  decided  in  England  and  in  our  own  Courts, 
Bach  authority  as  Marthall  on  the  Circuit,  and  the  Supreme 
Court,  should  either  escape  him,  or  be  considered  unworthy  of 
comment  To  return,  however,  to  his  opinion  upon  this  subject. 
It  is  very  apparent  that  he  does  not  fully  give  in  to  the  rule  as 
'  settled.  In  speaking  of  the  contrary  doctrine,  he  speaks  doubting- 
ly  of  its  being  an  erroueous  opinion.  "  The  error  of  the  contra' 
Ty  opinion,  says  be,  if  indeed  upon  the  principlei  of  enlarged  equity 
any  there  be,  aeems  to  have  arisen,"  &c.  Clearly  expressing  a 
doubt  in  his  own  miud,  whether  the  contrary  opinion  be  errone- 
ous. 1  Story'a  Com.  on  Eq.  Sec.  499.  In  commenting  on  the 
rule  of  the  Civil  taw,  as  opposed  to  the  cases  of  Copit  vt.  Middle- 
ton  and  Hodgson  t».  Shaw,  be  remarks,  "  It  is  not  wonderful  that 
Courts  of  Equity,  with  this  enlarged  doctrine  in  their  view,  which 
is  in  entire  conformity  to  the  intention  of  the  parties,  as  well  as  to 
the  demands  of  justice,  should  have  struggled  to  adopt  it  into  the 
Equity  Jurisprudence  of  England.  The  opposing  doctrine,  (that 
of  Ccpif  vt.  Middieton,  and  Hodgson  vs.  Shau},)  is  founded  more- 
on  technical  rules  than  on  any  solid  reasoning,  founded  on  gene- 
ral equity."  Again,  he  says,  "  whether  it  might  not  have  been 
as  wise  for  Courts  of  Equity  to  have  followed  out  the  Roman 
Law  to  its  full  extent,  instead  of  adopting  a  modified  rule,  which 
Bt(^>s,  or  may  slop  short  of  some  of  the  purposes  of  reciprocal 
justice,  it  is  now  too  late  to  enquire,  and  therefore  the  discussion. 
wouliTbe  useless."  1  Slorr^s  Com.  on  Eq.  Sect.  499,  c.  n^te  3. 
Now  this  is  not  the  language  of  approval — it  is  rather  that  of  re- 
gretful disapproval.  The  weight,  I  have  stated,  of  the  American 
cases,  is  with  the  old  Common  law  Rule,  very  respectable  authori- 
desbeingagainst  it.  In  Tennestee,a  surety  who  has  paid  the  judg- 
ment against  his  principal,  is  substituted  in  equity,  to  all  the  rights 
of  the  judgment  creditor;  nor  need  the  creditor  be  made  a  party 
where  a  bill  is  filed  by  the  surety  to  enforce  it.  McNairy  xs. 
Eastman,  10  Yerger,  310. 
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i>  Perkiiu  and  other*  r*.  Kerthaie  and  tOkert,  Judgt  O'Neal, 
altbough  nojndgmeDtwas  reodered  to  tbe  extent  that  a  surety  u 
substituted  for  the  creditor  as  to  the  identical  debt  paid,  yet  aaes 
langu^e  so  general  and  sweeping,  as  to  implj  that  position.  He 
says,  "  the  surety  who  pays  tbe  debt  of  his  principal,  has  a  right  to 
he  remitted  to  all  the  righU  and  securities  of  the  creditor.  He  u 
in  e^ity,  tMbttituUd  far  tie  a-editor."  I  HUl,  Ch.  R.  351.  In 
Bvrrotet  vw.  Mc  Wiann,  the  Court  goes  the  length  of  adjadging 
that  a  judgment  in  &vor  of  the  creditor  against  the  principal  debt- 
or, ahhougfa  actually  dischai^ed  on  the  record,  when  the  debt  ia 
paid  by  the  surety,  shall  be  revived  for  the  purpose  of' giving  ef- 
fect to  his  right  of  subrogation.  No  case  could  be  stroDger  than 
this.  The  debt  is  in  judgment,  and  a  hen  is  thereby  created  in 
favor  of  the  creditor  against  the  estate  of  the  principal,  yet  die 
surety  wKo  pays  that  judgment,  even  after  an  enti^  of  satis&c- 
tion,  is  substituted  for  tbe  creditor  on  that  judgment,  and  tbe  hen 
enures  to  his  benefit.  1  DeMt,  Rep.  409.  To  the  samo  .extent  is 
the  case'  of  Sprigg  vt.  Braman,  6  Louit.  Rep.  59.  In  that  State, 
however,  as  is  well  known,  the  Civil  Law,  to  s  great  extent,  pre- 
vails. The  rule  of  the  Civil  Law  as  to  subetitntioti,  is  embodied 
in  tbe  Civil  Code'  of  Louisiana.  Civil  Code  of  Lonit.  art,  2157, 
2158. 

In  the  New  York  Chancery,  it  may  be  assumed  a^  an  incon- 
trovertible fact,  that  the  mle  of  the  Civil  Law  prevails.  There 
a  surely  who  has  paid  the  debt  is  considei'ed  as  a  pmrMtuer  c£ 
the  security  upon  which  it  is  founded.  .  CkanceUor  Kemt,  ia 
.  Cheeeebormgh  vi.  Miilard,  says,  "if  a  creditor  to  a  bond  exacts 
his  whole  demand  of  otie  of  the  suretiea,  that  surety  in  entitled  to 
.  be  substituted  in  his  place,  and  to  a  cession  of  his  rights  and  se- 
•carities,a«^A«ua«a^urc^'f^,eilher against  tbe  principaldebt- 
or  or  the  co-sureties."  1  John*.  Gh.  R.  413,  Now  this  iie/Mm 
asserts  more  than  that  the  surety  ia  entitled  to  a  cession  of  the 
collateral  Becuritie«andte  the  rights  of  the  creditor  thei'soit— it  de- 
clares the  principle  of  the  Civil  Law,  that  he  ia  to  be  considered 
as  a  purchaser  from  the  creditorof  the  debt.  It  therefore  denies 
the  poaition  of  Lwd  Eldott,  that  the  payment  by  die  sunAy  m 
an  extingubfament  of  the  debt,  and  of  course  all  the  conclnsioiu 
drawn  from  that  position.  To  show  that  Ch.  Kent  is  to  be  under- 
stood as  going  that  far,  I  advert  to  the  &ct  that  he,  in  this  case, 
quotes  and  comments  on,  approvingly,  hotb  the  Roman  Law,  and 
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the  old  English  cases  of  Ez  parte  CrUp  in  Alhint,  and  ai  Morgan 
vt.  Seymour,  in  2  Ch.  Rep.  6*.     See  alto  2  John.  Ck.  Rep.  5Gp, 
nnd  4  Jo/mi.  Ck.  Rep.  1^9. 

In  1S36,  Chancellor  Walworth  epeoks  yet  more  explicitly,  if 
possible,  as  follows:  "  The  equitable  principles  of  the  Civil  Law 
as  to  suretyship  have  long  since  boon  established  as  the  Law  of 
this  Court  upon  that  subject.  One  of  the  fundamental  principles 
of  that  law,  is,  that  co-sureties  or  joint  cautioners,  ore  bound  to 
contribute  equally  as  between  themselves,  to  the  discharge  of  the 
common  burden.  And  another  is,  If  one  suiisty  pays  the  whole 
debt  for  which  tliey  were  jointly  bound,  he  is  entitled  to  the  ces- 
sion of  the  rights  and  remedies  of  tho  ci'editor,  not  onl}*'  as  against 
the  principal  debtor,  but  also  as  against  his  co-sui'etics.  Or  more 
properly,  according  to  the  modem  doctrine  ujion  this  subject,  the 
surety,  by  the  mere  payment  of  the  debt,  and  without  any  actual 
assignment  from  the  creditor,  is  in  Equity,  subrogated  to  all  tlio 
rights  and  remedies  of  the  creditor,  for  the  recovery  of  hia  debt 
against  the  principal  debtor,  or  his  propeity,  or  against  the 
co-sureties  and  their  property,  to  the  extent  of  what  they  are 
equitably  bound  to  contribute,"  Cvijhr  vs.  EnsTcorlh,  G  Paigr, 
32,  33.  See  also  Ibid,  523.  1  quote  this  extract  because  of  its 
declaration  that  the  equitable  principles  of  the  Civil  Law  had  long 
been  established  as  the  law  of  the  Chanceiy  Court  of  New  Yorls. 
Now  the  principle  of  the  Civil  Law,  is  absolute  and  unrestricted 
substitution.  In  the  Ontario  Bank  vs.  Walf:er  and  others,  the 
creditorhad  obtained  a  judgment  jointly  against  theprincipal  debtor 
and  three  sureties.  One  of  the  sureties  paid  it,  and  moved  tho 
Couit  for  an  order  giving  him  tlio  control  of  the  judgment.  Hold 
that  he  could  not  get  the  control  at  laic,  because  it  was  extin- 
guished, but,  if  he  was  in  fact  surety,  upon  a  proper  case  made, 
equity  would,  in  that  particular,  subrogate  him  to  tho  rights  of 
tho  creditor,  because  it  could  not  he  done  at  law.  1  Hill,  A'.  Y. 
R.  652,  653.  See  aim  the  dictvmof  Marcy,  J.  in  the  New  York 
State  Bank  vs.  Fletcher,  5  Wend.  85,  89. 

In  Virginia  it  is  settled  that  the  surety  of  a  bond  debtor,  who 
has  paid  the  debt,  in  the  settlement  of  the  estate  of  his  princi- 
pal, is  subrogated  to  the  rights  of  the  credilor,  and  is  let  in  to  a 
dividend  as  a  specialti/  creditor,  and  not  as  a  creditor  by  open  ac- 
count. In  Epps  et  al.  Executors  ^  Wat/les  vs.  Randolph,  the  BnxGty. 
ofa  bond  debtorpatdoffthe  debt,  but  tookno  assignment  of  the  bondh 
VOL.  IT.  45 
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and  filed  Ins  bill  to  charge  tlic  real  estate  of  his  principal,  upon 
the  ground  that  lie  Kuceoedcd  to  all  the  nglita  of  the  creditor  liv 
(he  mere  fact  of  payment.  The  right  wa-*  insisted  upon  the  ground 
that  he  had  taken  no  assignment  of  the  bond.  The  Court  deci- 
ded that  he  was  entitled,  and  decreed  accordingly.  3  Call,  125, 
See  also  3  Oill,  329. 

The  leading  ease  in  Virginia  is  Lcderdalc  rir.  liohinson,  deter- 
mined hy  Ch.  J.  Miirthall  on  the  Circuit,  and  taken  up  to  ihe 
Supreme  Court.  The  rn-^e  was  thi^.  RohiritoH  l^  ifmitJi,  were 
joint  indorscrs  for  one  Hnon  on  a  hill  of  exchange  dmwn  by  him. 
Rohin^an  If  timilli  hail  to  take  up  the  hill,  and  ^Siiiltfi  paid  more 
than  luH  moiciy.  His  adminixtratoi-s  filed  a  hill  to  compel  Rt^- 
inton  tr>  veiml)ui-se  Iiim,  in  the  excess  of  his  payment  over  and 
above  his  moiety.  Roliinxan  l>eing  largely  in  debt,  and  his  assets 
being  likely  to  prove  insufficient  to  pay  the  whole,  the  right  of 
priority  became  a  question  among  tlio  creditor*. 

Under  a  Statute  of  Virginia,  protested  bills,  after  the  death  of 
thcdi-aiTer  orindorser,  are  made  of  equal  dignity  with  judgments. 
Under  this  Statute,  and  also  upon  equitable  principles,  the  Errc- 
ttlort  of  Smilh  claimed  to  be,  by  substitution  for  thn  creditor,  let 
into  a  dividend,  as  a  judgment  creditor  ot RobintoH,  tn  ibe  extent 
of  his  payment  above  one  moi'.-ty  of  the  debt.  It  was  contended 
that  ho  was  entitled  only  afl  a  creditor  by  open  account.  It  will 
Imj  perceived  that  the  Staiuie  of  Virginia  did  not  affect  this  ques- 
tion. That  only  gave  the  bill  the  dignity  of  a  judgment.  It  does 
not  affect  the  question  of  substitution.  Judge  Marshall  held,  in 
an  opinion  which  surveys  the  whole  field  of  this  argument,  and 
which  is  characterized  by  bis  transccndant  ability,  that  the  surety 
was  subrogated  to  the  rights  of  the  creditor  on  the  bill  of  exchange, 
and  that  he  was  entitled  to  share  in  the  distributiim  of  Rohiiutm't 
assets,  as  a  judgment  creditor.  He  placed  his  opinion  upon  the 
broad  ground  of  equity,  springing  out  of  the  relationship  of  the 
parties  to  the  hill  of  exchange,  and  the  fact  of  payment  by  the 
surety,  irrespective  of  any  assignment,  or  of  any  idea  about  the 
extinguishment  of  the  debt.  There,  I  think,  the  question  ought 
to  be  placed.  The  province,  to  my  mind,  of  a  Court  of  Cliau- 
cory  is,  in  cases  ofmanifeH  equitii,  to  ^ve  relief,  although  it  may 
bo  at  the  expense  of  reas()ning  whicli  is  purely  technical.  "  Tlie 
claim  of  the  surety,"  says  Ch.  J.  Marthall,  "  is  clothed  in  equity, 
with  the  legal  garb  with  wUtcli  the  original  contract  is  invested." 
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2  Brock.  253,  163.  Upon  a  division  of  tlie  District  Bench,  thia 
caae  went  op  to  the  Supreme  Court.  That  Court  unanimously 
sustained  the  decision  of  Ck.  J.  Marshall,  and  their  judgment  ia 
supported  in  an  able  argument  by  Mr.  Jtotlce  Johnson.  It  is  a 
rule  of  the  Supreme  Court,  if  the  law  of  a  State  is  well  settled,  to 
determine  questions  originating  altogether  in  that  State,  accoi'd- 
ing  to  that  law.  A  uniform  course  of  decisions  in  Virginia, 
might  have  been  considered  by  the  Supreme  Court  as  settling  a 
local  rule  upon  this  subject.  Doubtless,  they  did  consider  the 
law  as  established  there.  But,  lest  it  might  be  believed  that  the 
decision  was  founded  upon  the  local  law  alone,  the  Court  says : 
"  That  this,  then,  ia  the  settled  law  of  the  State,  in  which  this 
contract  and  this  cause  originated,  cannot  be  doubted.  But  we 
feel  no  inclination  to  place  our  decision  upon  that  restricted 
ground,  since  we  are  well  satisfied  with  its  cotrectnesa  on  a  gen- 
eral principle,  and  on  autJwrities  nf  great  respeclahitity  in  other 
Stales."     12  Wheat.  594, 598. 

We  are  the  better  satisfied  with  our  judgment  in  this  case,  for 
the  reason  that  the  substitution  does  injustice  to  no  one.  The 
creditor  of  course  has  nothing  to  do  with  it — he  is  satisfied,  and 
if  the  representatives  of  the  principal,  if  he  be  dead,  or  if  the 
principal  debtor  himself,  being  in  life,  can  be  presumed  to  be  un- 
afTectedby  the  paramount  equity  of  hia  sureties'  claim,  he  and  they 
must  be  presumed  to  bo  indifferent,  whether  it  is  allowed  to  him, 
or  ia  reaeiTred  for  creditors  of  a  lower  grade.  Let  the  amount  of 
the  claim  go  cither  way,  no  injustice  can  be  done  to  him.  In  any 
event,  it  goes  in  payment  of  his  debts.  If  any  body  is  entitled  to 
complain,  it  is  the  creditor,  who  holding  a  lower  grade  of  claim, 
is  excluded  by  the  substitution  of  the  surety.  But,  really,  no  in- 
justice is  dune  to  liim.  The  surety,  by  paying  the  debt  to  the 
creditor,  abstracts  from  the  assets  of  the  principal  debtor,  just 
that  amount  which  the  creditor  himself  would  have  abstracted,  if 
he  had  not  paid  it.  The  surety  could  compel  the  creditor  indeed 
to  go  upon  that  fimd  before  resorting  to  him.  Story's  Com.  Vol. 
1,  S92.  1  Vem.  1,  89.  6  Vesey,  734.  2  John.  Ck.  R.  561,  562. 
So  the  ci'ediior,  by  claim  of  lower  grade,  is  in  no  worse  condition 
than  he  would  be  if  the  security  had  not  paid  the  debt. 

Our  judgment,  too,  derives  support  from  the  obvious  policy  of 
all  our  own  legislation,  relative  to  the  substitution  of  sureties. 
That  policy  is  to  place  the  surety  in  the  place  of  the  creditor. 
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Witnes.s  ihc  atvcral  Acts  of  the  Legislature  givinj^  to  sureties  the 
control  of  oxeeutiouii  ajjainst  their  principals,  when  paid  liy  them. 
Counsel  for  the  plnintiffin  error  have  sought  to  draw  from  these 
Acts,  the  contrary  inference.  The  right  of  substitution  being  giT- 
en  by  expn-iia  An  of  the  Lej^slature,  the  inference,  sav  they,  is, 
that  iti  the  judgraeiit  of  the  Leglslatui-e,  it  did  not  before  exist. 
But  ivc  think  the  ligislalion  of  Georgia  upon  thia  subject,  is  in 
afiii-mance  of  the  riijlit  as  it  existed  upon  general  equitable  prin- 
ciples before,  and  is  only  intended  to  cumulate  and  simphfy  the 
remedy  by  which  it  is  enforced. 

Let  the  judgmoiil  of  the  Court  below  be  affirmed. 


No.  39, — Elizur  L,  Newton,  plaintiff  in  error,  r».  John  A.  Nun- 
NALLr,  defendant  in  error. 

[I.} 'A  plaiuliU'  liaviRf;  two  eicculiona  which  are  lircs  on  moapy.  in  the  haoJa 
of  the  Slierifl,  iiriFiijij.'  fiiim  llic  bale  iif  defruitant'*  property,  canuot  apply  Uje 
ftiiHl  toeitlierli.  fa.iitliiaD|itioQ!  but  tlio  law  will  appnuiriale  the  proceeila  of 
the  Jcbtur's  property,  w  llie  olJor  lien. 

Application  for  an  aliaxji.fa.,  in  Clark  Superior  Court,  before 
Hta  Honor,  Judge  Doloherty,  February  Term,  1S18. 

The  facts  are  contained  in  the  judgment  of  tlie  Court. 

G.  B,  Havcood,  for  plaintiff  in  error, 

T.  R.  R.  Conn,  for  defendant. 

By  the  CvKTt. — Lumpkin,  J.  delivering  the  opinion. 

Elizur  L.  Xo(vton,  ax  assignee,  applied  for  an  a!ia»  execution 
oil  ajud;fineiit  in  favor  i>f  Haitwell  Jackson,  Senior,  r»,  John  A. 
Nunnally,  Jamea  1).  Davenport  and  Aaron  V.  Nunnally,theort^- 
inal  having  been  destroyed.  The  application  was  resisted  on  va- 
rious grounds,  and  among  the  rest,  because  it  appeared  from  the 
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entries  on  ihe  execution,  that  money  enough  had  been  raiaed  by 
the  Sheriff,  uader  thia Ji.Ja.  from  the  sale  of  Jamea  B,  Daven- 
port's property,  to  Batisfy  the  whole  amount  due  thereon,  and 
which,  by  the  direction  of  Newton,  was  applied  to  another^,  fi. 
a^inst  Davenport,  of  younger  dato,  in  favor  of  the  Georgia  Reil 
Road  &  Banking  Company,  of  which  also,  Newton  was  the  own- 
er. It  was  insisted  that  thesd  facts  showed  that  the  judgment  now 
sought  to  bo  enforced,  was  satisfied.  The  Court  below  rendered 
judgment  against  the  motion,  and  it  is  conceived  by  us  to  be 
right,  and  therefore  afEnned. 

Wbei'e  payments  are  made  on  private  contracts,  they  are  to  bo 
applied  according  to  the  understanding  of  the  parties,  where  that 
«an  be  ascertained.  Aa  a  general  rule,  the  debtor  has  a  right  to 
appropriate  payments  ;  if  he  does  not,  the  creditor  may.  l£  nei- 
ther does,  the  Jury  will  make  the  application  under  the  direction 
of  the  Court ;  and  we  apprehend  the  general  principle  to  be,  that 
a  fnad  in  the  hands  of  the  Agents  a[>d  Officers  of  the  Couit,  and 
raised  by  legal  process,  will  always  be  appropriated  to  the  liens 
upon  it,  agreeably  to  their  seniority.  Chief  Justice  Marshall,  in 
delivering  the  opinion  of  the  Court  in  Rankin  If  Schatzdl  vt. 
Seo*t,  13  WTualoH,  177,  says  :  "  The  principle  is  believed  to  be 
universal,  that  a  prior  lien  gives  a  prior  cl^m,  which  is  entitled 
to  satisfaction." 

"Every  judgment,"  say  the  Court  in  Luckie  w.  Lownda,  1 
£a^,  213,  "binds  for  the  whole  amount,  agreeably  to  seniority. 
And  it  is  the  duty  of  the  Sheriff,  in  any  case  where  an  execution 
comes  to  his  hands,  to  sell  so  much  of  the  defendant's  effects  as 
will  pay  off  the  sums  due  to  the  plaintiff,  and  to  distribute  the 
fund  to  the  creditors  agreeably  to  seniority."  If  hefaU  to  dotbis, 
he  will  make  himself  personally  liable. 

The  same  Couit,  in  Gremwood  vt.  The  Execvtort  nf  Boegntt, 
2  Bay,  86,  says :  "  There  can  be  no  doubt  but  that  the  Sheriff  is 
bound  to  pay  off  all  judgments  on  record,  agreeably  to  their  seni- 
ority ;  and  it  has  been  so  ruled  in  this  Court,  over  and  over  again ; 
and  that  it  was  immaterial  from  what  source  the  money  belong- 
ing to  the  defendant  came  into  the  ofiicei''s  hands." 

In  Westmorland  Bank  vt.  Ramey,  1  Wallt,  26,  it  was  con- 
tended, as  it  is  in  this  case,  that  inasmuch  as  the  same  person  was 
the  owner  of  both  liens,  and  there  was  no  other  competitor  for 
the  fund,  that  the  creditor  had  the  right  to  apply  the  whole  or  any 
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piti  of  ir.  In  ilie  junior  iifa.  Hut  ilie  Court  tay — "  \Vc  are  io- 
clined  to  think  tii:i;  ibe  p'.aintifl'  could  not  do  ihia  without  the  con- 
aent  oi'tiie  dc-fL-nilant,  eveii  if  no  other  person  were  interested  in 
the  application  of  the  money-"  In  the  case  at  bar,  it  U  stated  in 
the  record,  tliat  tlie  monev  was  applied  hj  Ncition  to  tho  saiift- 
faction  of  the  younger  c\ccutioD,  without  the  knowledge  or  con- 
sent of  Daveii]>ort,  the  liefeiKlaDt,  whcL~e  property  was  sold  to 
raUe  the  fund. 

And  in  1  Bailey,  liO,  '2,  it  \i  ailjudgctl  that  "  A  lory  is  a  satis- 
faction of  the  execution,  so  far  as  to  throw  upon  the  plaintiff  the 
burden  of  proviiia;,  trither  that  it  was  insufficient,  or,  that  the  pro- 
ceeds irere  apjtVed  to  the  talitfaction  nf  tome  prior  Hen,  or  that  it 
was  rendered  inoperative  without  his  fault." 

Applying  this  principle  to  thid  case,  the  recoil  shows  that  this 
fund,  raised  by  levy  and  sale  under  ihofi.Ja.  of  which  an  aliaiia 
prayed,  while  amply  tujicieiit  to  discharge  it,  so  fer  from  being 
applied  to  a  prior  lien,  was  by  the  eomenl  and  direction  of  New. 
ton,  applied  to  a  younger  Ji.  fa. 

Indeed,  so  far  have  the  Courts  enforced  the  doctrine  that  a  levy 
oiafi.Jii,  upon  sufficient  personal  property  to  discbarge  the 
same,  amounted  prima  facie  to  a  sali:<faction,  that  it  has  been  held 
that  "  dismiiiing  a  levy  is  an  extinguishment  of  the  lien,  so  far  as 
other  and_7'un;or  liens  are  concerned  ;  it  is  a  fraud  upon  younger 
judgment  creditors."  5  Hill's  N.  Y.R.ZIT.  2  Bid,  364.  11 
JaAn.  110.     17  1^.274.     5  Cowen,  392. 

All  the  analogies  of  the  law  favor  this  doctrine.  Where  frequent 
settlements  of  accounts,  with  debt  and  credit,  are  made  between 
the  parties,  and  balances  cariied  forward  to  new  account,  and  no 
appropriations  have  been  expressly  made  by  the  parties,  the  laie 
will  appropriate  the  credits  to  tlie  extinguishment  of  the  oldeit 
charges.  McKcnzie  vs.  Nevitu,  9  Sliep.  138.  So  where  pay- 
ments aie  made  at  different  times,  on  account  of  goods  purchased 
of  the  same  creditor  at  different  times,  in  the  absence  of  instnie- 
tions,  the  payments  arc  to  bo  appropriated  to  the  goods^»^  pur- 
chased, especially  where  a  note  has  beongtven  for  them,  on  which 
there  was  a  guaranty.     Berghan*  vs.  Allen,  9  Watt*,  386. 

Reason,  too,  is  on  this  side.  Legal  liens  will  always  be  res- 
pected and  preferred,  unless  equity  requires  their  postponement. 
Suppose  that  Davenport,  intermediate  the  dates  of  these  judg- 
ments, had  sold  or  mortgaged  a  portion  of  his  property,  would  it 
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not  be  unjust  to  allow  inotioy,  arising  from  llie  aale  of  olher  pov- 
dona  of  his  projierty,  to  be  applied  loayouiiger  lien,  wliicb  would 
not  disturb  this  contract,  and  leave  open  the  older,  which  would 
defeat  the  transaction!  To  avoid  such  injustice,  as  well  as  to 
prescne  all  just  rights  unimpaired.  Courts  will  tee  to  it,  that 
money  in  ita  custody,  or  raised  by  its  mandate,  be  ap  prop  rial  eil  to 
the  oldest  lien  against  it.  To  hold  that  a  judgment  lien  may  be 
used  or  withdrawn,  after  tho  money  has  been  made  upon  it,  at 
the  option  of  the  plainitfi",  U  repugnant  to  every  principle  of  sound 
policy,  and  would  open  the  widest  door  to  fraud  and  opprcBsion. 
It  would  enable  the  creditor  to  buy  up,  at  all  times,  at  uudcr  value, 
younger  liens  against  his  debtor.  He  has  only  to  threaten  to  in- 
terpose his  older _yf.  Ja.  if  the  debtor's  property  be  brought  into 
market,  or  actually  to  lodge  it  %vith  the  Sheriff,  after  the  sale,  and 
he  can  purchase  the  junior  incumbrance  at  his  own  price. 

But  he  now  withdraws  the  old  execution,  receives  the  full  am- 
ount due  upon  the  younger,  which  he  has  obtained  at  a  depreci- 
atttl  sum,  and  proceeds  to  operate  again  in  the  same  way  upon 
tbe  process  of  the  Court.  It  is  due  to  justice  to  prevent,  as  far  as 
practicable,  this  kind  of  management,  and  to  cut  off  the  tempta- 
tion to  it.  The  principles  of  Equity  respecting  the  application  of 
■jiayments,  are  recognised  at  law  so  far  as  the  nature  of  the  pro- 
ceedings will  permit,  and  surely  these  will  not  allow  and  encour- 
age such  unconscientious  advantages  to  be  taken.  The  right  giv- 
en by  law,  of  prior  satisfaction  to  prior  jxxA^iaents,  is  intended  to 
be  pursued  in  good  faith.  And  no  pi'ecedcnt  should  be  establish- 
ed which  would  put  it  id  the  power  of  one  creditor  to  keep  off 
or  buy  up  other  creditoi-a  equally  meritorious  with  himself. 

Counsel  for  the  motion  protested  against  the  light  of  the  Court, 
to  examine  into  this  question,  upon  an  application  for  an  alias  Ji. 
Ja.  But  we  accord  fully  in  the  view  taken  by  the  presiding 
Judge,  namely,  that  as  the  object  of  the  execution  was  to  enforce 
the  judgment  of  the  Court,  that  it  would  be  absurd  to  lend  its  aid 
for  that  purpose,  provided  it  should  be  made  satisfactorily  to  ap- 
pear, that  the  judgment  was  already  extinguished  by  payment, 
whether  that  payment  was  by  the  act  of  the  defendants,  or  by 
mere  opemtion  of  law.* 

I  of  [iiiym  'uls,  fully  <lijcu^<9Cil  iu  1  Am- 
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No.  40. — Hannah  Crapt,  plaintiff  in  error,  rt.  Stephen  Jackson, 
defendant. 


[1.]  Where  u  parly  to  a  nut,  seek*  la  ialriKluce  tbe  tesliraoaj  at  v 
tlie  trial,  taken  hy  iDlerrogaloric*  anil  coDimiesion,  he  miiBl  tUtc  dio  psnico- 
lar  groiuiJ,  in  lti«  Hppliculioti  fbra  coiumitwon,  on  wbiclilie  lecktlo  lake  ibe 
de|K»iition  of  nich  witu<i<e>,  at  declareii  by  Ibe  Acta  of  tbe  Lc^iiilaturF ; 
DDtl  unlets  thu  wtUieas  whose  testimouy  boa  been  taheu  l^  conumsfiinii.  is  uilb- 
iu  some  nue  at'  Uie  pn^iiuDiiB  of  tbe  BUtDte«  providiug  for  tbe  admissiDn  of 
ench  testUDOuy,  it  will  be  reji'cied. 

[a.]  Where  tbere  hn<  been  uo  violntion  of  any  rule  of  law,  and  the  facts  of  tbe 
case  have  been  Isirly  submilted  to  ibe  Jury  by  the  Corol,  a  new  Trial  will 
uol  be  graoled. 

Trover,  in  Clark  Superior  Cotirt.  Tried  heSirre  Judge  Dot'OH- 
ERTV,  February  Term,  1848. 

This  was  an  action  of  TroTer,  for  a  alave  alleged  to  have  been 
given  by  the  defendant's  intestate,  and  motion  for  a  new  Trial  in 
behalf  of  the  plaintiff  in  error,  who  waa  plaintiff  below,  on  the 
following  grounds : 

1st.  Because  the  Couit  rejected  Interrogatories  in  behalf  of  tbe 
plaintiff,  under  the'  following  facts ;  They  were  di-awn  sud  filed, 
but  lif/ore  the  commiuion  itiued  the  witness  removed  into  the 
county,  where  he  resided  at  the  time  of  tlieir  execution  and  return; 
at  the  time  of  the  trial  he  had  moved  again  fi-om  the  couDty,  and 
had  been  subpcenaed  by  the  plaintiff. 

S^  and  3d.  Because  tbe  Court  rejected  evidence,  that  the  Fa- 
ther of  the  plaintiff  end  alleged  Donor,  together  with  hia  Wife, 
had  been  supported  for  many  years  previous  to  hia  death,  by  tbe 
labor  of  plaintiff  and  her  sisters,  and  abandoned  by  his  otherehil- 
dren ;  and  that  the  mother  of  the  negro  sued  for  was  purcbased 
partly  and  mostly  by  their  labor,  offered  for  the  purpose  of  show- 
ing the  I'eaBonablenosB  of  the  gift. 

4tb.  Because  the  Court  admitted  the  Tax  books,  for  the  pur- 
pose of  showing  that  Daniel  Craft,  Sr.  in  his  life-time,  did  not  gi»« 
in  tbe  negro  iu  dispute  as  Agent  for  plaintiff,  for  the  piii|K>se  of 
impeaching  testimony  of  witneaaee  for  plaintiff,  who  swore  "  tLej 
heard  Daniel  Craft,  Sr.  say  to  Hannah,  she  must  raise  money  » 
pay  Harriet's  tax,  which  we  know  she  did,  and  when  Daniel 
Craft,  Sr.  paidaaid  tax,  it  was  aa  Agent  for  Htuuah  Craft." 
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(The  5th  ground  was  abaudoned  before  the  Supreme  Court, 
and  need  not  be  iuBerted.] 

6th.  Because  the  Court  erred  in  charging  the  Jury  that  the 
testimony  of  Folly  Craft  was  sought  to  be  impeached  by  the  op- 
posite party,  from  the  fact  that  Hannah  did  not  chiim  the  ne- 
gro on  two  occasions  ;  Jst,  when  the  negro  was  levied  on,  and 
3d,  at  the  time  of  the  appr&isement,  and  they,  the  Jury,  were  the 
judges  whether  the  same  did  or  did  not  impeach  her  testimony. 

7th,  Because  the  Court  erred  in  stating  to  the  Jury,  "  that  it 
was  proved  by  Julius  Darby,  one  of  the  witnesses  for  defendant, 
that  the  plsintifi'was  present  at  the  time  of  a  levy  upon  this  negro 
as  the  property  of  the  donor,  and  gave  no  notice  or  intimation  of 
her  cJaim." 

8th.  Because  the  Court  erred  in  i-eferring  to,  and  commenting 
on  a  part  of  the  testimony  without  summing  up  the  whole,  in 
this,  that  the  Court  fitiled  to  direct  the  attention  of  the  Jury  to 
the  testimony  that  Daniel  Craft,  Sr.,  in  bis  life-time,  repeatedly 
required  the  plaintiff  to  furnish  the  money  to  pay  the  tax.  on  said 
negro;  that  the  plaintiff  did  furnish  the  money,  and  that  Daniel 
Craft  paid  the  same  as  Agent  for  plaintiff;  that  Daniel  Craft 
said  plaintiff  could  take  the  negro  at  any  time  she  pleased,  and  at 
the  time  of  the  levy  said  that  the  negro  was  not  his,  and  repeat- 
edly said  he  bad  given  her  to  plaintiff. 

9th.  Because  the  verdict  was  contrary  to  the  evidence. 

Which  motion  was  overruled  by  the  Court  below.  In  refer- 
ence to  the  2d  and  3d  grounds,  the  Court  below  remarks : 

"  The  language  of  the  rule  is  too  strong  for  the  facts  in  the  case. 
When  the  questions,  or  similar  ones,  were  asked  the  witness,  de- 
fendant's counsel  objected.  After  argument,  the  Court  enquired 
irf'plaintifi^scounsel,  whether  they  relied  on  showinga  purchase  on 
the  pan  of  the  plaintifi*,  by  having  paid  the  whole,  or  a  part  of 
the  purchase  money,  for  the  negro  sued  for.  Plaintiff's  counsel 
answered  in  the  negative,  and  urged  the  reception  of  the  evidence, 
to  show  the  reasonableness  of  the  gift.  The  Court  remarked  that 
it  was  unnecessary  to  show  that  fact,  since  the  plaintiff  bore  the 
relation  of  child  to  Daniel  Cisft,  Sr.,  the  alleged  donor,  and  that 
connexion  furnished  a  good  consideration  for  the  gift,  whether 
reasonable  or  unreasonable.  The  counsel  for  plaintiff  seemed  sat- 
isfied, at  least  did  not  further  urge  the  leception  of  the  evidence. 
And  the  Court  charged  the  Jury,  that  the  relation  of  child  to  pa- 
roL.  IV.  46 
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rent  was  a  good  considei'ation  for  a  f^h,  ami  if  one  was  made  quiI 
perfected,  it  was  valid  without  regard  to  its  reosonableiiess  orun- 
reaaonableness." 

On  the  4th  ground  tlio  Court  remarks,  he  charged  the  Jury  the 
tax  booliB  were  very  aVglil  e*ideiice  to  impeach  the  witnesses. 

On  the  Gth  ground  the  Court  says :  "  The  Court,  in  charging 
the  Jury,  told  them  if  they  found  that  a  deliveiy  of  the  property 
to  plaintiff  was  made  by  Daniel  Craft,  Sr,,  as  testified  by  Polly 
Craft,  it  was  a  good  and  valid  gift,  and  they  should  find  forplaiu- 
tifTi  and  then  stated  that  defendant  sought  to  rebut  or  counteract 
that  evidence,  by  shewing  ihat  on  two  occasions  the  plaintiff  had 
failed  or  neglected  to  inteipose  or  give  notice  of  her  title  or  claim 
to  the  property,  onco,  v.-hen  the  negro  was  levied  on  as  Daniel 
Ci-aft's  property,  and  again,  when  the  negro  was  appraised  by 
the  administrator,  and  expressly  charged  the  Jury  that  they  were 
the  exclusive  judges  bow  far  such  failure  affected  the  evidence  of 
plaintiff's  witnesses,  the  Court  giving  no  opinion  on  the  subject." 

On  the  7th  ground,  he  remarked :  "  The  Court  did  not  pretend 
to  repeat  Darby's  evidence,  but  simply  called  the  attention  of  the 
Jury  to  the  same,  in  connection  with  the  le^y  on  the  negro. 

On  the  8th  ground,  he  remarks :  The  error  complained  of  in 
this  ground,  might  have  some  foundation  if  the  Court  had  under- 
taken to  sum  np  the  whole  evidence  in  llie  case.  But  the  Court 
did  not  attempt  to  make  snch  summary.  It  is  true  that  the  Court 
charged  the  Jury,  that  if  they  were  satisfied  fi-om  ali  the  testi- 
mony, that  Daniel  Craft,  Sr.,  had  given  the  negi'o  to  plaintiff,  and 
perfected  the  gift  according  to  the  rule  laid  down  by  the  Su- 
preme Court,  (in  IKi'lh/'t  Rrj>.)  it  was  a  good  and  valid  gift,  and 
passed  the  title  to  plaintiff,  and  they  should  find  accordingly.  And 
the  Court  further  charged,  that  the  declarations  of  Daniel  Craft, 
"that  he  had  given  the  negro  to  plaintiff,"  wei'o  evidence  in  the 
case,  and  if  such  declarations  were  accompanied  by  a  delivery  of 
the  property,  or  some  other  act  parting  with  the  dominion  of  the 
propetty,  it  was  a  valid  gift,  as  decided  in  the  case  referred  to. 

On  the  last  ground,  the  Court  says,  the  veidict  in  bis  opinioa 
was  with  the  weight  of  the  eridence. 

HiLLTEB  and  Cobb,  for  plaintiff  in  error. 

Hatoood,  for  defendant. 
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Bt/  the  C-ourt. — Warner,  J.  delivering  the  opinion. 

[1.]  The  first  exceptiontakentothedecision  of  the  Court  below.in 
ihia  ca.^e,  is,  the  rejection  of  the  testimony  of  Daniel  Craft,  junior, 
takeo  by^tommission.  It  appears,  from  the  certificate  of  the  pre- 
aiding  Judge,  that  the  comnii^ision  issued  to  take  the  testimony  of 
a  witness  who  I'esided  out  of  the  county  ;  but  at  the  time  the  in- 
ten-ogatories  were  answered,  executed,  and  returned  into  Court, 
and  at  the  time  the  commiation  heart  dale,  the  witness  resided  in 
the  county  in  which  the  suit  was  pending.  At  the  time  the  com' 
mission  issued,  which  was  the  aulhoiity  to  take  the  deposition  of 
the  witness,  he  resided  in  the  county  in  which  the  suit  waa  pend- 
ing, and  could  have  been  subpienaed.  If  die  witness  was  go- 
ing out  of  the  State,  or  removing  out  of  the  county,  or  his  official 
or  other  business  would  have  required  hia  absence  fivm  the  coun- 
ty at  the  term  of  the  Court  at  which  the  causo  was  to  have  been 
tried,  ihon  the  application  for  a  commission  to  take  the  testimo- 
ny of  the  witness  by  interrogatories,  should  have  been  made  ac- 
cording to  tlm  provisions  of  the  Act  of  28th  Dec,  183S.  Hold- 
Hm'  Dig.  585. 

The  takjng  testimony  in  civil  causes,  to  be  read  on  the  trial,  can 
only  bo  taken  in  such  manner,  and  under  such  circumstances  aa 
the  Legislatui-e  have  pi'cecribed,  and  the  particular  circumstan- 
cea  under  which  the  parly  seeks  to  take  the  deposition  of  the  wit- 
ness, should  be  stated,  so  that  it  may  appear  to  the  Court  the  de- 
position of  the  witncsH  is  authorized  to  be  read  in  evidence  under 
tlie  law,  so  as  to  dispense  with  his  personal  examination  in  Court, 
which  is  always  to  be  preferred  when  it  can  be  done.  We  con- 
cur in  opinion  with  the  Couit  below,  that  it  would  be  a  danger- 
ous practice,  to  create  exceptions  in- favor  of  the  introduction  of 
testimony  by  interrogatories  and  commission,  beyond  those  which 
the  Legislature  have  thought  proper  to  create,  end  think  the  tes- 
timony was  properly  rejected  on  the  trial. 

[2.]  We  have  carefully  examined  the  other  grounds  of  error  ta- 
ken for  a  new  trial,  aa  certified  by  the  presiding  Judge,  together 
with  his  charge  to  the  jury,  as  contained  in  the  record  before  us, 
and  the  evidence ;  all  of  which,  to  our  minds,  do  not  furnish 
any  legal  ground  for  a  new  trial     The  law  of  the  case,  as  well 
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as  the  facts,  appear  to  have  been  &irly  submitted  to  the  Jury  hj 
the  Court  below : 

And  the  judgment  of  that  Court  is  therefore  affirmed. 


No.  41. — HosEA  C,  GiDDENS,  plaintiffm  error,  v».  Henbt  Mibz, 
defendant. 

[1.]  To  My  of  another  "IbtlUve  OitUau  t*ntl  lit  eamp-fnmiid"  ii  aclico- 

>ble. 
[2.]  Where  dennurer  to  the  whole  decIaratioTi  ii  aaMsmed,  m  unendiDeiit  cm- 
uot  be  received,  there  being  uolhing  lo  amenii  bj. 

Caae  for  Words,  in  Jackson  Superior  Court.  Tried  before 
Judge  DouoHERTY,  February  Term,  1848. 

The  ori^nal  declaration  charged  that  the  defendant  beloir, 
Henry  Mirk,  in  a  certain  conTersation,  "concerning  the  burniug 
of  the  houses  and  tenia  at  the  Dry  Fond  Camp  Ground,  in  the 
presence,  &c.  published  of  the  pldntiff  these  words,  "  I  believe 
Giddens  burnt  the  Camp  Ground."  The  words  were  charged 
to  have  been  spoken  on  the  8th  November,  1845,  and  the  decla- 
ration was  filed  in  office  on  the  SGth  of  February,  1846. 

On  the  39th  of  September,  1847,  tlie  pJaintifT  [the  case  being 
on  the  Appeal)  filed  by  way  of  amendment  two  additional  counts. 
Betting  out  these  words  as  spoken  at  the  same  time — "I  believe 
Giddens  burnt  the  Camp  Ground.  And  if  you  knew  what  I 
know,  your  opinions  might  be  altered.  I  have  said  that  I  believ- 
ed that  Giddens  burnt  the  Camp  Ground,  and  will  continue  to 
gay  so,  and  wiU  say  so  in  Court,  if  required;  and  I  believed  it 
within  ten  minutes  after  I  saw  tlie  fire,  and  I  can  assign  my  reasons 
for  believing  so,  but  as  long  as  I  have  not  done  so  I  will  keep 
them  to  myself" 

The  Court,  on  the  trial  at  February  Term,  1848,  refused  to  re- 
ceive the  amended  counts,  and  on  demurrer  to  the  original 
count,  dismissed  the  Action,  which  decisions  are  brought  up  to 
be  reviewed. 
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J.  HiLLTER,  for  plaintiff  in  error. 

OrEBBY^and  Underwood,  for  defendant  in  error,  contended, 

1st.  That  ihe  amendments  were  properly  rejected,  the  cause  of 
action  being  different.  1  Tidd,  698.  2  Wend.  S59.  12  H,.  228. 
At  least  it  was  a  matter  of  discretion  in  which  this  Court  will  not 
interfere.     1  Kelly,  468.     3  lb.  486. 

Sd.  The  words  charged  in  the  original  count  are  not  actiona- 
ble per  »e.  2  Marthall,  502.  7  Taunt.  205.  1  Sar.  Dig.  929. 
Prince,  627.  Starkie  on  Slander,  893.  1  OMt.  Plead.  267.  6 
C<MD.  76. 

B>i  the  Court. — Nisbet,  J.  delivering  the  opinion. 

The  principal  question  in  this  case  is,  whether  the  following 
words  are  actionable,  to  wit ;  "  I  believe  Giddens  burnt  the  Camp 
Ground."  The  declaration  contained  but  one  count.  Upon  de- 
marrer.tbe  Circuit  Judge  held  that  they  were  not.  Being  excepted 
to,  that  decision  is  brought  before  us  for  review.  The  grounds 
taken  before  this  Court,  in  support  of  the  Judgment  below,  are 
two: 

1.  It  is  claimed  that  in  as  much  as  the  defendant  only  express- 
ed his  brlirf,  that  Giddens  (the  plaintiff)  bamt  the  Camp  Ground, 
there  is  not  such  a  direct  charge  of  an  offence,  as  the  law  requires, 
to  make  these  words  actionable  ^er«f. 

2.  It  is  insisted,  that  the  declaration  does  not  show,  that  the 
tents  and  other  houses  on  the  Camp  Ground,  were  the  property 
of  another,  and  is  on  that  account  defective.  Because,  say  the 
counsel,  if  any  offence  against  the  law  is  imputed  to  the  plaintiff, 
it  is  ar$oH,  and  the  definition  of  arson  is  "  the  malicious  and  wil- 
ful burning  of  the  house  or  out-house  of  another."  The  declara- 
tion, say  they,  must  show  a  charge  descriptive  of  the  offence, 
cording  to  the  definition  of  it  in  the  penal  code,  and  as  it  does  not 
■how  that  the  houses  charged  to  he  burnt,  were  the  property  ol 
some  body,  other  than  the  plaintiff,  it  is  bad. 

The  last  objection  is  made  to  the  plaintiff's  pleading.  If  the 
Trords,  a«they  are  set  forth  iuthe  writ,  are  not  of  themselves  suf- 
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ficicnE  to  sustain  the  aclion,  wo  doubt  whether  any  form  of  plead- 
ing' would  help  it. 

An  avei-mont,  upon  that  assumption,  that  the  tents  and  houses 
were  the  property  of  another,  or  an  invendo,  seeking  to  supply 
the  deficiency  complained  of,  woaltl  not  be  admiitsible.  The  of- 
fice of  the  iniieaduia  to  explain  the  meaning  of  the  words  spoken, 
by  reference  to  facts  previously  ascertained  by  averments  or  oth- 
erwise. It  cannot  supply  defects  in  the  words  spoken — that  is,  it 
cannot  mako  word:^  actionable  which  otherwise  are  not  action- 
able—1  S/ar/cic,  4IS  to  532.  2  SalL  513.  1  L'd  Ray.  2-50. 
12  Mod.,  lay.  1  Will.  S-i,mil  243.  We  shall  therefore  con- 
aider  this  objuction  as  going  not  so  much  to  the  form  of  the  plead- 
ings, aa  to  the  sufficiency  of  the  words  spoken,  as  tliey  appear  in 
the  wilt,  to  sustain  an  action. 

In  this  view  of  it,  the  objection  would  run  thus — the  words 
spoken  are  not  actionable,  because  they  do  not  impute  to  tho 
plaintifl'  the  crime  of  ai'son,  in  this,  that  they  do  not  charge  him 
with  having  burned  the  house  or  out-liouse  of  another. 

Among  the  rights  of  pei-sonal  secuiity,  are  those  of  character. 
Character  is  as  necessary  to  the  happiness  and  success  of  ihc  citi- 
zen as  any  thing  el.ie.  It  is  that  which  gives  value  to  all  other 
rights.  It  is  sacred  in  pi-opoilion  to  the  public  appreciation  of  it. 
Hence  in  highly  cirilized  and  highly  moral  communities,  the  ab- 
horrence of  the  vile  ails  of  the  slanderer  is,  as  it  ought  to  l>e,  ex- 
treme. The  injury  of  slanderous  words  is  as  gi-eat  in  our  States, 
as  any  where  else  in  the  world,  because  in  no  other  State,  is  char- 
acter more  highly  appreciated — more  available — or  more  neces- 
sary to  liappiness.  The  law  of  slander  has  become,  on  these  ac- 
counts, vastly  more  rigid  than  it  formerly  was.  The  fii-st  Fuit  for 
defamation  in  England  occurred  in  the  reign  of  Edward  III. 

It  would  be  ahsui-d  to  apply  the  law  of  that  day,  to  the  civiliza- 
tion of  this.  The  history  of  this  branch  of  the  law,  is  but  a  his- 
tor  of  mutations — of  subtle  distinctions — and  absurd  technicalities. 
Many  of  the  latter  arc  revolting  to  common  sense.  It  were  in- 
deed an  unprofitable  task  to  trace  that  history.  I  have  no  lelish 
for  it,  and  shall  confine  myself  to  the  exigencies  of  the  case  before 
me.  In  England,  and  much  more  in  this  conn tiy,  this  subject 
has  been  attended  with  this  difficulty,  to  wit :  whilst  it  has  been 
necessary  to  pixilect  the  fair  fame  and  character  of  the  citizen,  it 
has  been  equally  necessary,  that  freedom  of  speech  and  the  liberty 
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of  the  press  should  ba  prcorvcd.  The  laltcr,  in  a  luiul  of  Inwu, 
which  spring  out  of  and  derive  their  chief  sanction  front,  public 
opinion,  in  a  land  of  sB^ntial  equality  of  right  atd  privilege,  in 
a  land  of  oflicial  accountability  to  Iho  moral  sense  of  a  chriatlan 
public,  is  as  sacrcd  as  the  fuiiuer.  The  great  cooEtitutional  rule 
of  the  American  Union,  ombi'acing  both  the  fi'eetlom  and  the  re- 
straint of  the  press  and  of  speech,  has  been  laid  down  by  eminent 
authority  in  the  following  words,  "every  citizen  may  freely  speak, 
write  and  publish  his  sentimenia  on  all  subjects,  being  respon-iible 
for  the  abuse  of  that  right ;  and  no  law  can  rightfully  be  passed 
to  restrain  or  abridge  the  freedom  of  speech  or  of  the  press," — 
1  Kent's  Com.  17  /o  2J.  The  two  giBat  elements  of  this  rule  are 
freedom  and  accountabHilif.  Accountability  to  the  law.  To  know 
the  law  of  accountability  therefore,  becomes  a  matter  of  Sflrioua 
concciii  to  every  man.  The  gix>und  of  liability  for  words  action- 
able per  »e  is  damage  to  the  pci'son  charged — or  to  be  more  ex- 
plicit, the  imjnediatc  tendency  iif  the  irordi  Ihemselvca  to  produce 
damage  to  the  person  of  tchota  the ff  are  spoken.  The  i  neon  veuiencc, 
damage  or  injui-y  which  results  from  a  charge  ojf  crime,  is  two- 
fold, to  wit :  degradation  in  society  and  cxposui'e  to  criminal  lia- 
bility. Founded  upon  this  idea  of  damage,  Mr.  Starkio,  after  a 
review  of  the  English  cases,  deduces  from  thera  the  following  rule^ 
as  to  words  actionable  of  themselves.  "  To  impute  any  crime  or 
misdemeanor  for  woich  corporal  punishment  may  be  inflicted,  in 
a  temporal  Court,  is  actionable  without  proof  of  special  damage." 
1  Starkie,  43. 

There  are  very  material  variations  between  the  law  of  libel  and 
■lander  in  this  country,  from  what  it  ia  in  England.  The  inilo 
above,  of  Mr,  Staikie,  has  not  received  theassent  of  the  American 
Couits.  Ho  makes  the  test  of  slander,  to  be  the  imputation  of 
a  ctime  or  misdemeanor,  for  which  corpoi'al  punishment  may  bo 
inflicted.  The  infamy  of  the  criiuo  and  of  tho  punishment,  is  ex- 
cluded. And  although  all  violations  of  law  may  he  considered  as 
disreputable,  yet  there  are  violations  of  law,  which  tend  so  slight- 
ly to  degradation,  aa  in  a  very  remote  degree,  to  attach  infamy 
to  the  offender.  So  in  Ogden  vs.  Turner,  Salkeld,  G9e.  Holt, 
C.  J.  remarked,  "  it  is  not  a  scandalous  punishment — a  man  may 
be  fined  and  imprisoned,  in  trespass — tbei-o  must  not  only  be  im- 
prisonment but  an  infamous  punishment."  According  to  this  rule, 
it  would  be  actionable  to  say  of  another,  be  bus  committed  an  as- 
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sault  and  batioty  ;  fui'  that  is  a.  crime  punished  by  imprisonment 
in  the  county  jitil.  The  belter  rule,  as  it  eoenia  to  me,  is  laid 
down  in  Braoker  vi.  Coffin,  by  the  Supreme  Court  of  New  York. 
Spencer,  C.  J,,  in  that  case  Baid,  "  Upon  the  fulloBt  conHideratioD 
we  are  inclined  to  accept  thia  as  the  aafcat  rule,  aud  one  which,  as 
wc  think,  ia  warranted  hy  the  ca.scs.  In  ca;^  the  charge,  if  true, 
will  subject  the  party  charged  to  an  indictment  for  a  crime  invoW- 
iiig  moral  turpitude  ;  or  subject  him  to  an  injamota  punishmaU, 
the  wordawill  bo  in  themselves  actionable."  5  J,  R,  1S8.  This 
rule  was  recognised,  by  the  same  Court  in  subsequent  cases,  and 
by  many  other  Courts  of  the  United  States.  Weirigg  t».  Oyer 
and  wife,  13  J.  R.  124.  MarUn  fj.  Slilii'en,  13  Jo/int.  R.  275. 
Van  Ness  vf.IIamiUon,  l^JohntR.  367.  Young  vs.  Miller,  3  HUl, 
2->.  See  alio  3  Urary  ^  Rawle,  255.  1  Harrison,  N.  J.  R.  12.  1 
Sinney,  S42.     5  Jlid  218.     2  Bibb,  K.  R.  473. 

With  minuter  specification,  it  is  stated  by  Chancellor  Kent 
thus,  "  Tho  injury  consists  in  falsely  and  maliciously  charging  bq- 
other  with  tho  commission  of  some  public  offence,  criminal  in  it- 
self and  indictable,  and  subjecting  the  party  to  on  infamous  pun- 
ishment, or  involving  moral  turpitude,  or  the  breach  of  some  pub- 
lic truHt,  or  with  any  matter  relating  to  his  particular  trade  or 
vocation,  and  which,  if  true,  would  i-ender  him  unworthy  of  em- 
ployment." S  Kenft  Com.  15-16.  The  rule,  in  truth,  as  adjudged 
in  Brooke  vs.  Co^n  by  the  Supreme  Court  of  New  York,  is  sus- 
tained by  several  of  the  English  cases.  A  leading  case  is  that  of 
Onthtr  vs.  Home,  3  Wills.  177.  in  which  Lord  C.  J.  Ik 
Gray  says  "the  words  must  contain  an  cKpresa  imputation  of 
some  crime  liable  to  punishmen^— some  capital  offence,  or  other 
infamous  crime  or  misdemeanor."  Although  Mr.  Starkie  deduces 
the  English  rule,  as  stated,  from  all  tho  cases,  yet  he  says  that  the 
most  cori-ect  rule,  is  that  laid  down  in  Onslma  vs.  Home,  I  Starkie, 
42.  See  also  to  the  tame  eject,  Holt  vs.  Scholefidd,  6  T.  R.  694. 
SalkOd,  696. 

Tho  imputation  or  chai^  in  thia  case,  is  that  the  pIsintifTis 
guil^  of  the  crime  of  arson.  Arson,  under  our  code,  is  the  "  mali- 
cious burning  of  the  house,  or  out-house  of  another."  Prince,  6S7. 
The  oui-housf  of  another  by  the  code,  is  a  ham,  stable  or  any  oth- 
er Jioute,  (except  the  dwclhng  house)  on  a  farm,  plantation  or 
chcwk^e  (not  in  a  city,  town  or  village.)  And  the  punisbmeut  of 
this  offence  is  imprisonment  in  the  Penitentiary,  at  hard  labor,  tar 
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any  tei-m  not  less  than  two  nor  more  than  seven  yctin.  ■  Prince, 
627.  If  these  words  impute  the  offence,  it  is  one  ivhich  is  indict- 
able and  punishable  cotporally,  and  both  the  crime  ^d  the  pun- 
ishment ai"e  infamous.  The  charge,  if  true,  would  degrade  thfi 
plaintiff  in  society:  and  subject  hira  to  penal  liability.  The  case, 
therefore,  falls  within  either  of  the  rules,  as  to  words  actionable 
perse. 

I  incjuire  how,  whether  the  charge  being  made  upon  the  he/ief 
of  the  defendant  makes  it  innoc;uouB,  and  relieves  the  words  from 
their  actionable  qualities.  The  injury  oF  slander  consists,  it  will 
be  remembered,  in  the  tendency  of  the  words  ppokeu  to  dcgi-ade 
the  person  charged,  and  to  subject  him  to  criminal  liability.  AVo 
shall  hereafter  see,  that  the  woi-ds  ai'e  to  he  taken  according  to 
the  understanding  of  them,  by  ihoso  who  hear  them.  If  that  un- 
derstanding of  them  imputes  the  offence — if  tliat  undorstanding 
degrades  the  plaintiff  in  society,  or  rather  has  the  tendency  to 
degrade  him  and  to  subject  him  to  criminal  liabiliiy,  tlicy  are  suf- 
ficiently distinct  and  dii'ecr,  and  aro  actionable.  I  caimot  conceive 
that  a  charge  that  "  Giddons  burnt  the  Camp  Ground,"  would 
tend  any  more,  in  the  judgment  of  common  sense,  as  exerci.wd 
by  ninety-nine  sensible  men  in  one  hundred,  to  dcgi^de  him,  or 
to  subject  him  to  a  prosecution  for  arson,  than  the  charge  "  X  ht- 
lieve  Giddens  burnt  the  Camp  Ground."  What  is  belief?  I  do  . 
not  now  speak  of  one's  speculative  belief  in  Religion — morals  or 
science.  What  is  belief  in  an  existing^aci  7  'W'hat  is  a  man  un- 
derstood to  aseert,  when  he  says  I  beliere  that  it  fact  exists  or  that 
a  gi^"en  thing  was  done  by  another,  Bclitf  is  the  conviction  of 
the  mind,  founded  on  evidence  that  a  fact  exists — that  an  act  was 
done — that  a  statement  istme.  And  when  one  says,  I  believe  ibat 
a  fact  exists,  or  that  an  act  was  done  by  another,  he  muet  be  un- 
derstood to  assert  that  there  ia  present  to  hia  mind  evidence  suf- 
ficient to  conrince  him,  that  the  fact  does  in  I'eality  exist,  or  that 
the  act  was  done.  The  evidence  may  be  more  or  less— it  may 
be  of  one  kind  or  another — the  evidence  of  the  senses,  hearsay, 
or  of  circumstances.  It  is  not  the  business  of  the  hearer  to  deter- 
mine the  quality  or  the  character  of  the  evidence.  He  is  bound 
to  infer  the  existence  in  tlio  mind  of  the  relator,  of  testimony 
enough  to  work  conviction  of  the  truth  of  bis  asseilion.  If  it  were 
not  BO,  then  we  should  believe  nothing  upon  the  authority  of  oth- 
«!•— nothing  that  is  not  demonstrated  to  our  minds.    Faith  and 
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conMcDcc,  the  great  ligaments  of  society,  would  be  excluded/aod 
men  would  be  held  eilber  insane  jesiers,  or  arrant  liars,  until  by 
testimony  foi'eign  to  theii'  siateraenta,  we  are  Baiisfied  that  they 
tell  the  trath.  And  this  I  have  no  doubt  is  the  ordinary  uoder- 
standing  of  the  matter  among  men.  It  is  the  or^nary  under- 
standing of  Etatcmutits  which  are  in  themselves  hanpless.  Much 
more  are  men  lield  to  bo  convinced  of  the  truth  of  a  charge,  which 
they  Bay  they  believe,  which  involves  terrible  punishment  to  the 
person  charged,  if  true,  and  heavy  responsibility  upon  the  accuser 
if  false.  Such  chai-gcs  are  by  ordinary  men,  considered  as  made 
with  deliberation,  and  ^vith  a  knowledge  of  all  the  consequences 
which  ihcy  involve.  If  in  this  cane  the  defendant  had  said,  "  Gid- 
dens  burnt  the  Camp  Ground,"  those  who  hcai'd  him  would  have 
believed  that  he  meant  to  say,  that  he  was  convinced  that  he  burnt 
it.  Is  that  impression  weakened,  when  be  declares  "  I  beHeve 
Giddens  burnt  the  Camp  Ground!"  The  words,  J  believe,  neither 
add  to,  nor  diminish  tliat  impression.  The  diixict  charge  involves 
the  belief — it  is  merely  supererogation  to  say  JMiece.  In  eith- 
er case,  the  whole  weight  of  the  accuser's  conviction  of  the  truth 
of  the  charge  fulls  upon  the  accused.  The  tendency  of  the  charge 
in  either  case  is  to  awaken  suspicion  of  guUt — to  degrade — to 
arouse  the  diligence  of  the  officers  of  the  law — to  subject  the  ac- 
cused to  arrest  and  to  prosecution.  It  cannot  be  questioned,  I  ap- 
prehend, but  ihat  a  statement  on  oath  of  the  belief  of  one,  that 
another  is  guilty  of  a  crime,  would  justify  a  magistrate,  in  issuing 
a  process  for  his  arrest. 

The  point  I  am  now  considciing  is  settled  in  favor  of  this  ac- 
tion, upon  sufficient  authority.  The  eKpression  of  a  nupicion  or 
opinion  that  another  has  committed  a  crime.  Is  actionable.  1 
Starkie,  G3.  4  Co.  15.  Poph.  210.  Latch,  176.  3  BkZ..  262. 
Suspicion  is  weaker  than  belief,  and  opinion  no  stronger.  One 
hearing  that  hia  father's  bam  was  burned,  said,  "  I  cannot  imagine 
who  should  do  it,  but  the  Lord  Stomton,"  and  these  words  were 
held  actionable.     1  Slarkir.Gi.     Mo.  142.     1  Vin.  Al.  435. 

To  say  "  I  imagine  that  Giddens  burnt  the  Camp  Ground,"  is 
not  so  clear  and  dii'ect  an  imputation  of  the  crime  of  arson,  as  to 
say  "  I  believe  that  Giddens  burnt  the  Camp  Gcoond."  It  im- 
ports a  more  certain  and  fixed  conviction  to  say  I  believe,  than  il 
does  to  say  I  imagine.  So  it  was  held  actionable  to  say  "  1  think 
or  dreamed,  that  he  committed  a  ceitain  felony."  Smith  v».  Wit- 
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tUme,  Cro.  Elis.  348.  6  Bac.  Ab.  227.  So  also  to  eay,  ••  I  am 
thoroughly  convinced  that  you  ai-e  guilty  ;"  Iiecause  "  I  am  thor- 
oughly coDTinced,"  was  held  to  be  equal  to  a  positive  averment, 
f  eoie  VI.  Oldham,  Cowp.  275,  In  the  case  of  Miller  vt.  Miller, 
SJohnt.  R.  174,  the  words,  "  my  watch  was  stolen  in  Polly  Mil' 
lei's  bar,  aod  I  have  reason  to  believe  that  Sina  Miller  took  it  and 
that  her  mother  Folly  Miller  concealed  it,"  wore  held  actionahle. 
The  Court  held,  that  the  aHsertion  of  the  dGfendant,  that  he  had 
reaton  to  bdieve  that  one  took  and  the  other  concealed  the  watch, 
was  equivalent  to  the  charge  that  one  stole  or  took,  and  the  other 
concealed,  the  watch.  It  held  distinctly,  that  to  say  "  I  have  rea- 
vm  to  beliete,  &c  "amounts  to  a  positive  averment.  For,  say  the 
Court,  "  a  man  only  alleges  a  thing  to  be  so,  because  he  has  rea-  > 
Bons  for  believing  it  so." 

In  Ney  vi.  OtU,  8  Ma»».  R.  123,  the  words  were,  "  Imli  ven- 
tHre  any  thing  he  stole  the  book,"  and  were  held  actionable.  In 
Logan  VM.  Steele,  1  Bibb,  593,  expressions  by  the  defendant,  that 
faa  had  reatoiu  to  believe  that  the  plaintiff  burnt  the  bam,  were 
held  to  be  actionable.  See  also  Bamman  vs.  Boyer,  3  Binney,  515. 
In  the  case  of  Davis  vs.  Noak,  I  Slarkie,  R.  377,  the  words  by  the 
defendant  were,  "  that  he  suspected  and  believed,  and  had  good 
reason  to  stupecl  and  belii-re,  that  the  plaintiff  had  stolen  his  goods." 
Lord  Ellenborough  held  them  actionable,  and  said  "  the  accusa- 
tion could  not  have  been  more  direct  unless  he  had  seen  the  very 
act." 

In  Waters  vs.  Jones,  the  Supreme  Court  of  Alabama,  review 
all  the  cases  on  this  point  in  a  somewhat  labored  and  good  opin- 
ion by  Collier  ,  J.,  and  decide,  that  to  say  of  another,  "  I  believe 
that  he  knew  of  the  burning  of  the  Gin  and  was  concerned  in  it," 
is  actionable.  3  Porter,4i2.  1  Bibb,  663.  We  are,  upon  the 
strength  of  these  authoiities  and  upon  the  reason  of  the  thing, 
itttly  satisfied  that  the  expression  of  the  defendant's  belief,  in  this 
case,  does  not  take  the  words  out  of  the  general  rules,  by  which 
ifaey  are  made  actionable. 

But  it  is  said  further  that  these  words  are  not  actionable  be- 
cause tbo  offence,  Arson,  is  not  charged  with  precision,  according 
to  its  definition  in  our  penal  code,  that  is  to  say,  the  defendant 
did  not  say,  that  the  houses  and  tents,  were  the  property  of  an- 
other. The  declaration  avers  that  the  defendant  intended  to  im- 
pute to  the  plaintiff  the  offence  of  Arson.    But  suppose  th«  words 
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do  not  amount  Ia  a  charge  of  that  offence,  but  do  amount  to  sotdb 
other  crime  :  in  that  event  I  apprehend  the  action  might  be  sus- 
tained. We  think,  fao\veve,r,  that  the  wordsdo  impute  the  ofience 
of  Arson.  It  is  incumbent  on  the  party  who  complaina  that 
he  has  8uffei-ed  from  tho  imputation  of  crlnie.  to  show  with  cer- 
tainty the  injurious  nature  of  tbo  communicalion.  1  Stariiie,  44. 
In  order  to  do  tlii^  it  ianot,  however,' necessary,  that  the  words, 
spoken  should  describe  the  ufTetice  with  that  precisioo  with  which 
it  is  necessary  to  set  foith  an  oflcnce  in  an  indictment.  It  is  only 
necessary  that  the  worda  should,  uf  themselves  or  by  reference  to 
circumstances,  be  capable  of  the  oiTensive  meaning  attributed  to 
them.  The.  rule  onco  was  that  Courts  would  construe  words, 
even  after  vctdict  for  the  plainiifT,  iu  their  mil/lcil  teime. 

But  tbe  doctrine  of  the  bcnignior  tensM  ia  now  exploded,  and 
charily  is  now  in  her  right  position,  for  she  stands  on  the  aide  rf 
the  accused.  In  the  case  of  The  King  c^.Honu,  Lord  Ma»^fidd 
said,  "  if  Courts  of  Justice  were  bound  by  law  to  study  for  any 
one  possible  or  supposable  case,  or  sense,  in  which  words  used 
might  be  innocent,  such  a  singularity  of  understanding  might  screeu 
an  offender  from  punishment,  but  it  would  not  recall  the  worda 
or  remedy  the  injury.  It  wouSd  be  strange  to  say,  and  more  so 
to  give  out  as  t)ie  law  of  the  land,  thai  a  man  might  be  allowed 
to  defame  in  one  scnstt  and  defend  himself  in  another.  Suck  a 
doctrine  would  indeed  be  pregnfint  wiib  the  -nimi*  guJilUita*  which 
ray  Lord  Cole,  so  justly  reprobates."  1  Coirp.  C73.  1  Starkie, 
47.     8  Mad.  34.     10  lb.  19C.     Cov/:  277. 

Iti^  now  settled  law,  that  both  Judges  and  Juries  shall  under- 
stand words  in  that  sense  which  tlic  author  intended  to  convey  to 
the  minds  of  the  hearers,  as  evidenced  by  the  whole  circutnstances 
of  the  case.  That  it  is  tlic  province  of  the  Jury  when  such  doubts 
arise,  to  decide  whether  the  words  were  used  maliciously,  and 
with  a  view  to  defame,  such  being  matter  of  fact,  to  be  collected 
fromallconcomitantcircumstances;andforthe  Counio detetmine 
whether  such  words,  taken  in  the  malicious  sense  imputed  to  Ehem. 
can  alone,  or  by  the  aid  of  the  circumstances  stated  upon  the 
record,  form  tlio  Jegal  basis  of  an  action.  1  8earkie,47.  This 
rule  ombi'uces  pit-tty  much  the  whole  doctrine,  as  to  the  mode  of 
detcriniiiiDg  what  constitutes  blander.  It  submits  the  question 
of  malice  to  the  jury — also  the  quostiou  whether  the  words  need, 
were  intended  to  defame.    That  is,  whether  they  were  aged  with 
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a  view  to  impule  an  offence.  Or  pcrlmpa  more  accurately,  wheth- 
er the  worda  themselves,  and  the  attcnilant  ctrcumetancea  as  they 
appear  on  the  recoiij,  tend  to  degrade  the  accused  orto  subject 
him  to  ci'iminal  liability.  It  fuilher  establishes  the  criterion  of 
Judgment  for  the  Court,  and  the  Jury  as  to  the  slanderous  char- 
acter of  the  words — and  that  is  this,  tie  icords  are  to  be  undrralood 
in  t&e  teiue  which  the  author  intended  to  convey  to  the  mindt  of  the 
hearer*^  Much  of  the  technical  nicety  of  the  words,  which  in  too 
many  instances  in  former  tiroes  worked  immunity  to  the  slander* 
er,  is  now  very  properly  disclaimed,  and  the  broad  and  liberal 
and  just  rule  established,  by  which,  if  such  word^are  malicioualy 
uttered,  as  in  the  judgment  of  the  hearers  tend  to  impute  crime, 
to  degrade  and  to  subject  to  an  in&moua  punishment,  they  are, 
whether  accurately  descriptive  of  an  offence  or  not,  slanderous 
and  actionable.  Such  a  rale  comes  fully  up  to  the  requirements 
of  common  sense  and  common  justico.  It  is  equal  to  the  full 
prutection  of  character.  Under  it,  it  is  impossible  for  a  man  to 
slander  in  one  Bense,  and  defend  in  another.  To  cover  vitupeTa- 
tion  under  irony,  untechnical  hints,  covert  insinuations,  or  any 
form  of  words,  which  skilfully  avoidingalegal  definition  of  crime, 
yet  communicates  the  poison  of  slander.  The  Jury  are  to  deter- 
mine whether  the  words,  in  tho  sense  in  which  the  author  intend- 
ed himself  to  be  understood  by  his  hearers,  impute  an  offence; — 
In  support  of  the  doctrine  now  affii-med,  1  shall  refer  to  only  a 
fewofthe  many  authoritiestobe  found  in  the  books.  In  Creeli/ t*. 
Hoskint,  Cro.  Car.  509.  Croke  says,  "  Jones,  Berkly  and  my- 
self held  cbarly,  that  the  action  will  lay,  and  that  such  foreign  it^ 
tendment  as  Mai/nard  pretended,  Afaall  not  be  conceived,  and  it 
shall  be  taken  that  he  spake  these  words  maliciously,  accusing 
liim  of  peijury,  and  for  a  false  oath  taken  judicially,  upon  judicial 
proceedings  in  a  Couit  of  racord,  and  diali  be  takat  according  to 
the  common  fpeech,  and  utual  intendmaU." 

la  Sontert  r.i.  Hoiue,  Ho// 39,  Holt  said  "  we  will  lake  the  words 
in  a  common  sense,  according  to  the  vulgar  intendment  of  lie  by- 
slanderi." 

In  HarritOH  w.  Thorvborough,  10  Mod.  196,  the  Court  deter- 
mined that  the  rule  which  then  prevailed  was  this,  "  words  are  to 
be  taken  in  that  sense  that  is  moat  obvious  and  natural,  and  in 
which  those  to  wboia  they  are  spokoti  will  be  sure  to  undeivtand 
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Lord  Man^fld  observed  in  The  King  vs.  Homt,  1  Ootep.  672, 
"It  is  tbe  duty  of  the  Jury  to  conBtrue  plain  words  and  cle&r  al- 
lueiona  to  matters  of  universal  notoriety  according  to  their  obvioui 
meaning,  and  as  eveTybodyelsewhoreademuatuDderetandthem. 
But  the  defendant  may  give  evidence  to  show  that  diey  were 
used  on  the  occasion  in  question  in  a  difierent  or  qualified  sense. 
Ifnotueh  evidence  it  giteii,  the  natural  ifUerpretaliim  of  the  words, 
and  the  obt-iotu  meaning  to  erety  matit  underttanditig,   mutt  frt- 

So  in  Feake  p*.  OlAkam,  Cowtp. 277,his  Lordship  said,  "where 
from  the  general  import  of  the  words,  they  appear  to  have  been 
used  with  B  view  to  defame  the  party,  the  Court  ought  not  to  be 
industi'ioua  to  put  a  conatniction  upon  them  differetU  from  uhat 
they  bear  in  the  common  aeeeptation  and  meaning  of  them." 

In  tfae  King  rt.  Watgon,  Bullcr,  J.  observed,  "  Upon  occasioiw 
of  this  sort  I  have  never  adopted  any  other  rule,  than  that  fre- 
quently stated  by  Lord  Marsfield  to  Juries,  desiring  them  to  read 
the  paper  stated  to  be  a  Libel  at  men  ofamimon  underttandiagt, 
and  say  whether  in  their  minda,  it  conveys  the  sense  imputed," 
8  T.  R.  206. 

In  RoherU  c*.  Cambden,  9  Eatt.  96,  Loi-d  EUenhorongk  said, 
"The  rule  which  onceprevailed  that  the  words  are  to  be  understood 
M  miliore  lentu  h^  been  long  ago  superseded.  And  words  are  now 
construed  by  Courts,  as  they  always  ought  to  have  been,  in  the 
plain  and  popular  sense  in  which  the  rest  of  the  world  naturally 
understand  them."  See  alto,  Demamt  vt.  Harring,  6  Cowem,  37, 
Walton  Tt.  Singleton,  7  Serg.  if  RaieleiSl.  Van  Vtektem  ri. 
Hopkint,  6  John.  R.  221.  Deteler  vt.  Taber,  12  Ibid,  240.  Me- 
Kinley  v».  Rob,  20  Ibid,  356.  Gvrham  vt.  Ice*,  2  Wend.  634.— 
GibsMTt.  IViUiamt,  4  Wend.320.  13  Man. 2i8,  254.  2  Piel. 
240,     12  Matt.  i98.     6  Cow.  76.     11  Wend.  36. 

The  Jury  being  the  Judges  of  the  fact  whether  words  accord- 
ing to  the  rule  laid  down,  impute  an  offence  (in  this  cue  Arson,) 
to  the  plaintiff,  we  are  very  clear  that  for  that  reason,  the  demar* 
rer  ought  not  to  have  been  sustained.  There  is  beyond  queadon 
enough  in  the  declaration  to  have  sent  the  case  to  the  Jury.  But 
if  the  question  were  before  us  on  a  motion  to  arrest,  according 
to  that  lUle  of  judgment  which  the  authorities  prescribe  to  as, 
we  should  have  no  difficulty  in  saying,  as  this  case  stands  on  the 
record,  that  the  action  ought  to  have  been  sustained.    If  it  wen 
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matter  of  doubt  whether  the  wordsuaecl  in  thia  case,  were  intended 
to  impute  the  offence  of  Ai-boq,  the  solution  of  that  doubt  doesiiot  be- 
long to  the  Court,  but  to  the  Jury — that  is  a  fact  for  them  to  find. 
Now  if  the  Jury  had  passed  upon  this  ease,  and  found  in  fa^or  of 
the  plaintiff,  they  would  by  their  verdict  have  established,  that  the 
words  were  uttered  in  the  malicious  sense  imputed  to  them  by  the 
plaintiff,  and  with  a  view  to  impute  te  him  the  offence  of  Arson^ 
Suppose  that  after  verdict,  a  motion  were  made  to  airest  the 
judgment;  in  considering  that  motion  the  Court  would  be  compel- 
led to  take  the  finding  as  true.  That  is,  it  would  have  to  consid-- 
er  of  the  words  under  a  concession  that  they  were  spoken  mali- 
ciously, and  with  a  view  to  impute  to  the  plaintiff  the  offence. 
The  rule  is  the  same,  in  case  of  demurrer.  We  are  compelled 
to  take  the  averments  in  the  declaration  as  true.  That  is,  we 
are  compelled  to  view  the  woi'dsas  spoken  maliciously,  and  with  a 
view  to  impute  an  offence.  1  StaricAI.  The  question  fAfnis,  whelh- 
erthese  words,  taken  in  the  malicious  sense  imputed  to  them  sing- 
ly,or  by  the  aid  of  the  circumstances  stated  on  the  record,  form  the 
legal  basis  of  an  action.  1  Starkie,  47.  The  declaration  avers 
that  the  defendant  said  of  the  plaintiff,  I  believe  Giddena  bvnU  the 
CaiHp  Ground.  The  eoUoquimn  and  inuendo  explain  the  words 
Camp  Ground  to  mean  the  houses  and  tents  at  the  Dry  Pond 
Camp  Ground.  The  Dry  Pond  Camp  Ground  was  an  incoi-po' 
rated  institution,  and  that  fact  is  judicially  known  to  us,  and  was 
judicially  known  to  the  Court  below.  That  too  we  are  to  pi'csume, 
is  a  fact  of  public  notoriety ;  a  fact  known  to  the  community. 
Being  incorporated,  it  was  authorised  to  hold  property  in  the 
tents  and  houses  located  on  the  ground.  That,  wo  are  fairly  to  in- 
fer, was  the  comrooo  understanding  of  the  neighborhood.  It  is 
&ir  to  presume,  that  these  houses  and  tents  were  understood  in 
the  neighborhood  not  to  belong  to  Giddens,  the  plaintiff.  Now, 
when  the  defendant  in  conversation  conceining  the  houses  and 
tents  of  the  Camp  Ground,  and  calling  the  plaintiff  by  name,  as- 
serts his  belief  that  he  (the  plaintiff]  burnt  the  Camp  Ground, 
what  is  the  sense,  in  the  judgment  of  the  bystanders,  construing 
these  words  in  their  ordiuaty  popular  signilication,  in  which  he 
(the  defendant)  intended  to  be  understood  1  The  word  burnt,  im- 
ports of  itself  Arson.  A  chai'ge  of  burning,  amongst  common 
men,  conveys  the  idea  of  crime  ;  a  very  heinous  crime,  reproach- 
iul  sod  degrading  and  highly  penaL  Can  it  be  inferred,  when  un- 
der such  circuiiutancea  Oiddens  is  chargttd  with  burning  tb* 
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Ciimp  Gioiiiiil,  tlmt  ihc  defcTuiant  iiili-ndeJ  to  bo  undert^tood,  as 
cbars^ti'^hiin  vriilihm-ning  hii  oim  jtri'jifrti/.  For  to  escape  front 
the  iiifcrencc  that  tlie  words  impute  tbe  ofloncc  of  Atsod,  it  is 
necessary  to  csialilish  the  inference,  tliat  dcfcnilaiit  intended  to 
be  uiiJcrsiood  aa  cbaiging  the  plaintift'  with  burning  a  Camp 
Ground,  which  was  not  the  projierty  of  awithfr,  hut  his  oira.  Such 
ail  inference  is  not  natural — it  \a  exceedingly  difficult — indeed  I 
might  add  impossible.  The  hcarei's  could  not  bo  understand  tbe 
words.  The  contrary  inference  is  irresistible.  They  must  have 
uiidcratood  the  defendant  to  intend  to  say,  that  Giddens  burnt  a 
Camp  Ground  which  was  not  kis  oirn;  and  if  so,  the  offence  of 
Arson  was  imputed  to  htm.  Judging  that  such  must  be  the  mean- 
ing of  these  woi-ds  alone,  or  together  with  the  attendant  circum- 
Btancea  stated  on  the  record,  taken  in  their  natural  and  usuitl  sig- 
nification, in  the  view  of  those  who  heard  them,  we  say,  that  thev 
constitute,  in  the  language  of  the  rule,  t/ie  hgal  Lash  iifan  action: 

[2.]  And  that  the  Court  below  erred  in  sustaining  the  demurrer. 
The  demurrertothedeclaration  being  sustained,  the  plaintiffcntcr-  * 
ed  an  appeal,  and  ontheappeal  proposed  to  amend  by  ailding  other 
counts.  The  Circuit  Judge  very  properly  refused  to  allow  the 
amendments.  For  as  the  case  stood  before  him,  there  was  noth- 
ing in  the  writ  to  amend  by."  The  amendments  were  a  new  and 
substantive  cause  of  action,  SeeLatiiters.  Clements,  3  Keihj,  426, 
But  as  in  the  Judgment  of  this  Couit  the  demurrer  was  impro- 
perly allowed,  the  declaration  now  stands  unimpeached,  and  the 
amendments,  being  as  we  believe,  but  vaiiant  statements  of  tbe 
original  cause  of  action,  may  be  added. 

Let  the  Judgment  be  reversed. 

'Noti.— Tbe  Mine  nda  ia  Equh^.    See  Snpra  Duilei/  vt.  Malletj.—iir. 
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No,    4S. — Stbpbwj  W,  McGinnis,  Adm'r.  fee,  plaintiff  in  er- 
ror, w.  Ransom  Foster,  Ex'r,  &c. 

[I.]  Robert  Foster  made  his  will  aa  follows  ;  "  1  give  ninl  boiucslli  unW  my 
beloved  wife,  Cclia  Kosler,  all  nij-  esialc,  both  real  and  petsonal,  after  my  just 
debU  and  fnneral  eipemcs  are  paid,  daring  her  life  ni  wiiiowhcxid.  In  caao 
taj  wifeihoald  die,  or  eichuigo  lierntuatioD  by  mairiage,  it  iamy  will,  that 
s  ule  be  made  of  all  my  property,  Imth  real  and  persooal,  and  Ihe  pro. 
cecda  bo  equally  divided  amoug  my  children."  Cclia  Foster,  a  dan(jli(er  of 
the  tesUlor,  iutermiuricd  with  Stephen  W.  McGiunis,  after  the  death  of  her 
father,  and  died  before  her  mother.  Held,  That  the  childrcti  of  Robert  Fos- 
ter, nbo  survived  him,  look  at  kii  death  a  vested  remBiader  iu  his  estate. 

[3.]  And  Ibat  Stephen  W.  McGmoit,  the  hnsbaiid  of  Colia,  is  entitled,  as  her 
Adnunislistor,  to  receive  her  share  of  mid  property,  and  enjoy  the  tame  witb- 
tiut  being  nibject  to  diiUibatiuD. 

In  Equity. — Tried  before  bis  Honor,  Judge  "Wkioht,  March 
Tsrm,  Forsyth  Superior  Court,  1848. 

The  fkcts  are  stated  in  the  opinion  of  the  Court. 

H.  L.  Sims,  and  W.  H.  Underwood,  for  plaiotiffin  error,  ar- 
gued: 

Ist.  That  Robert  Foxtcr's  children  took  a  vested  iDterest  in  re- 
mainder at  his  death.  Preiton  on  Eilates,  94,  98.  Feante  on 
Rem,  25  Wend.  119.  B  Bam*  tfCreit.  231.  1  WaU.  If  Sergt. 
205.     iKinU,2(i\,et»eq. 

2d.  It  was  a  chose  in  action  at  the  death  of  Celia  McGinnis, 
2  Kent,  231,  etseq.oTtd  cases  t/Ure  cited. 

3d.  Itgoeii  to  the  husband  as  Administiator.  2  Kent,  135,  and 
ctuea  ciUd.     2  Bl.  515,  519.     Holchkis*,  428,  Sect.  1. 

W.  Akin  and  £i.am,  for  defendant.  . 

By  the  Court. — Lumpkin,  J.  delirering  the  opinion. 

Robert  Foster,  being  possosse  dof  considerable  estate,  on  the 
25th  of  December,  1828,  made  the  following  disposition  thereof 
by  will:  "I  give  and  bequeath  unto  my  beloved  wife,  Celia  Fos- 
ter, all  my  estate,  both  real  and  personal,  after  all  my  just  debts 
and  fiineral  expenses  are  paid,  during  her  life  or  widowhood.  la 
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case  my  wife  should  die  or  exchange  her  eituation  by  marriage, 
it  13  my  will  that  a  sale  be  made  of  all  my  property,  both  real 
and  pei'sonal,  and  the  proceeds  be  etjually  divided  amoDK  my 
children."  Shortly  thereafter,  the  testator  died,  leaving,  among 
other  childi'en  then  in  life,  Celia,  a  daughter,  who  subecqueutty 
inlcrmarried  with  Stephen  W.  McGinnis.  In  1843,  Celia  died. 
lea%-ing  one  child  ;  and  in  1S4C,  her  mother,  the  widow  of  the  tes- 
tator, died,  without  having  changed  her  situation  by  marriage. 
Stephen  W.  McGinnis  administered  on  the  estate  of  his  deceased 
wife,  and  filed  his  bill  to  recover  her  portion  of  the  property  lefl 
by  her  father ;  a  gciiei-al  demurrer  to  which  was  sustained  by  the 
Court  below,  and  the  bill  ordei-ed  to  be  dismissed.  To  this  de- 
cision, the  complainant,  by  his  coimse),  excepted,  and  insisted,  aa 
he  does  still,  that  tliei'o  was  manifest  error  in  said  order. 

Two  (jueslious  are  made  by  the  record ;  First,  did  tho 
children  of  Robert  Foster  take  a  vrtled  remainder  in  his  estate  at 
the  time  of  his  death  J  If  so.  Second!!/,  did  the  portion  of  Ceha 
McGinnis  go  to  her  husband  as  her  adnunistratorl 

[1.]  It  has  been  said  that  no  case  upon  a  will  has  a  brother, 
such  is  the  endless  diveraity  of  language,  employed  by  persons  in 
the  final  disposition  made  of  their  etTects.  It  would  seem,  there- 
fore, to  be  almost  a  useless  toil,  to  undertake  to  establish  any  gen- 
eral principle  upoH  a  point  that  may  rarely,  if  ever,  occur  again. 
We  shall  content  ourselves,  at  any  rate  for  the  present,  to  put 
such  a  construction  upon  this  will  as  is  best  warranted  by  the  au- 
thorities, and  that  will  effectuate  the  intention  of  the  testator,  the 
first  and  great  object  of  inquiry  with  Comis  of  Justice,  In  seek- 
ing for  the  intention  of  the  testator,  who  frequently  makes  this 
j>»»C  morlem  disposition  of  his  worldly  goods,  in  extremu,  and  by 
the  assistance  of  physicians  and  friends  who  are  unskilled  in 
the  law,  wo  must  not  always  be  restrained  by  unbending 
teclinical  rules,  but  adopt  the  most  liberal  construction,  regard- 
lesa  alike  of  the  strict  definition  of  words,  and  the  grammatical 
structure  of  sentences,  Feram  et  al.  r».  Dodge  et  al.  23  Pick.  287. 
And  it  is  perhaps  not  going  too  far,  to  say,  that  as  a  general  rale, 
Couits  would  cany  out  the  intention  of  the  dead,  by  putting  up- 
on their  wills  that  meaning  which  obviously  occurs  to  a  plain  man 
upon  reading  or  hearing  the  instrument  read. 

What  was  tho  probable  purpose  of  Robeit  Foster,  so  far  as 
these  parties  are  concerned  ?     1st.  To  make  ample  proTistoo  for 
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hia  wife  during  her  life  or  widowhood ;  and  to  accomplish  this, 
he  gives  her  the  whole  estate  for  life,  defeasible  upon  her  inter- 
maniBge,  which  event  not  happening,  the  willis  to  be  now  inier- 
piQted  aa  though  the  property  was  bequeathed  to  her  absolutely, 
daring  her  nalDTsl  life.  2dly,  We  apprehend  that  the  testator 
desigfned  to  make  provision,  not  only  for  hb  childi'eD,  but  their 
posterity.  Now  it  is  argued,  and  with  much  plausibility,  that  this 
estate  is  contingent,  at  least  as  to  the  Toarriage ;  and  that  it  can- 
not be  contingent  as  to  that  event  and  vested  as  to  the  other,  to 
wit,  the  death  of  the  widow.  Without  controverting  this  propo- 
sition, we  respectfully  submit  that  there  is  no  contingeney  here  m 
any  event.  Perhaps  no  clause  in  a  will  is  of  more  frequent  oc- 
currence than  that  which  devises  property  during  life  or  widtiw- 
hood.  And  the  uniform  and  established  construction  is,  that  the 
limitation  over  is  not  contingent,  but  takes  effect  at  all  events  upon 
the  determination  of  ber  estate,  whether  by  marriage  or  death. 
I  will  cite  two  or  three  leading  authorities  in  illustration  of  this 
doctrine. 

In  huxford  vs.  Cheeke,  3  Lev.  125,  the  testator  devised  to  his  vrife 
forli£e,if she  ihoHldiwtmarry  again;  that  if  she  married  ag^n,  then 
iiis  son  H.  should  presently  after  hb  mother's  mamage,  enjoy 
the  premises,  to  him  and  the  heirs  of  his  body,  with  I'emaiuder 
over;  the  widow  died  without  marrying  again,  but  it  was  held 
that  the  remainder  vested  and  took  effect.  Gordon  vs.  Adolpkus, 
3  Pari.  C.  Toad.  Ed.  306,  was  a  case  o"  the  fame  kind.  The 
bequest  was  to  the  testator's  wife,  "  during  her  natui'al  life,  that 
is  to  say,  so  long  as  she  should  continue  unmarried,  bvt  in  ease 
sheshdU  choose  to  ntarry,  then,  and  in  that  case,"  (almost  the  iden- 
tical language  of  Foster's  will,)  "it  was  to  be  for  the  immediate  use 
of  the  testator's  daughter;  and  in  case  she  should  die  without 
leaving  issue,  then,  over."  And  it  was  considered  by  Lord  Cam- 
den, and  afterwards  by  the  House  of  Lords,  that  the  bequests 
over  were  not  contingent  in  the  event  of  the  marriage  of  the  wife. 

This  rule  was  recognised  and  adopted  by  the  Court  of  Appeals 
in  Virginia,  in  the  case  of  Hansford  vs.  Elliott,  9  Leigh,  79.  The 
testator  bequeathed  the  residue  of  his  whole  estate,  after  paying 
his  debts  and  funeral  charges,  to  his  wife  for  life  or  during  her 
widowhood;  and  at  her  death,  the  whole  of  hb  personal  proper- 
ty to  be  equally  divided  among  his  surviving  children,  named  An- 
ns, John,  Polly,  Thomas,  and  Robert,  and  a  daughter,  EKzabeltf 
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afterwards  bom.  After  the  execution  of  tlie  H-iJI,  and  I'otorc  tlic 
death  of  the  ICBtator,  he  had  born  live  other  children,  Richard  nnd 
Peler.  The  tetttator  died,  leaving  aH  of  the  above  named  tjil- 
dnm  living.  The  widow  died  without  having  again  im.vr.ed, 
leaving  only  two  of  thechildren,  Elizalwth  and  Peler  living.  Ail 
the  others  had  been  married  and  died,  leaving  children.  Jusixc 
Parker, in  delivering  the  opinion  of  the  Court,  among  other  things, 
said  :  "  The  hequest  ia  to  the  children  specially  named,  and  1  can- 
not believe  the  testator  meant  to  make  a  tontine  among  them, 
and  if  all  but  one  died  Wfora  the  mother,  fur  that  one  to  take  all 
in  exclusion  of  grand  children  and  their  descendants.  This  would, 
I  believe,  in  ninety-nine  cases  out  of  a  hundivd,  defeat  the  inten- 
tion of  the  testator.  Tlic  safest  and  Roundest  eonatniction,  is,  to 
consider  the  estate  a.^  vesting  at  the  death  of  llic  testator,  and  not 
to  give  the  whole  to  such  legatee  as  happens  to  survive  the  ten- 
ant for  life,  or,  if  none  8u^^■ive,  to  declare  a  total  intestacy," 

In  the  language  of  the  law,  in  all  these  cases,  the  widow  takes 
an  estate  durante  riduilalf,  and  the  gifts  over  are  vested  remain- 
dors,  absolutely  expectant  on  that  event,  being  to  take  cSect  at 
all  events  on  it's  determination,  and  not  conditional  limitauons,  de- 
pendent on  the  contingent  determination  of  a  prior  estate  for 
life. 

Again,  it  is  contended  that  the  remainder  in  /hit  properly  nev- 
er did  vest  in  tho  children  of  the  testator,  but  in  the  executors,  to 
be  by  them  sold  .after  the  death  of  tlie  widow,  and  the  proceriU 
equally  divided  among  the  children  of  the  testator  then  in  life. 
Suppose  it  to  be  true,  as  is  assumed  in  the  argument,  that  the 
sale  contemplated  by  the  will  was  to  be  effected  by  the  cxecutoiB, 
and  the  proceeds  to  be  equally  divided  among  the  testator's  chil- 
dren, would  that  change  the  character  of  the  estate  1  Or  would 
it  postpone  the  vesting  of  the  interest  of  the  remainder — m*n  [ 
We  see  no  good  I'eason  to  warrant  this  construction.  To  our 
minds,  it  ia  manifest  that  tlic  teBtator  merely  intended  by  this 
direction,  to  point  out  an  equitable  mode  of  dividing  his  estate  ; 
just  such  a  one  as  ia  frequently  pm-sued  in  cases  of  intestacy. 
Our  judgment,  of  courec,  is  neceasarily  restricted  to  so  much  of 
the  will  aa  comes  before  us  in  the  pleadings.  It  is  to  bo  regret- 
ted iiiat  tho  whole  of  this  document  was  not  appended  to  the 
bill.  Other  p^:  ta  of  it  might  thi-ow  bght  upon  that  under  con- 
sideration.    Tho  conclusion  ia  by  no  means  irresistible,  that  tite 
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laie  referred  to,  was  to  be  executed  by  the  c 
&ct  that  the  hje  estate  parsed  out  of  their  hands,  the  prcaiiraptioa 
is,  that  the  property  continued  to  be  transmitted  in  the  channel 
marked  out  in  the  will.  And  consequently  that  ihe  sale,  for  the 
Bake  of  division,  would  be  made  by  the  children  themselves,  with- 
out the  intervention  of  the  executore.  The  life  estate  could  not 
Teal,  except  by  the  wsent  of  the  executore,  after  tiie  debts  and 
fiineral  expenses  wore  paid.  Per  what  purpose,  theii,  should 
the  I'etnaiiuler  return  into  their  hands  afier  the  toimina^ioa  of 
the  life  estate? 

In  Draifton  vt.  Drayton,  1  De»auasure,  324,  the  devis3  was  of 
the  real  and  personal  estate  to  the  testator's  youngest  son  John, 
and  if  be  died  under  age  and  without  lawful  issue,  then  the  sstato 
to  be  sold,  and  the  money  to  be  equally  divided  among  his  four 
mrviving  sons,  William  Henry,  Charles,  Glenn  and  Thomas. 
There  was  a  general  devise  and  bei^uest  of  all  the  residue  of  hts 
estate,  real  and  personal,  to  the  same  effect.  .  The  testator  died 
seized,  leaving  surviving  his  said  five  sons  and  two  daughters, 
Anne  and  Susannah.  VVilliatD  Henry  died  leaving  two  children, 
John  and  Mary,  as  his  heirs  at  law.  Soon  after  William  Henry's 
death,  his  brother  John  died  under  age,  and  without  lawful  issue. 
The  surviving  brothers  sold  the  estate  devised  to  John,  and  refus- 
ed to  allow  John  and  Mary,  the  children  of  William  Henry,  de- 
ceased, any  pait  of  the  proceeds.  Whereupon  John,  for  himself 
and  as  the  next  friend  of  Mary,  his  infant  sister,  brought  their 
Bill  in  Equity,  insisting  on  their  light,  and  praying  that  the  de- 
fendants might  be  obUged  to  account  to  them  for  one-fourth  of 
the  estate.  To  this  Bill  the  defendants  demurred,  on  the  ground 
that  the  complainants  were  not  entitled  to  any  pait  of  the  estate, 
as  their  father,  William  Henry,  had  died  before  John,  his  broth- 
er, and  that  consequently  the  surviving  brothers  were  entitled  to 
the  whole.  The  Court  overruled  the  demurrer,  and  the  defend- 
ants were  ordered  to  answer,  on  the  ground  that  the  sui-vivorship 
referred  to  the  death  of  the  testator;  and  therefore  that  the  devi- 
sees surviving  at  that  time,  took  a  vested  estate  in  remainder. 

There  ts  a  striking  family  likeness,  to  say  the  least  of  it,  in  ev- 
ery lineament  of  this  case  and  the  one  at  bar.  In  both  an  estate 
ifl  bequeathed  in  real  and  personal  property;  in  the  one  it  is  ex- 
pressly limited  to  hfb  or  widowhood ;  in  the  other  to  the  death  of 
ibd  first  taker  under  age,  and  without  lawftil  issue ;  in  bodi  upon 
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n  of  the  particular  estate,  the  remainder  is  directed 
to  be  sold,  and  tlie  money  to  be  equally  divided ;  in  the  one,  to  the 
testator'd  turririnff  children;  in  the  other  to  hia  children:  in 
both,  a  death  intervened  pending  the  particular  estate;  and  in 
both  a  Bill  was  brought  to  recover  the  share  that  would  have  been 
coming  lo  the  deceased  child,  upon  the  ground  that  it  was  a  vest- 
ed remainder  at  the  death  of  tho  testator.  The  South  Carolina 
Court  decided,  that  notwithstanding  the  words  in  the  will  express- 
ly limited  theproceeds  of  thcsale  to  the  #ar)j(e(«^  children,  that  thoy 
referred  merely  to  the  futurity  of  possession, occasioned  by  the  car- 
ving out  of  a  prior  interest,  and  as  pointing  to  the  determination 
of  that  interest,  and  not  aa  designed  to  postpone  the  vesting.  The 
Court  below  held,  tliat  by  mere  legal  intendment,  or  implication 
of  law,  the  words  of  Robeil  Foster's  will,  were  creative  of  a  fii- 
turo  interest ;  that  no  estate  vested  in  his  children  at  the  death  of 
their  father,  but  upon  a  future  contingency,  and  that  none  look 
but  those  who  wci-p  in  life,  ready  to  receive  the  proceeds  of  the 
estate  in  remainder,  at  the  hands  of  the  Executors. 

Considei-ing  that  the  Courts  never  construe  a  limitation  into 
an  executory  devise,  where  it  may  take  effect  as  a  remainder,  be- 
cause the  former  puts  the  inheritance  in  abeyance  ;  and  that  they 
never  construe  a  remainder  to  be  conlingent,  where  it  can  be 
taken  for  vested,  because  the  latter  tends  to  support  the  estate, 
and  the  former  to  destroy  it,  by  putting  it  in  the  power  of  the 
pailicular  tenant  to  defeat  the  remainder ;  and  that  where  a 
Will  is  susceptible  of  two  constructions,  the  one  &vorable  to  ves- 
ted and  un&vorable  to  contingent  remainders,  should  be  adopted, 
fi  Ma>».  535,  2  Pick.  468.  And  considering  further,  that  a  ten- 
ancy in  common  or  severally,  is  more  favored  by  the  law,  than  a 
joint  tenancy,  and  that  policy  requires,  that  estates  be  subjected 
to  certain  division  and  distribution  among  all  the  children  of  the 
decedent,  rather  than  risk  the  possibility  of  itsaccumulation  in  the 
hands  of  one,  who  might  cbaiice  to  survive  all  the  rest,  at  the 
death  of  the  life  tenant ;  and  moreover  recollecting  that  the  law 
never  encourages  an  mtetlacy,  where  there  is  a  Will,  as  to  any 
portion  of  the  estate,  which  would  always  happen  where,  upon 
the  hypothesis  that  the  estate  was  suspended  till  diedeath  of  the 
tenant  for  life,  all  the  children  die  in  the  meantime,  1  repeat,  diat 
tho  clearest  and  most  indubitable  evidence  of  intention  will  be  re- 
quired to  give  the  interpretation  to  this  Will,  so  earnestly  pressed 
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upon  us  by  ihe  conntiel  for  the  defendants.     And  the  burden  of 
proof  to  make  out  such  intention,  rests  upon  them.     6  Eatt,  489, 
Such,  we  respectfully  maintain,  they  have  failed  to  do.     We 
gret  the  lack  of  power,  to  ti'ace  with  a  clearness  which  would 
cure  their  hearty  acquiescence,  the  attenuated  line,  which  disting'- 
uishes  vested  from  contingent  remainders,  and  both  from  ai 
ecutory  devise. 

But  is  it  not  unnatural,  and  altogether  unreasonable  to  suppose 
that  Robert  Foster  designed,  that  if  all  bis  children  except  one 
had  died  in  the  life-time  of  their  mother,  each  leaving  children, 
that  the  sole  survivor  should  enjoy  the  entire  residue  of  his  estate, 
to  the  disinheritance  of  the  family  of  all  the  i^eet  ?  Still  there  iff  no 
middle  ground.  He  meant  this,  or  he  meant  a  present  fixed 
right  of  future  enjoyment  in  hia  children  upon  the  ceasing  of  the 
intermediate  or  precedent  estate  in  his  wife.  At  what  period  did 
the  remainder  vest!  My  brother  Elam  excuses  his  earnestness, 
because  "  he  repruaUs  the  intereaU  of  a  little  child  ■"  meaning  the 
infant  orphan  of  Mrs.  McGinnis.  Hia  zeal  in  this  noblest  of* 
causes,  is  not  only  pardonable  but  praisewoithy ;  yea,  in  the 
highest  degree  commendable.  And  yet,  if  this  be  a  contingent 
remainder  or  executoiy  devise,  and  the  children  of  the  testator 
tooknothingtillthepropeitywassoldby  the  executors,  afler.the  ter- 
mination of  the  life  estate,  Mrs.  McGinnis  being  then  dead,it  is  clear 
that  under  the  bequest  in  the  will  to  children,  her  offspring  would 
be  excluded.  Topermither  child  to  share  in  the  distribution,  would 
be  to  violate  a  well  established  principle,  namely,  that  grand  chil- 
dren never  claim  a  devise  under  the  description  of  children,  where 
there  are  children  iu  life  capable  of  taking.  It  is  true  that  the 
Lords  Commissioners,  in  Chooke  vs.  Brooknng,  2  Vem.  106, 
Lord  Mvanley,  in  Reecet  vs.  Bryer,  4  Vet.  698,  and  in  Royle  v». 
Hamilton,  Bid,  439,  and  Sir  William  Grant  in  Raddife  v$. 
Bvchlet/,  10  Ves.  198,  asserted,  or  rather  assented  to  the  proposi- 
tion, that  a  gift  to  children  extends  to  grand  ehUdren,  where  there 
it  no  child  !  And  the  same  doctrtne  has  been  irecognised  by  the 
Courts  in  this  country.  Erving  rt.  Handiey,  4  Litt.  349.  Dray- 
ton  VI.  Drat/toit,  1  Detmut.  327.  Ibid,  499.  But  the  woivl  chil- 
dren, used  in  a  will,  will  not  be  construed  to  mean  grand  children, 
unless  a  strong  case  of  intention  or  necessary  implication  requires 
it.  Jzard  vs.  Izard,  2  Dasaus.  303.  Tier  v».  Pennell,  1  Edio.  354. 
Ibid,  174.     Moor  w.  Raisbeak,  12  Sim.  V.  C.  123.    Hone  m. 
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r«rt  Siakk,  3  E<lw.  474.  Carter  r-r.  Doughty,  23  IlntJ.  522. 
J{i//  (■*.  Ruth<-rfor<!.  1  BniV.  £y.  7.  HolloireU  rt.  P/cippt,  2 
ir/<ort.  376.  Dicl-'mson  ri.  Lee,  4  Tr<;((^,  S2.  Mowatt  m.  Gi- 
rw,  7  Paige,  328.  PhilUpt  vf.  BeaU,  0  Dana,  1.  Pemberton  m. 
ParXrr,  5  Bai.  COl.  SmitA  ij.  Owe,  2  Daiau^.  123.  But  the 
relaxation  hci  never  gone  to  tJie  extent  of  letting  in  graad 
children,  where  there  were  children  in  life.  On  the  contrary,  the 
\foi-l' clrililren,  in  such  caaes,  has  been  construed  acooiiling  to  its 
popular  signification,  as  designating  the  immeiliate  ofTs  pring  and 
the  gift  has  been  confined  to  them.  The  position  assumed  in  the 
argument,  then,  would  seem  to  l>e  suicidal  to  the  interest  which 
it  sccka  to  sustain. 

[2.]  Does  tliis  interest  of  Mrs,  McGinnis,  in  the  estate  of  her 
father,  go  to  her  husband  as  administrator t  The  Legislature  of 
Georgia,  in  18S1, 'passed  an  act  declaiing,  "that  in  case  of  a 
Jeme  cotert  dying  intestate,  the  husband  may  demand  and  have 
administration  of  her  rights  and  credits  and  other  real  and  per- 
sonal estates,  and  recover  and  enjoy  the  same,  without  being  sub- 
ject to  distribution."  And  its  constitutionality  being  doubted  by 
reason  of  its  depaiture  from  the  title  of  the  bill,  it  was  re-enact- 
ed, in  1827.  Dawton'i  Compil.  220.  Concede,  then,  that  the 
remainder  vested  in  Mrs.  McGinnis,  upon  the  death  of  her  fath- 
er, and  the  rightof  her  husband  to  recover  it  aa her administiator, 
is  no  longer  here  an  open  question.  It  is  foreclosed  by  the  ex- 
press pi'ovisions  of  the  statute.  It  is  equally  clear  by  the  Com- 
mon Law.  As  to  the  debts  due  to  the  wife  at  the  time  of  her 
marriage,  or  afterwai'ds,  by  bond,  note,  or  otherwise,  and  which 
are  teimed  chose*  in  aelitm,  the  husband  has  pOwer  to  sue  for  and 
recover,  or  release,  or  assign  the  same ;  and  when  recovered  and 
reduced  to  possession,  and  not  otherwise,  it  is  evidence  of  a  con- 
version of  the  same  to  his  own  use,  and  the  money  becomes  in 
most  cases,  absolutely  his  own.  Tie  rule  it  the  game  if  a  Ugaef 
w  diilribulire  share  accruet  to  the  wife  during  coverture.  Garfortk 
v.  Bradhii,  3  Va,.  Sen.  675.  Schuyler  v>,  HoyU,  5  John*.  Ci. 
R.  196.  Hairland  vt.  Bloom,  6  Ibid,  178.  Carr  v».  TayUr,  10 
Vea.  578.  Wildman  va.  Wildman,  9  Ibid,  174.  Partom  m.  Par- 
«m»,  9  N.  H.  Rrp.  309.  2  Kent  Com.  135.  Formerly,  there  was 
much  debate  whether  or  no,  an  administrator  could  be  compelled 
to  make  any  distribution  of  the  intestate's  estate.  Forthougb,(Bf 
ter  the  administratioD  was  taken  in  eSect  from  the  OrdiDBi7,aDJ 
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tiansferrei]  to  the  relations  of  tLe  deceased,)  the  epiritu&l  Court 
endeavored  to  compel  B  diatribuCion,  and  took  bond  of  tlie  adminis- 
trator for  that  purpose,  they  were  prohibited  by  the  temporal 
Courtsaod  the  bonds  deqiared  void  atlaw.  1  Lep.233.  Carth. 
\25.  2  P.W»u.i47.  AndtberiRhtoftliebuSband,notonlytoad- 
minister,  but  alfiO  to  eojoy  exclusively  the  effects  of  his  deceased 
wiJe,  depends  still  on  this  doctiiue  ot  the  Common  Law;  the 
Statute  of  Frauds  declaring  only  that  the  Statute  of  Distributions 
does  not  eictend  to  this  cose,  but  leaves  the  estates  ofjeme  eovertt 
as  at  Common  Lavr;  and  the  right  of  the  husband  at  Common 
Law,  was  not  only  to  administer,  but  to  enjoy  exclusively  the 
rights,  both  real  and  personal,  of  his  deceased  wife.  S  Blac&i, 
Com.  615,  516.     Hotkma  vs.  Miller,  2  Dev.  N.  C.  Rep.  360. 

The  jnd^ent  of  the  Court  below,  upon  the  demurrer,  mueti 
dierefoi-e,  be  reveraed,  actd  the  bill  reinstated. 


No.  43.— John  D.  Milnor  &:  Co.,  phuntifis  in  error,  tit.  Tbb 
Georoia  Rail  Road  and  Bankkto  CoHpant,  defendant. 

[t.]  Wliere  a  Bill  wms  filed  hj  the  cootractora  on  a  Rail  Eoad,  ^aiiMl  tbe  Bail 
Boad  Company,  lo  setagkletfae  award  orsD  inlereRted  Arbitrate^',  and  to  have 
an  accounc  ibr  dBma^ea  matained  by  the  ciuitractors,  for  breach  of  contract 
ou  the  part  of  Iho  CompBa}  ;  Hrld.  that  H  Coart  of  Equity  had  jurisdlclioD, 
to  grant  relief,  where  it  appeared  by  the  loraifl  of  the  ogTeeoienl,  it  was  atip- 
lated  between  the  portisii,  "tliat  oil  diapiilei  uid  diSurences  ariiing  UDdertha 
contract,  thonldbe  Babmitted  to  the  Eagineer  uf  the  Company,  wboee  decia- 
toa  should  be  obligaUiry  and  concliuive  between  (he  partieB,  without  further 
recourse  or  appeal;  it  ■[ipearing  the  Engineer  was  a  stockholder  in  the  Com- 
pany, to  the  amount  of  ten  thouund  dollara,  which  fact  was  unkuowo  to  the 
contnetora,  at  the  lime  of  making  the  agreement  by  wliich  the  Engineer  waa 
■elected  aa  ntch  arbitrator. 

[S.]  That  a  man  cannot  be  a  judge  in  hia  own  cauaa,  ia  a  principle  too  well  ea 
tabliabed  to  require  tbe  citatioQ  of  BDlhority  Co  Hipport  it. 

In  Equity,  in  Clark  Superior  Court.     Decided  by  Judge  Sayek. 

The  plaintifis  in  error  filed  their  bill,  rer 
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Term  of  Clark  Superior  Court,  1&42,  a^lmt  the  defenilaiit  id  er- 
ror— wherein  it  was  charged,  that  on  the  2lHt  day  of  December, 
1840,  they  entered  into  an  agreement  with  the  defendant,  to  con- 
fltruct  the  superatructure  on  certain divisionsof  the  AtheasUranch 
of  the  Geoi'gia  Kail  Road,  a  copy  of  which  agreement  is  attached 
as  an  exhibit  to  the  bill.  This  agreenent,  after  minutely  speci- 
fying the  manner  in  which  the  Road  is  to  be  constructed,  pro- 
vides, that  "  the  contractors  ar^  to  make  the  wedges  and  treenaili, 
the  Company  finding  the  timber."  "  It  is  also  tmderstood  that 
the  crossties  and  mudsills  are  to  be  delivered  at  convenient  points 
along  the  line,  and  the  wood  and  iron  rails  at  the  end  of  the  fin- 
ished part  of  the  Road,  by  the  Rail  Road  Company."  Tfaewhole 
work  was  to  be  completed  on  or  before-theSSth  December,  184L 
After  specifying  the  times  and  manner  of  making  the  payments, 
and  providing  that  the  Engineer  may  deduct  from  the  stipulated 
price,  whei-ever  in  his  opinion  the  work  is  defectively  executed, 
the  contract  provides,  "  And  whereas,  the  above  work  must  be 
inspected  and  received,  it  is  hereby  agreed  that  the  Engineer  of 
the  Georgia  R.  R.  &  B'k'g  Co.,  for  the  time  being,  or  some  one 
to  be  appointed  by  him,  shall  be  the  Inspector  of  the  said  work, 
shall  determine  when  this  contract  has  been  complied  with,  ac- 
eordingto  its  just  and  fair  interpretation,  and  the  amount  of  the 
same,  and  all  ditputet  and  drffercntxt  arising underlhe  same  ;  and 
his  decision  shall  be  obhgatoiy  and  conclusive  hetweeti  the  par- 
lies, to  this  contract,  without  fuither  recourse  or  appeal." 

It  was  fuiiher  provided,  that  "  if  the  contract  did  not  progress 
in  such  a  manner  as  in  the  opinion  of  the  Inspector  shotild  ensure 
its  completion  by  the  time  specified,  he  may  declare  the  contiact 
abandoned,"  &c.,  which  declaration  should  absolve  the  Company 
from  any  obligation  arising  under  the  same: 

The  bill  charges  that  the  complainants  knew  not,  at  the  time  of 
the  making  of  the  contract,  that  the  Engineer,  (J.  Edgar  Thom- 
son,) was  a  stockholder  to  the  amount  of  ten  thousand  dollais, 
which  ihey  now  allege  to  be  the  fact.  That  they  entered  imme- 
diately upon  the  work,  and  completed  the  same  within  the  tima 
limited.  Pending  the  negotiation  for  the  contract,  the  complain- 
ants, as  they  allege,  put  the  question  in  writing,  to  the  Engineer, 
(and  Agent  with  whom  the  contract  wafl  made,)  "  If  delay  occurs 
through  the  Engineer — whose  loss?"  To  which  was  repUed — 
"  No  delay  occurs  through  the  Engineer."     The  bill  char^ges,  that 
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flo  far  from  thb  being  true,  they  weie  tbioug'bout  the  whole 
work  subjected  to  the  moBt  ruinoua  delays  from  want  of  mateii- 
&ls,  [all  of  which  the  Company  were  to  fiirnisb,)  and  from  difii' 
culties  about  the  Right  of  Way ;  and  to  the  bill  is  attached  an 
exhibit,  stating  the  number  of  days,  and  the  cost  to  the  Contrac- 
tors, from  tbiB  failure  of  the  Company  to  furnish  materials  and  to 
secure  the  Bight  i^  Way.  The  bill  charges,  that  a  bill  of  the  lost 
time  arising  from  these  causes  «n.  Division  No.  3,  was  submitted 
to  the  Engineer,  who  «t  that  time  intimated  no  intention  of  refu- 
sing compensation,  but  required  of  the  Contractors  certain  oner- 
ous conditions,  as  to  the  evidence  of  lost  time— requiring  the  cer- 
tificate of  the  Assistant  Engineer  as  to  the  time  lost ;  that  they 
endeavored  to  comply  with  these  conditions,  atjd  after  the  com- 
pletion of  the  work,  submitted  their  bill  for  all  the  lost  time,  to 
the  Engineer.  "  First,  he  promised  to  settle  it.  He  then  doubt* 
ed,  and  concluded  to  submit  it  to  the  Directors,  and  promised  to 
1>e  governed  by  their  opinion ;  but  finally,  dechned  nmking  any 
allowance  whatever.  On  the  gittund  be  bad  allowed  them  one  cent 
per  lineal  yard  for  the  superstructure  more  than  their  proposal." 
The  bill  further  charges  several  decisions  of  the  Engineer,  in  con- 
struing the  contract  which  diey  charge  to  be  ruinotB  to  them,  and 
intended  only  to  vex  and  harrass  them ;  and  prays  "  that  the  de- 
cision of  the  Engineer  be  set  aside,  respecting  the  compensatioD 
for  lost  time  occasioned  by  the  Company ;  that  the  Companymay 
«ome  to  a  full  and  fair  account  for  said  lost  time,  and  fuither  re- 
lief." 

To  this  bill,  the  defendant  filed  a  general  demuiTer  for  want  of 
equity,  which  was  not  heard  until  llth  Sept.  1847,  before  Judge 
Sayre,  by  consent,  at  Chambers,  when  the  defendant  insisted,  for 
ground  of  demurrer,  that  the  complainants  had  anadequate  Com- 
mon Law  remedy. 

Which  demurrer  was  sustained,  on  the  ground  of  an  adequate 
Common  Law  remedy,  the  Court  holding,  that  the  demand  for  lost 
timedidnot  arise  fairly  under  the  contract,  no  time  being  specified 
forthedehvei'yof  themalerials.  Consequently  itwasnot  a  matter 
submitted  to  the  arbitrament  of  the  Engineer.  That  the  question 
put  to  the  Engineer  as  to  delay,  and  his  answer,  could  nut  be 
considered  in  explanation  of  the  contract  as  reduced  to  writing. 
And  that  if  the  question  was  submitted,  there  was  do  award. 
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To  which  decision,  suBtaining  the  demnrrer,  complsinsatB  ex- 
cepted, and  allege  for  Error, 

1st.  That  the  Court  erred  in  holding  that  compIsinsntB  had  an 
adequate  Comtnon  Law  remedy. 

2d.  That  the  Court  erred  in  deciding  that  die  time  loat  by  the 
fault  of  the  Company,  \ras  not  a  question  arising  nnder  the  oon- 
iract. 

3d.  That  the  Court  erred  in  deciding  there  was  no  awardL 

4th.  That  the  Court  erred  in  refusing  to  sustain  the  Sill  for  the 
purpose  of  sn  Account. 

H.  &  T.  R.  R.  Cobb,  ibr  plainlifis  hi  vrrt^. 

J.  HiLLTEK,  JOT  defendant. 

LuHnuN,  J.  being  a  relative  of  oite  of  ibe  parties,  and  formsr 
counsel,  did  not  sit  oo  this  cause. 

By  the  Court. — Warner,  J.  deliTering  the  opinion. 

[1.]  It  appears  from  the  record  in  this  case  that  the  plaindfi 
in  error  entered  into  a  wiitten  contract  with  the  defendant,  on  the 
21et  day  of  December,  1840,  to  construct  the  superstructure  on 
certain  divisions  of  the  Athena  Branch  of  the  Georgia  Rail  Road, 
as  specified  in  said  wntten  contract,  which  work  was  to  be  fiD> 
ished  and  completed  on  or  before  the  25th  day  of  December,  1841, 
The  defendant  covenanted  to  deliver  the  crossties  and  mudsilb, 
at  convenient  points  alongthe  line,  and  the  wood  and  iron  railB 
at  the  end  of  the  finished  part  of  the  road.  The  contracting  [ar- 
ties  alaocovenanted  and  stipulated  that  the  Engineer  of  the  Geor- 
gia Rail  Road  and  Banking  Company,  for  the  time  beiug,  or 
some  one  to  be  appointed  by  him,  should  be  the  inspector  of  die 
work,  and  should  deteimine  when  the  contract  bad  been  complied 
with,  according  to  its  just  and  fair  interpretation,  and  the  arncmot 
of  the  same,  and  att  ditputa  and  difference*  arinng  under  ihe 
tame;  a»d  that  hit  decitim  shmdd  be  obligatory  and  anuiiuioe  hi- 
ttceai  the  partiei  to  taid  contract,  without  Jurtker  reeonrte  or  ap- 
peal. 

The  complainants  allege  in  their  bill  a  breach  of  the  cootnct 
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on  tbe  part  of  tbe  defendant,  in  not  furnishing  the  matciials  as 
atipulated,  according  to  a  I'easonable  interpretation  thereof, 
whereby  they  were  subjected  to  ruinous  delays  and  losses,  a  bill 
of  paniculars  of  which  is  attached  to  their  bill  as  an  exhibit ;  and 
pray  that  the  defendant  may  be  decreed  to  account  with  them 
concerning  the  same,  and  ibr  fuilher  relief,  kc. 

The  defendant  demurred  to  the  bill  of  the  complainants  on 
twogronnds:  Finrt,  Because  there  was  no  equity  in  it,  which 
would  entitle  the  complainants  to  relief;  and  Second,  Because, 
by  the  complainants'  own  showing,  all  matters  of  dispute  or  dif- 
ference between  tbe  parties  to  the  contract  set  foith,  were  to  be 
determiiied  by  the  engineer  of  eaid  company,  and  from  which 
there  was  to  be  no  appeal.  Ice. 

On  bearing  the  demurrer,  the  Court  below  sustained  it,  and 
dismissed  the  bill ;  whereupon  the  complaioaats  excepted,  and 
now  assign  the  same  for  eiTor  here. 

It  is  undoubtedly  true,  as  insisted  on  the  argument,  that  a  Court 
of  Law  is  as  competent  to  oasesa  and  award  damages  for  the  breach 
of  an  agreement,  either  express  or  implied,  as  a  Court  of  Equity, 
and  is  the  proper  tribunal  for  the  adjudication  of  such  questions, 
where  the  remedy  is  adequate,  and  there  is  no  impediment,  or 
barrier,  to  hinder  or  obstinct  such  Common  Law  remedy.  Such, 
however,  is  not  the  case  made  by  the  complainants'  bill,  in  our 
judgmenL  The  complainants  do  set  forth  a  special  agreement, 
in  which  there  are  dependant covenanrs, and  allege  abreach  there- 
of on  the  part  of  the  defendant ;  but  that  is  not  the  whole  cote 
made  by  the  complainants'  bill.  They  charge  that  by  the  terms  of 
the  agreement,  all  disputes  and  differences  arising  under  tbe  con- 
tract, should  be  referred  to  the  Engineer  of  tbe  Company,  andfais 
decision  should  be  obligatory  and  conclusive  between  the  partira; 
that  this  Engineer  was  an  interetUd  stockholder  in  tbe  Company 
to  tbe  amount  of  ton  thousand  dollars,  which  &ct  was  unknown 
to  the  complainants  at  the  time  of  entering  into  the  agreement; 
and  that  they  have  submitted  their  account  for  losses,  &c.,  to  him, 
which  he  has  declined  to  allow  for  the  reasons  stated.  It  was 
contended  there  had  been  no  breach  of  the  agi'eemeni,  as  the  bill 
ahowod  the  materials  were  all  furnished  by  the  defendant  vj'ttJi- 
in  the  year,  and  tbe  work  completed.  What  is  to  be  considered 
a  "just  and  fair  interpretation"  of  this  contract,  according  to  its 
terms  and  stipulations  1     The  juat  and  &ir  iuteipretation  of  the 
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contract,  is,  in  our  judgment,  that  the  complainants  were  to  em- 
ploy a  reatmahle  number  of  hands,  bo  as  to  complete  the  woik 
within  the  year,  aud  the  defendant  was  to  furnish  the  Crossties, 
and  mudsills  at  convenient  p<Mnts  along  the  road,  and  the  wood 
and  iron  rails  at  tbu  end  of  the  6niahed  part  of  die  road,  as  the 
same  should  be  built  by  the  complaioants,  when  needed,  witfaont 
any  unreatonahle  delay. 

The  complainants  cauld  not  have  employed  a  thousand  haads, 
and  have  required  the  defendant  to  furnish  all  the  materialswith- 
in  the  first  three  months  of  the  year  within  which  the  contract 
was  to  have  been  completed ;  nor  could  the  defendant  have  re- 
quired the  compl^nanta,  with  a  reasonable  number  of  hands,  to 
perform  the  contract  within  the  stipulated  time,  to  remain  idle 
until  the  last  three  months  of  the  year,  without  furnishing  the 
materialsfor  the  snperstructui«  of  the  road,  and  then  have  re- 
quired them  to  perform  their  contract  within  the  year.  Each 
party  to  the  contract  had  a  duty  to  perform,  and  to  act  in  good 
faith  towards  the  other.  Thecomplaitiaatawete  bound  to  prepare 
themselves  with  the  necesaary  reaionable  means  and  laboreia  to 
do  the  work  within  the  time  limited;  and  the  defendant  was 
bound  to  furnish  the  necessary  materials,  as  stipulated  by  the  con- 
tract, within  a  retaonabletime,  when  wanted  by  the  complainants, 
so  as  not  to  occasion  any  unnecessary  or  unreasonahk  loss  or  de- 
lay on  their  part.  The  complainants  charge,  that  in  consequence 
of  the  ikilure  of  the  defendant  to  furnish  materials,  and  procure 
the  right  of  way,  they  were,  throughout  the  whole  work,  subject- 
ed to  the  most  ruittoKt  ddayw  and  lotus,  the  extent  of  which  ap- 
pears from  the  bill  of  particulars  annexed  to  their  bill  of  com- 
plaint. Afler  the  complainants  had  completed  the  work,  they  al- 
lege they  Bought  satisfaction  of  the  Engineer,  for  the  loss  sus- 
tained by  them.  At  first  he  promised  to  settle  their  account — 
then  he  doubted,  and  concluded  to  submit  it  to  the  Directors,  and 
promised  to  be  governed  by  their  opinion;  but  finally,  he  de- 
clined making  any  allowance  whatever  of  their  account,  upon  the 
ground  that  he  had  discovered  that  he  had  allowed  the  complaio- 
ants one  cent  per  lineal  yard  for  the  superstructure,  more  than 
their  proposal.  The  complainants  claimed  from  the  defendant 
nearly  two  thousand  dollarefordamages,asper  account  rendered, 
for  non-compliance  with  the  contract,  and  presented  the  same  to 
the  Engineer  for  payment,  which,  after  some  doubt  and  heatottion. 


by  Google 


CA6SVILLE,  MARCH  TERM.  1848.  391 

Milnar  &  Co.  ci.  The  G«a.  R.  R.  &.  B'h'g  Co. 
he  has  decided  not  to  allow  or  pay.  By  the  ngveement  of  the 
complaiaants  and  the  defendant,  all  disputes  and  diBerenrea  ails' 
ing  under  the  contract  between  them,  wei'e  to  be  deteimined  by 
the  Engineer,  and  hia  decision  was  to  be  obligatory  and  conclu' 
sive  between  the  parties,  without  fiiitber  recoui'se,  or  appeal. 
But  it  is  said,  in  this  case,  there  has  been  no  Jormal  Bubmission  of 
the  matters  in  dispnte,  to  the  arbitrator  selected  by  the  patties, 
and  no,^»*ffia^award  made.  If  there  has  not  beenastrictly^Anico/^ 
submission  and  award  between  the  parties,  there  has  been,  in 
our  opinion,  just  such  asubmission  of  the  matters  in  dispute,  and 
just  such  an  award  as  was  contemplated  by  the  parties  to  the 
agreement ;  and  if  there  were  no  other  objections  to  it,  would  he' 
binding  and  conclusive  upon  thero  ;  and  such,  we  infer,  was  the 
view  taken  of  it  by  the  defendant,  when  the  demurrer  was  filed  ; 
inasmuch  as  that  is  one  of  the  grounds  insisted  on  by  it.  "TfaaC 
act  by  which  paities  refer  any  matter  in  dispute  between  them^ 
to  the  decision  of  a  third  person,  is  called  a  submission  ;  the  per- 
son  to  whom  the  reference  is  made,  an  arbitrator;  the  judgment 
pronounced  by  an  arbitrator  or  arbitrators,  an  award.  The  sub- 
mission may  be  purely  by  the  act  of  the  parties  themselves,  or  it 
may  he  by  their  act,  with  the  interposition  of  a  Court."  Kyi 
OH  Award*,  4,  5.  Here  is  a  matter  of  "dispute  or  difference," 
arising  under  the  contract  made  between  the  complainants  and 
the  defendant.  The  agreement  of  the  parties  submits  it  to  the  de^ 
cision  of  the  Engineer,  the  arbitrator  selected  by  them — the* 
complainants'  account,  which  is  the  subject  matter  of  dispute,  has 
been  submitted  to  the  arbitrator  for  his  consideration  and  decis- 
ion, and  he  has  decided  not  to  pay  it;  not  because,  as  seems  t» 
be  supposed,  it  was  irot  supported  by  tuffiaent  evidence,  hut  for 
the  reason  that  the  arbitrator  had  discovered  that  he  bod  allowed 
tbec  omplainautB,  vne  cent  per  lineal  yardjorlhe  tupentructure  more' 
t&OH  their  propoiai.  It  is  true,  during  the  progress  of  the  work, 
the  complainants  rendei'ed  the  Engineer  an  kccount  for  lose,  onr 
DivisionNo.  3,  andhe  then  required  the  certificate  of  the  Assistant 
Engineer;  but  when  thejinal  decision  was  made,  no  such  reasonr 
appears  to  have  been  assigned  by  the  arbitrator,  but  a  very  dif- 
ferent one.  The  complainants'  bill  makes  a  case  in  which  there 
is  ft  dispute  or  diflerence  between  them  and  the  defendant,  aris- 
ing under  the  contract  for  constructing  the  superstructure  on  cer- 
tain divimons  of  the  Athens  Branch  of  the  Georgia  Rul  Road. 
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By  the  contract  of  the  parties,  eucfa  dispute  or  difTerence  was  to 
be  submitted  to  the  Engineer  for  his  deciaioD,  which,  it  ia  sdpa- 
latod,  ahall  be  coocluBive  between  the  parties;  that  af^r  the 
work  was  completed,  the  complainaDts  submitied  thinr  account 
to  the  Engineer  for  loss  and  damage,  in  consequence  of  the  al- 
leged non-compliance  of  the  defendant's  part  of  the  contract,  who 
decided  againat  allowing  them  payment  for  their  claim,  and  gave 
his  I'eason  therefor,  that  at  the  time  of  entering  into  the  agreement 
constituting  the  Engineer  of  the  Company  the  arbitrator  of  all 
disputes  and  differencea  between  tbemselves  and  the  deiendant, 
they  were  ignorant  that  he  was  a  stockholder  to  the  amount  of 
ten  thousand  dollars,  in  the  Company  of  the  defendant,  which 
they  allege  to  be  the  fact.  The  main  object  of  the  complainants' 
bill  is  to  have  the  award  of  this  interested  arbitrator  set  aside,  and 
that  the  defendant  may  come  to  a  fulland  &ir  account  with  them, 
for  lost  time  and  damage  suntained  by  them  in  consequence  of 
the  alleged  breach  of  the  contract  on  the  part  of  the  defendant, 
in  not  furnishing  the  materials.  Sec.,  as  stipulated  therein.  The 
object  of  the  bill  is  not  solely  to  recover  damages  for  breach  of 
the  agreement,  but  it  is  to  have  the  award  of  the  arbitrator,  whidi 
disallowed  the  account  of  the  complainants,  submitted  to  his  de- 
cision under  the  agreement,  set  aside,  on  the  ground  that  he  was 
an  interested  party,  which  was  unknown  to  the  complainants  ai 
the  time  they  agreed  to  submit  the  matter  in  dispute  to  his  decis- 
ion. If  the  arbitrators  appear  to  have  an  interest  in  the  subject 
matter  of  the  reference,  a  Court  of  Equity  will  consider  this  as  • 
sufficient  ground  for  setting  aside  tlie  award.  Kyd  on  Awar^ 
239.    2  Corayn't  IHg.  514. 

[2.]  That  a  party  cannot  be  a  judge  in  his  own  cause,  is  a 
principle  too  well  established  to  require  the  citation  of  authotitira 
to  support  it.  According  to  the  case  as  presented  by  the  com- 
plainants in  their  bill,  we  are  of  the  opinion  that  a  Court  of  Equi- 
ty has  jurisdiction  to  grant  the  relief  sought ;  and  tLat  the  Couit 
below  erred  in  its  judgment,  in  sustaining  the  demurrer  and  dis- 
missing the  bill. 

Let  the  judgment  of  the  Court  below  be  reversed,  sad  the 
cause  reinstated. 
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No.  44. — HENRr  Strickland,  plaintiff  in  error,  t*.  Posey  Mad- 
dot,  defendant  in  error. 

[1.]  Thelmeraeof  theuufferoTadeieDdaQtmOaniiahnieDt,  iauote  coll&le- 
ril  iMne,  aod  may  be  appealed  from  by  either  pany,  who  may  bo  di«8ttti.Ged 
wilhtheverdicloltbe  Jury,  B»  matter  of  right. 

Motion  to  dismiss  an  appeal  in  Cherokee  Superior  Court,  be- 
fore Judge  Wkioht. 

This  was  an  appeal  from  the  Inferior  to  the  Superior  Court, 
ef  Cherokee  County,  from  a  rerdict  rendered  upon  an  issue  join- 
ed OD  s  return  to  a  summons  of  Garnishment, 

The  presiding  Judge  dismissed  the  appeal,  on  the  ground  that 
it  was  a  collateral  issue,  from  which  an  appeal,  as  matter  of  right, 
did  not  lie  ;  to  which  decision,  plaintiff  in  error  excepted. 

W.  H.  Underwood  &  T.  H.  Teippe,  for  plwniiff  in  error. 

W.  Akin,  for  defendant. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 


The  plaintiff  in  execution  sued  out  a  summons  of  garnishment 
against  one  Posey  Maddox,  who  answered,  that  he  was  not  in- 
debted anything  to  the  defendant  in  execution.  The  plaintiff  in 
execution  traversed  the  answer,  and  the  issue  was  submitted  to  a 
Jury  who  found  for  the  defendant  in  garnishment.  From  this  ver- 
dict the  plaintiff  in  execution  entered  an  appeal,  which  was  dis- 
missed by  the  presiding  Judge,  upon  the  ground  that  an  appeal 
does  not  lie  in  such  a  case,  because  the  issue  formed  is  a  collateral 
issue.  To  that  dedsion  plaintiff  excepts,  and  the  question  is, 
whether,  as  matter  of  right,  an  appeal  will  lie  fronl  the  verdict  of 
a  Jury,  rendered  on  a  traverse  of  the  answer  of  a  defendant  in 
garnishment. 

(!.]  By  the  26th  Rule  of  Court,  "  no  appeal  shall  be  allowed 
in  collateral  issues,  ordered  by  the  Court ;  but  the  Court  will,  in 
its  disci'etion,  grant  a  new  trial,  upon  such  terms  as  shall  appear 
just  and  reasonable.  But  when  such  collateral  issue  is  tried  in 
the  Inferior  Court,  and  said  Court  is  dissatisfied  with  the  verdict, 
they  may  permit  an  appeal  to  the  Superior  Court,  at  their  dis- 
roL.  IV.  50 
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ci-ction."  This  issue  wa,s  tned  before  the  Infenoi-  Court,  antliio 
oitler  was  taken  or  aKkcd,  directing  an  appeal  The  plaintiffin 
error  insists  that  tliis  was  not  a  collateral  issue,  and  came  not 
within  the  rule,  and  therefore  no  order  permitting  the  appeal  was 
necessary.  So  tho  question  letuma— did  the  appeal  lie  as  matter 
of  right  1  If  this  was  a  collateral  issue  onleied  hy  the  Court, 
then  it  did  not  lie — if  it  was  not  then  it  did  lie.  "We  think  it 
was  not  a  collateiul  issue.  To  what,  is  it  collateral  I  To  what 
ugut!  is  it  collateral  1  To  none  whatever  that  I  can  see.  The 
if^sue  between  the  plaintiff  and  the  defendant  to  the  Judgment,  is 
clo.ied,  that  is,  sealed  by  the  Judgment.  There  is  no  longer  a 
contest  of  any  kind  between  them.  One  is  a  creditor  and  the 
other  a  debtor  by  Judgment.  This  issue  cannot,  therefore,  be 
collateral  to  the  proceedings  on  which  the  Judgment  is  founded, 
or  any  iasuo  growing  out  of  them.  It  seems  to  me  to  be  an  ori- 
ginal i!<sne.  The  office  of  a  gamiKliment  is  to  apply  the  debt  due 
by  a  third  person  to  a  defendant  in  Judgment,  to  the  eKtinguisb- 
ment  of  that  Judgment,  or  to  appiopriate  effects  belonging  to  a 
defendant  in  the  hands  of  a  third  person,  to  its  payment.  If  the 
defendant  in  garniHhnienC  admits  indebtedness,  there  is  no  issue 
formed  upon  his  answer,  there  is  no  neceaaity  for  one.  The  gar- 
nishment has  done  tts  work — its  functions  ara  fulfilled — the  money 
or  effects  are  applied  by  the  Court,  and  there  is  an  end  of  it.  It 
was  argued  that  the  summons  of  garnishment  made  an  issue  with 
the  person  summoned,  viz  :  indebtedness  or  not.  That  this  was 
the  primai'y  issue.  And  if  he  denied  owing  anything,  in  hie  an- 
swer, then  a  traverse  made  up  a  second  issue,  as  to  the  truth  of 
his  answrtr,  which  issue,  counsel  claimed  to  be  collateral  to  the 
first,  and  which  is  the  issue  I  am  now  considering.  This  reas- 
oning is  more  specious  than  solid.  The  summoas  makes  no  alle- 
gation of  indebtedness.  Its  office  is  to  call  upon  the  dcblet  of  the 
defendant  in  execution,  to  Bay  upon  oath,  what,  if  any  thing,  be 
owes  him,  or  what  effects  ho  has  in  his  possession,  belonging  to 
him.  If,  as  before  stated,  he  answers  affirmatively,  the  pixiccas 
has  fulfilled  its  fiinctions;  hut  if  he  answers  negatively,  the  law  gives 
the  plaintiff  in  execution  the  right  to  traverse  his  answer.  Upon 
this  traverse  the  issue  is  formed,  and  it  is  the  first  issue  which  baa 
grown  out  of  the  priveeding.  The  question  which  it  makes  is 
this  :  is  the  defendant  in  garnishment  indebted  to  the  defendant 
in  execution  1     This  is  the  fact  which  the   Jury  are  to  find    af- 
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fimtatively  or  uegatlvcly.     I  do  not  see  that  this  i^sue  is  collateral 
to  anylliing.     It  is  original  and  independent, 

A  familiar  illuBtralion  of  a  collateral  issue  is,  for  example,  this : 
A  fiind  in  in  the  hands  of  the  Court,  for  distribution  among  con- 
fiictiDg  Judgment  liens.  Upon  suggestion  that  one  of  them  is 
paid,  the  Court  may  order  an  issue  to  be  made  and  sent  to  the 
Jury  to  find  that  fact.  The  main  thing  before  the  Cnun  ia  the 
distribution  of  the  fiind.  Pending  the  consideration  of  that  mat- 
ter, a  controversy  springs  up  as  to  the  fact.whetheraclaimupoQ 
the  fiind  has  been  extinguished.  The  Court  has  the  discretion  to 
submit  that  controversy  to  a  Juiy,  If  it  is  (submitted,  it  is  a  col- 
lateral issue.  It  is  collateral  to  the  matter  pending,  and  must  be 
determined  before  that  matter  can  be  adjudicated.  The  rule  I 
have  quoted  contemplates  just  such  issues.  Such  as  are  prelimi- 
nary— spring  out  of  the  matter  in  hand — arc  within  the  discre- 
tion of  the  Court  and  are  oixlevcd  by  it.  It  docs  not  conleniplate 
an  issue  which  is  ordered  or  allowed  by  law,  as  matter  of  right. 
And  this  is  an  issue  of  that  kind.  By  the  act  of  1 830,  the  plaintiff 
at  whose  instance  the  summons  of  garnishment  has  been  sued 
out,  may  make  up  an  issue  on  the  answer  of  the  defendant  in 
garttishment,  which  shall  be  submitted  to  a  Jury.  Prince,  40. 
Hotchlcitt,  563.  Here  is  the  authoiity  of  law  for  this  issue.  It 
is  the  legal  right  of  the  party  suing  out  the  summons,  to  make  up 
au  issue,  and  the  statute  declares  that  it  shall  be  submitted  to  a 
Jury.  The  Court  has  no  discretion  about  it.  It  cannot  withhold 
the  issue,  nor  is  any  order  necessary,  unless  merely  to  show  hy 
the  record,  the  regularity  of  the  proceeding  to  make  up  the  issue. 
The  issue  ia  authorised  by  law,  and  upon  it,  the  law  requires  tkt 
verdict  of  a  Jury.  This  being  settled,  I  refer  to  the  Judiciary  Act 
of  1799,  which  autbot^ses  an  appeal,  "  in  all  cages  where  n  rirdict 
thall  be  rendered."  The  26th  section  of  that  act  provides,  that  in 
sll  cases  whei'e  a  verdict  shall  be  rendered,  the  party  in  whose  fa- 
vor it  may  be,  shall  be  allowed  to  enter  and  sign  Judgment  there- 
on, within  four  days  from  the  adjournment  of  the  Couit,  &c.  It 
proceeds  to  give  the  right  to  enter  a  stay  of  execution,  and  then 
declares,  "  that  in  case  either  party  shall  be  dissatisfied  with  the 
verdict  of  the  Jury,  then,  and  in  all  such  cases,  either  party  may, 
within  four  days  afler  the  adjournment  ofihe  Court  in  which  such 
verdict  was  obtained,  enter  an  appeal  in  the  Clerk's  Office  of  tuck 
Court,  tu  matter  ofnghl."     Prince,  426.     Hotckki*»,  600. 
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There  can  be  but  one  construction  of  this  Act.aad  tl)&tu>,thatio 
all  cases  where  a  verdict  of  a  Jury  is  required  by  law  to  be  ren. 
dered,  when  rendered,  either  party  may,  as  matter  of  right,  enter 
an  appeal.  This  is  one  of  the  cases  where  an  issue  is  provided 
by  law,  where  a  verdict  is  required  to  be  rendered,  and  as  we 
diink,  where  either  party  is  entitled  to  an  appeal  aa  matter  of 
right. 

The  party  having  entered-his  appeal  in  this  case,  as  by  law  be 
bad  the  right  to  enter  it,  we  think  the  Conn  erred  in  dismiBsing 
it,  and  reverse  die  Judgment 
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CASES 

ARGUED  AND   DETERMINED 

IN   THK 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 
AT  MILLEDGEVILLE, 

MAY  TERM.  1648. 


No.  45. — Seaborn  A.  Joneh,  plaintiff  in  error,  vs.  John  P.  C. 
Whitbhead,  defendant  in  error. 

[I.]   WherB  one  of  two  ■oreliM  ii  diicImrgDd  by  anj  set  er  omudon  of  Am 
ereditcr,  tbe  other  mre^  ii  also  dlichargBd. 

Assumpsit,  in  Burke  Superior  Court  Tried  before  his  honor. 
Judge  Holt,  November  Term,  1847. 

Tbe  facts  of  the  case  appearing  in  tbe  opinion  of  tbe  Court, 
are  not  here  repeated. 

Charles  J.  Jenkins,  fbrplaintiffin  error,  Bubmittedthe  fbllovr- 
ing  points  and  authorities ; 

The  discharge  of  a  security  to  a  note,  by  reason  of  the  holder's 
inaction  after  notice  to  sue,  results  with  us,  &om  the  provisions 
oftheactafl831. 

At  Common  Law,  the  liability  of  the  security  is  co-extensive 
with  that  of  the  princip^  Mere  delay  on  the  part  of  the 
creditor,  vrill  not  discharge  tbe  security.  Theobald  on  Prin. 
and  Sureli/,  69,  fl  L.  L.  A\.)  Pitman  on  PH».  and  Sure- 
ty, 52,  (40  L.  L.)  7  BamioaU  If  Creu.  809.  f'14  Eng.  Com. 
L.  Btptt.  135.)  2  P.  WUUaTiu,  288.  2  Johum'M  C.  R.  554, 
(See  562.;    8  WendO,  194.    4  Pickering,  382.  / 
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The  Statute  gives  relief  only  to  the  security  giving  notice.  It 
is  intended  as  a  protection  to  the  vigilant,  not  to  the  carelean. 

At  Common  Law  the  surety  can  expect  of  the  creditor  no  dil- 
igence to  protect  his  interests.  And  he  can  claim  nothing  un- 
der the  Statute,  unless  he  comply  with  its  terms  by  givingnotice. 
DuanUon  Statvta,  694  4-  5.     (9  L.  L.J 

But  if  the  notice  given  by  a  security  under  the  Act  of  1831,  can 
in  any  degree  enureto  the  benefit  of  a  co-surety  giving  no  notice, 
it  must  be  on  the  principle  that  he  has  been  injured  by  the  inac- 
tion of  the  creditor,  aiid  ho  can  only  be  discharged  to  the  extent 
of  that  injury — to  the  amount  of  contribution  he  might  have 
claimed  from  the  discharged  security.  6  Vesey't  C.  R.  805.  2 
Swaiuton'i  R.  193. 

The  other  ground  assumed  by  defendant's  counsel,  that  the  dis- 
charge of  one  of  two  or  more  joint  and  saveral  contractors,  is 
entii-ely  without  the  Statute  of  1831,  and  independent  of  the  law 
goveming  principal  and  surety. 

It  is  too  broadly  stated— -it  refei's  only  to  joint  contracts,  not 
to  contract  joint  and  several.  The  holder  of  a  joint  and  several 
contract,  has  a  peifect  right  to  treat  it  as  several  only. 

The  application  of  this  doctrine  to  joint  and  several  contracts 
of  suretyship,  would  involve  the  consequence  that  the  discharge  rf 
a  surety  is  a  discharge  of  the  principal,  which  is  contrary  to  all 
authority.  CAilty  on  Bilh,  449.  Story  on  BilU,  p.  508.  (See 
A31.J     Smith')  Mercantile  Law,  270. 

Andkew  J.  Miller,  for  defendant  in  error,  contended : 

That  the  dischai^  of  one  of  two  co-sureties,  by  the  act  or  neg- 
ligence of  the  creditor,  is  a  discharge  of  the  other  ;  and  cited  1 
Boa.  If  Puller,  630.  31  E.  O.  L.  Rep.  166.  3  Barr"*  Rep.  264. 
Pitman  on  Prin.  and  Surety,  (40  Law  Lib.)  192.  2  Ala.  Bep. 
694.     5  Leigh,  153. 

By  the  Cottrt. — Luupkin,  J.  delivering  the  opinion. 

Assumpsit  was  brought  in  the  county  of  Burke,  by  Seaborn 
A.  Jones  ag^nst  John  F.  C.  Whitehead,  on  a  joint  and  several 
promissory  note,  given  to  the  plaintilT  by  Walter  J,  A.  Hamil- 
ton, the  said  defendant,  and  one  Joseph  S.  Reynolds.    The  defen- 
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dant  pleaded  in  bar,  that  lio  and  the  said  Joseph  S.  Rcynoids 
were  aureties  on  the  note  only  for  Hamilton ;  and  that  on  the  8th 
day  of  April,  1842,  the  said  Joseph  S.  Reynolds  having,  previous 
to  that  time,  depaited  this  life,  testate,  James  W.  Reynolds,  the 
duly  qualified  Executor  of  bis  will,  gave  notice  to  the  holder  of 
said  promissory  note,  to  proceed  to  collect  the  same ;  and  that 
the  said  Seaborn  A.  Jones  delayed  to  bring  his  suit  for  more  than 
three  months,  against  Walter  J.  A  Hamilton,  the  principal  debt- 
or ;  by  reason  whereof  the  estate  of  the  said  Joseph  S.  Reynolds 
was  wholly  relieved  from  all  liability  on  said  promissory  note;  and 
the  defendant  insisted,  and  so  the  Cii'cuit  Court  decided,  that  in 
consequence  tijereof,  John  P.  C.  Whitehead,  the  co-surety,  was 
likewise  released. 

[l.JThequestionthenpresented  for  our  dote  rmination,  is,  wheth- 
er the  discharge  of  one  surety  under  the  facts  and  clrcumatances 
of  thb  case,  is  a  discharge  of  the  other. 

The  Act  of  1831  declares,  "  That  in  every  case  which  may 
hereafter  aiise,  where  the  security  or  indorser  of  any  promissory 
note,  or  other  instrument,  after  the  same  has  or  shall  become 
due,  has  required,  or  shall  hereafter  require  the  holder  thereof  to 
proceed  to  collect  the  same,  and  the  said  holder  has  not  proceed- 
ed, or  shall  not  proceed  to  do  so  within  three  months  after  euch 
notice  or  requisition,  the  indoi-aer  or  security  shall  he  no  longer 
liable."     Prinet,  471. 

A  critical  analysis  of  the  phraseology  of  this  Statute,  would, 
it  seems  to  me,  sustain  the  judgment  of  the  Circuit  Court.  It 
cannot  be  supposed  that  the  Legislature,  in  using  the  singular 
number,  "security  or  indorser,"  intended  to  restrict  the  opera- 
tion of  this  most  salutary  act  to  that  description  of  paper  only, 
where  there  is  hut  one  secuiity  or  indori^er.  These  terms  stand 
for  the  entire  class,  and  not  for  an  individual  of  the  class.  And 
the  Statute  thus  construed,  will  read  :  Where  the  leciiritiet  or  I'n- 
donerr  of  any  promissory  note,  or  Other  instrument,  shall  give  no- 
tice. See.  the  indoriers  or  tecuriiiea  shall  be  no  longer  liable. 
Thatis,  upon  failure  of  the  creditor  to  sue  within  the  time  limited, 
the  whole  of  the  indor*eri  or  gtcarities  shall  be  released.  And 
reference  to  the  title  will  demonstrate  that  such  was  the  meaning 
of  the  Assembly.  It  putports  to  be  an  Act  "  declaring  and  ma- 
king certain  the  law  defining  the  liability  of  indorstrs  and  »ecuri- 
tiet  to  promissory  notes,  and  other  instruments,  when  (he  holder 


by  Google 


(;:;■     '  ■ 

,  400  V        .  SCPREME  COURT  OF  GEORGIA. 

Jone*  n.  WbileheMl. 
thereof  ahall  feil  to  proceed  to  collect  the  same  after  nodoe."  If 
the  interpretation  now  contended  for  was  correct,  namely,  ifaat 
the  proviaiona  ofahe  Statute  applied  only  to  such  security  or  in- 
doreer  aa  gave  notice,  the  title  should  have  been  in  conformity 
with  this  construction.  It  should  be  an  act  to  define  the  lialHlity 
of  atty  security  or  indorserto  a  promissory  note,  or  other  instru- 
ment, who  may  give  notice  to  the  holder  to  sue,  tec  And  them 
the  enacting  clause  should  run  thus  :  where  Any  secuiity  or  indor- 
ser  shall  give  notice,  &c^  mch  security  or  indorser  shall  be  no 
longer  liable.       ' 

It  may  be  objected  that  this  construction  would  require  aStbe 
securities  or  indoraers  to  join  in  the  notice,  before  all  could  be 
discharged.  But  I  apprehend  that  in  order  to  secure  a  benefit  or 
pririlege  allowed  by  law  to  a  class  of  persons  occupying  the  same 
position,  aa  partners  and  others,  it  jsnot  necessary  that  all  should 
unite  in  performing  an  act,  which  is  a  condition  precedent  tn  die 
enjoyment  of  the  advantage.  A  notice  from  one  is  as  available 
to  the  creditor,  aB  a  notice  from  all.  The  object  is  to  inform  the 
creditor  that  there'  is  danger  to  the  sureties  in  his  iarther  indul- 
gence of  die  principal,  and  that  if  he  give  it,  it  must  be  at  his  own 
peril.  And  I  repeat,  that  for  this  pnrpose,  a  notice  to  sue  by 
one,  is  as  effectual  as  if  all  were  to  unite  in  it. 

Sut  theie  are  other  priqciples  which  may  be  invoked  in  sup- 
port of  the  decision  below.  By  t'eleasing  one  of  the  sureties,  the 
creditor  has  changed  the  terms  and  legal  effect  of  this  contract, 
and  that  too  without  the  consent  of  the  other  parties.  This  be 
cannot  do^neither  can  he  at  law,  apportion  the  judgment  to  be 
rendered  upon  this  contract  He  must  recover  the  whole  amount 
or  none,  where  there  are  no  payments.  But  he  cannot  recover 
the  whole,  inasmuch  as  the  discharged  surety  cannot  be  compel- 
led to  contribute. .  Besides,  at  Common  Law,  the  rule  is  inflexible 
that  if  one  of  several  joint  pramisors  be.relet^sed,  no  m^ter  how, 
the  other  is  also  discharged. 

We  desire,  however,  to  place  this  judgment  upon  a  broader 
and  firmer  foundation  than  mere  grammatica]  learning  or  tech- 
nical rulesand  reasoning.  And  I  regret  sincerely  tbat  I  havenol 
leisure  and  the  necessary  aids  at  hand,  to  enable  me  to  go  fiiDy 
into  an  examination  of  the  protection  afibrded  to  sureties,  by  the 
,  provisions  of  the  Roman  Civil  Law,a9wella8  the  English  CtHumMi 
Law  and  Chancery  practice.    This  docttine  has  been  lucid^  S»- 
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cursed  in  several  of  the  New  York  cases, -Ciipecially  in  Ki«g  vs. 
Baldwin,  17  John*.  384  ;  and  Httyci  vs.  Ward  i;  others,  4  Johns. 
Ch.  R.  123.  See  also  the  nunieruus  autho'ities  cited  in  note  h. 
at  the  end  of  Maykne  vs.  Crirkett  and  others,  2  Svanslon's  Ch. 
R.  193.  We  believe,  however,  that  the  following  proposition  may 
be  assumed  as  the  sum  and  substance  of  the  English  and  Ameri- 
can adjudications  upon  this  Subject :  namely,  that  wherever  the 
creditor  does  wi  ^ct,  whereby  injury,  or  loss,  or  liability  to  loss, 
or  inci-OBsed  risk  accrues  to  the  surety  without  bis  a-'sent,  that  he 
is  entitled  to  bo  discharged.  And  the  Courts  uniformly  refuse  to 
require  of  llie  surety  to  show  that  he  has  injact  been  damnified  ; 
holding  that  he  is  entitled  to  judge  for  himself  of  what  is  for  hia 
own  benefit,  that  of  tha.1  he  ia  the  only  judge,  and  that  another 
party  cannot  decide  for  him,  without  discharging  him. 

Now  apply  this  rule  to  the  case  at  bar — is  not  each  surety  en- 
titled to  the  co-opoi-atiou  of  his  fellows  in  supei-vising  the  prin- 
cipal I  Let  this  enquiry  be  answei'ed  in  the  startling  fact  that  in 
general,  men  of  ordinary  prudence  find  by  experience,  that  they 
are  compelled  to  pay  at  least  one-half  of  these  gratuitous  obliga- 
tions. Any  one  of  the  suretiea  may  attach  the  property  of  the 
principal,  or  sue  out  a  wiit  of  »e  exeat,  or  take  collatei-al  securi- 
ties, any  or  alt  of  which  cautionary  proceedings  will  enure  to  the 
benefit  of  the  rest.  It  is  true,  that  in  entering  into  these  engage- 
ments, we  do  not  overlook  the  solvency  andcharacterfor  good  con- 
duct of  the  principal,  and  It  is  to  be  regretted,  that  men's  sciiitiay  in 
this  respect  was  not  closer. .  It  would  save  a  world  of  disappoint- 
ment, loss  and  misery.  Still  we  by  no  means  disregard  the  character 
of  our  co-surety,  as  well  for  vigilance  as  for  his  kuowledge  of  the 
disposition  and  pecuniary  ability,  prudence  and  integrity  of  the 
principal.  And  other  things  being  equal,  if  there  be  two  securi- 
ties, their  chance  of  escape  is  just  doubled,  and  so  m  the  same  ratio 
in  proportion  to  the  number.  If  one  of  two,  then,  or  throe  out 
of  four  are  discharged,  is  there  not  an  increased  risk  of  injury,  to 
those  who  remain  1  And  shall  the  creditor  be  pennilted  so  ma. 
terially  to  change  the  contract,  without  the  privity  of  all  con- 
cerned ? 

The  established  rule  in  equity  is,  that  if  the  creditor  take  any 
Btep,  or  lip  uny  net,  by  which  he  essentially  jeopardizes  the  safe- 
ty of  the  surety,  that  the  latter  shall  be  released.     Mr.  Maddock 
has  cautiously  and  clearly  marked  out  some  of thoseacts by  which 
roL.  n.  51 
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s  surety  maybe  released  from  bis  liability,  and  has  assigned  tlie 
reasons  on  which  the  doctrine  is  founded.  The  Act  of  1831 
adopts  the  same  priaciple.  Parties  are  not  now  driTim  to  a  Bill 
otquia  timet.  All  they  have  to  do,  is  to  give  notice,  and  if  the 
creditor  chooses  after  that  to  extend  indulgence,  the  sureties  will 
Btand  exonerated.  Ho  cannot  now,  as  be  formerly  could,  delay, 
until  the  principal  fails,  and  then  throw  the  whole  burden  upon 
one  who,  when  he  hecame  bound,  never  calculated  to  pay,  until  the 
principal  obligant  &iled. 

It  is  urged,  however,  by  the  distinguished  counsel  for  the  plain- 
tiff in  error,  that  the  statute  of  1831,  contemplates  some  act  to  be 
done  by  the  creditor,  I  reply,  the  law  enjoins  a  duty  to  be  per- 
formed. And  the  neglect  or  retusal  of  the  creditor,  to  sue  after 
notice,  is  equally  culpable,  as  though  he  had  expressly  released 
the  principal  by  giving  time,  accepting  a  compotttien,  or  paiting 
with  eoUaterab,  without  the  privity  of  the  defendant.  It  was  the 
servant  who  knew  his  suuier'*  will  and  did  it  not,  that  was  beaten 
with  many  stripes. 

Suretyship  has  been  defined  to  be  "a  lane  substitute  for  a 
thorough  knowledge  of  human  nature."  Be  this  as  it  may,  and 
notwitbBtanding  the  wise  man  has  denounced  sureties,  as  "  «Mfvd" 
and  "void  of  understanding,"  and  chei«  are  some,  who  decline  under 
all  circumstances  to  become  thus  bound,  still  there  are  those  wh» 
will  not  shrink  from  such  engagements,  however  hazardous. 
And  to  protect  such,  the  Legislature  has  taxed  its  ingenuity  to 
the  utmost.  And  in  the  construction  of  this,  and  alt  other  Acts 
passed  for  the  relief  of  this  favorite  class,  they  should  be  so  inter- 
preted, if  practicable,  as  that  this  cardinal  purpose  and  intentiaa 
may  be  carried  into  eSect,  and  the  spirit  and  dedgn  of  these  en- 
actments advanced. 

On  every  ground,  therefore,  we  are  of  the  opinion  that  the 
special  plea  of  the  defendant  presenteda  good  bar,  and  conaeqaei^ 
lythat  the  judgment  of  the  Circuit  Court  should  be  affirmed. 
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No.  46. — Catbgxinb  E.Bball  and  others,  plaindSs  in  error,   tw. 
The  surviving  Executors  of  John  Fox,  defendants. 

[I.]  Where  a  writ  of  error  was  brooghlin  tbe  oame  of  Catharine  E.  Denll  and 
otiitri,  keiri  at  lav,  beld  to  lie  a  falul  defecl— ihe  writ  miulstate  Uie  namet  0/ 
tke  ethiri. 

[3.]  V!here  Hie  namti  of  iKt  olkeri  are  appBTEDt  on  thu  liice  of  the  muird,  the 
writ  DUj  be  ainended  by  the  record,  prorided  iba  ameiulDieDt  iloci  Dot  pre- 
judice the  righU  of  any  of  the  putiea  thereto. 

Cone,  moved  to  diamtea  the  writ,  on  the  ground  that  the  plain- 
tiSU  were  therein  described  as  '^  Cathanne  E.  Beall  and  others, 
heirs  at  law,"  without  stating  who  the  other*  were,  and  cited, 
Morrit  VI.  Wiky,  2  Kelly. 

Stabneb,  contra,  contended,  that  this  Bill  was  filed  by  the  Ex> 
ecutors  of  Fox,  against  the  hetis  at  law,  and  certain  charities, 
legatees  under  the  Will,  for  the  ctinstiniction  of  the  Couit.  The 
decision  below  was  in  favor  of  the  chaiities  and  against  the  heirs. 
It  was  impossible,  therefore,  to  make  them  all  parties  plaintiff. 
And  also,  that  the  description  "heirs  at  law,"  was  sufEciently 
definite.  If  necessary,  he  moved  to  amend  the  Writ  of  Errorby 
inserting  the  other  heirs  as  parties  plaintiff. 

Gould,  same  side,  insisted,  that  the  decision  in  Morrit  vi,  Wiley 
had  been  overruled  by  the  Legislatuve.  Pamjih.  1847.  And 
in  support  of  the  motion  to  amend,  cited  Carey  va.  Rice,  2  Kelly. 

Warner,  J.  deUvered  the  opinion  of  the  Court. 

[1.]  The  writ  of  error  in  thiscasebeingin  the  name  of  Catharine 
E.  Beall, and otAfr*,  heirs  at  taw,  is  afatal  defect.  In  Deni'ale  etal. 
v».  Sticmp'a  EiEec«/w*,  8  i*efer*' ii(y.  526,  the  writ  of  error  was 
dismissed,  because  it  was  brought  in  the  name  of  Mary  Deneale, 
and  otkert,  without  stating  the  namet  of  the  others. 

In  Morria  va.  Wiley,  Pariah  ^  Co.  2  KeUy,  887,  and  in  Carey 
V*.  Rice,  lb.  409,  we  recognized  the  authority,  of  the  case  of 
Deitealt  vs,  Stwip'a  Executor*,  and  ruled  accordingly.  We  also 
held  in  C-arey  vi.  Rice,  that  the  writ  of  error  might  be  a 
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[2.]  The  plniiiiiffs'  Counsel  licro,  who  is  the  Aitomey  ofwcoiii  for 
the  lieii-s  at  law,  now  moves  the  Court  to  amend  the  wiii  by  the 
rcconl,  so  as  to  iiisoit  the  uotnes  of  the  heirs  at  law,  appearing-  in 
the  record,  as  parties  plaintiff  in  the  writ.  Notice  has  been 
given  to' the  defendants  in  error,  on  the  part  of  ihe  Counsel  for  the 
plaintiff  in  error,  of  iho  filing  the  liiH  of  exceptlone,  and  there  will 
be  no  surprise,  or  prejudice,  by  the  amendment.  The  practice  of 
this  Court  in  allowing  atnendincnia,  will  be  as  liberal  as  the  law 
will  authorize,  provided  the  amendment  doea  not  prejudice  the 
rights  of  othei«,  not  before  lUe  Court.  The  Counsel  moving  the 
amendment,  is  the  Attorney  of  recoiii  of  the  panics  whose  n*mes 
are  proposed  to  be  inserted  iu  the  writ,  as  parties,  and  they  will 
be  bound  by  his  act.     Let  the  amendment  be  allowed. 


No.  46.— Catharine  E.  Beall,  et  al.  plaintiffs  in  error,  vs.  The 
surviving  Executors  of  John  Fox,  defendants. 

[1.]  ThoStnUiteofa   G'.e.  11.  Cap.  3G,  is  not  of  force  in  the  Stale  of  leorji*. 

[3.]  The  priucipliii  (if  the  Stalule  uf  43  Elizabclh,  Cap  i,  relating  to  charit- 
able Dsei,  baveWcu  Bilupdil  nud  couslilule  aparlottha  luw  «!' tbU  Stale. 

[3.]  The  Saperior  CuQrt*  iiilbi*  Stule  ai-e  empowerpd  to  eieroiie  geiietal  Equity 
JuhiJicliDu,  ill  nil  mm  where  u  Comutun  Law  rcmctiy  ii  cot  sdequale  ;  and 
have  an  iabereiit  Jurisdiction  over  bequests  and  ilevisei  to  all  ctiarilsble  use* 
and  tnisls.  where  llie  »Hme  are  ilcEuile  sihI  sj-ecillc  iu  Their  ulijecls,  and  capa- 
ble of  being  cxccult'il. 

[4.]  A  Court  of  Ecjiiily  in  Georgia  has  inherent  junadicnon  in  carry  into  eflect 
ihe  charitable  bci|in-p(BofaTebtalor,acconliug  to  U«iclention,iudepeQdeQt  of 
the  Rlatute  ur43  Khzabelh. 

In  Equity,  in  Richmond  Superior  Court.  Tried  at  January 
Term  1848,  before  Uli  Honor,  Judge  Holt. 

The  defendants  in  Error,  ae  the  surviving  Executors  of  John 
Fox,  filed  their  1  Jill  in  Equity  in  the  Superior  Couit  of  Richmond 
county,  against  ihc  plaintiffs  in  error,  as  the  heire  at  law  of  John 
Fox,  and  certain  charities,  residuary  legatees  under  the  Will — 
charging,  thai  John  Fox  died  in  February,  1837,  having  duly 
made  and  published  bis  last  Will,  a  copy  of  which  was  attached, 
wherein,  sAcr  various  specific  legacies,  he  desired  "  the  rcsidae 
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of  the  proceeds  of  his  estate  to  be  diviUeJ  into  five  equal  parts,  of 
which  he  disposed  as  follows,  \iz : 

"  I  give  and  bequeath  ouc-fiAh  part  of  said  I'csidue  to  the 
"  Treasurer  of  the  American  Bible  Society,  and  to  his  succeasora 
"  in  office,  for  the  sole  use,  benefit  and  behoof  of  the  said  Ameri- 
"can  Bible  Society," 

"  I  give  and  bequeath,  also,  one-fifUi  part  of  the  said  residue  to 
"  the  Treasurer  of  the  American  Education  Society,  for  tbe  sole 
"  use  and  benefit  of  the  said  American  Education  Society." 

"I  give' and  bequeath  one  other  fif^h  part  of  the  said  residue 
"  unto  tbe  Treasurer  of  the  American  Board  of  Committsioners 
**  for  Foreign  Missions,  and  to  his  successors  in  office,  for  the  sole 
"  use,  benefit  and  behoof  of  the  said  American  Board  of  Commis- 
"aioners^for  Foreign  Missions." 

"  1  give  and  bequeath  one  other  fifth  part  of  the  said  residue  to 
"  the  Treasurer  of  the  Augusta  Free  School  Society,  and  to  his 
"  successors  in  office,  for  the  sole  use,  benefit  and  behoof  of  tbe 
"said  Augusta  Free  School  Society." 

"And  I  give  and  bequeath  the  remwning  fifth  part  of  the  said 
"  residue  to  the  Treasurer  of  the  Domestic  Missionary  Society  of 
"  Georgia,  and  to  his  successors  in  office,  to  and  for  the  sole  use, 
"benefit  and  behoof  of  the  said  Domestic  Missionary  Society  of 
"  Georgia," 

The  Bill  charged  that  the  "  American  Bible  Society,"  estab- 
lished I81G,  remained  unincorporated  until  1841,  when  it  was  in- 
corporated by  an  Act  of  tbe  Legislature  of  New  York — that  the 
"American  Education  Society,"  was  incorporated  under  its  pres- 
ent name,  in  1820,  by  the  Legislature  of  Massachusetts— that  tbe 
''American  Board  of  Commissionersfor  Foreign  Missions,"  were 
incorporated  by  an  Act  of  the  Legislature. of  Massachusetts,  in 
1812 — that  tbe  "Augusta  Free  School  Society,"  was  incorporat- 
ed by  an  Act  of  the  Legislature  of  Georgia  in  1821.  And  that 
the  "  Domestic  Missionaiy  Society  of  the  State  of  Georgia,"  was 
formed  on  tbe  4th  April,  1S25,  at  the  General  Session  of  Hope- 
well Presbytery,  at  Lexington,  in  this  State — that  the  object  of 
its  formation  was  to  send  ministers  wherever  the  Society  should 
deem  it  expedient,  in  the  State  of  Georgia,  in  building  up  feeble 
churches — that  said  Society,  though  unincorporated,  has  been  in 
active  operation  ever  since,  and  that  Elizur  L.  Newton  of  the 
County  of  Clark,  in  said  State,  was  at  the  time  of  he    death  of 
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Juliii  Fox,  and  has  bcon  eve  r  Biiice,  tlie  Treasurer  thereof.  Tlie 
Bill  further  charges  that  sai<l  asfociBtioiiB,  through  their  officers, 
have  mnile  frequent  appUcation  for  the  fund  thus  devised  and 
that  the  heirs  at  law,  on  the  contrary,  notify  the  Executors  not  to 
pay  out  any  pan  thereof.  Under  these  circumatancea  they  pray 
the  direction  of  the  Court,  and  filed  their  Bill  for  that  purpose. 

The  acvoial  anavvei-s  admitted  the  facts  stated  in  the  Bill. 

At  January  Term,  1843,  of  tlie  Superior  Court  of  said  Couitty, 
the  cause  was  submitted  to  a  Jury,  when  the  Counsel  for  the 
heirs  at  law,  i-equostcd  the  Court  to  charge  the  Jury : 

l«l.  That  this  Court,  in  the  exercise  of  its  Equity  jurisdiction, 
has  no  power  to  grant  the  prayer  of  the  Bill,  having  no  powers 
as  a  Court  of  Chancery,  but  such  as  are  granted  by  the  Judiciary 
Act  of  1799,  and  suhsequcnt  Statutes. 

2nd.  That  if  tho  Court  bad  such  powers,  the  Statute  QGrso.II. 
Cap.  3G,  is  offeree  in  this  State ;  and  by  virtue  of  said  Statute  all 
said  residuary  legacies  are  void. 

3rd.  Thattwoofthe  Residuary  Legatees,  towit,  "llieAnieri- 
can  Bible  Society"  and  "  The  Domestic  Missionary  Society," 
not  being  bodies  corporate  and  politic,  either  at  the  date  of  the  de- 
vise, or  the  doaib  of  the  Testator,  were  incapable  of  taking  under 
said  devise. 

4tb.  That  the  Statute  43  Eliz.  Cap.  4,  is  not  of  force  in  tltis 
State. 

'  5th.  That  this  Court,  as  a  Court  ot  Chancery,  has  no  inherent 
power,  independent  of  said  last  mentioned  Statute,  by  which  it 
can  carry  into  effect  the  supposed  intention  of  the  Testator,  in  the 
residuary  clause  of  his  Will. 

All  which  points  the  Court  I'efused  to  charge,  but  did  charge 
the  Jury  : 

"  Ist.  That  tliis  Court  is  a  Court  of  general  Equity  jurisdic- 
"  tion,  having  full  power  to  grant  the  relief  here  prayed  for." 

"  2nd.  That  the  Statute  9  Geo.  II,  Cap.  36,  is  not  and  never 
•   "wasof  force  in  Georgia." 

"3rd.  That  the  want  of  corporalcpowera  in  twoof  thelegatees, 
"  is  not  material ;  tho  party  intcndcif  to  take,  being  clearly  point- 
-"  ed  out,  and  a  Trustee  able  to  hold,  this  Court  will  carrj-  out  the 
"  Testatoi-'s  intentions  for  ihe  benefit  of  the  Charity." 

"  4th.  Tfaat  the  Statute  43  Elizabeth,  Cap,  4,  is  of  force  ia 
"Georgia;  but  whether  it  is  or  not  doosnotaffect  this  case  ;  for. 
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"  6tli.  Independently  of  that  Statute,  this  Court  has  all  the  in- 
"  hei-ent  power  necessary  to  carry  out  theee  bequesls." 

To  all  which  exceptions  were  filed,  and  error  assigned  on  each 

Gould  &  Stabnbs,  for  plaintiff  in  error. 
Jenkins  &  Cone,  for  defendants  in  error. 
Argument  ofE.  Starnes,  for  tho  plaintiff  in  oiTor. 

A  Court  of  Equity  in  Georgia,  has  no  power  to  grant  the 
prayer  of  this  bill,  and  instruct  the  Executors,  by  its  decree,  as  o 
the  payment  of  theae  legacies. 

The  Courts  of  Equity  in  Georgia,  are  of  limited  juriediction, 
having  only  those  powers  which  are  granted  by  Statute. 

Our  jurisdiction  in  Chancery,  is  not  co-extensive  with  the  Chan- 
cery jurisdiction  in  England.  Chancei'y  jurisdiction  in  England 
wasalmost  unlimited.  It  was,  in  thewordsofSir  Wm.  Blackatone, 
"a  vast  and  extensive  jurisdiction,"     3  Black.  Com.  47. 

1.  Chancery  Jurisdiction  in  England,  as  I'ep resenting  tbo  pa- 
raupatrim,  the  King  had  a  prerogativo  juiisiliction,  which  gave 
it  the  custody  of  infants,  idiots  and  lunatics,  and  the  ruperinten- 
dtnce  of  all  charitie*. 

2.  The  King  is  universal  guardian  of  infants,  who  delegates  ic 
to  the  Lord  Chancellor.  I  Black.  Com.  382,  384.  2  Fonb.  Eq. 
nth  Ed.  225.      Ch.  Pre.  Reg.  155. 

By  virtue  of  this  power  he  might  appoint  Guardians  to  infants- 
who  are  without  them,  and  control  infanta,  and  tfaeir  estates.-  4 
Wheat.  1  Cm.  Rep.  V.  S.  385.  1  Black.  384.  As  to  Charities, 
see  Jer.  Eq.  Juris.  234. 

Now  this  prerogative  jurisdiction  is  wanting  to  our  Courts. 
The  appointing  of  guardians  for  infants,  is  given  by  our  laws  to 
other  Courts. 

No  provision  is  made  by  them  for  a  superintendence  over  char-  ' 
ilieB.  We  have  no  such  ofGcer  as  the  Chancellor  in  England— 
none  to  whom  the  Sovereignty  has  delegated  prerogative  rights— 
and  we  have  no  prerogative  rights. 

Z.  The  Chancery  jurisdiction  in  England,  combined  the  exer-- 
cise  of  Common  Law  powers  with  extraordioary  Equity  pomn&t 
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the  correction  of  any  matter  of  ciiraplaint  in  which  the  law,  by 
rea.4on  of  its  univorsality,  was  deficient. 

Now  the  matters  of  complaint  are  comparatively  few  which 
our  Courts  of  Chancery  may  correcl,  by  reason  of  the  deficiency 
of  the  law  on  account  of  its  untveraatity ;  and  these  matters  are  spe- 
cified by  our  Statutes. 

The  objecli,  therefore,  of  our  Equity  jurisdictian,  are  prescrib- 
ed and  limited,  though  the  modes  of  proceeding  on  the  adminie- 
tration  of  those  powers  which  are  granted,  are  as  extensive  a» 
those  in  the  Chancery  jurisdiction  of  England. 

Let  us  see  what  are  the  objects  of  our  Equity  jutisdiction,  and 
what  the  Equity  powers  of  our  Courts, 

I.  The  Judiciary  Act  of  1799,  gives  tbe  following  ; 

1.  The  Suporioi-  Courts  shall  exercise  the  powers  of  a  Court  of 
Equity,  in  all  cases  where  a  Common  Law  remedy  is  not  adequate 
to  compel  parties  to  discover  on  oath,  all  requisite  points  neceasi- 
ry  to  the  investigation  of  truth  and  justice. 

2.  To  discover  transactions  between  Copartners,  and  Co-Ex- 
ecutors. 

3.  To  compel  distribution  of  intestate's  estates,  and  paymentof 
legacies. 

4.  To  discover  fraudulent  transactions  for  the  benefit  of  credi- 
tore. 

5.  Power  to  entertain  Bill  for  discovery  of  testimony  in  aid  of 
Common  Law  action. 

G.  Tbe  proceedings  in  such  cases  to  be  by  Bill,  and  such  other 
proceedings  as  ara  usual  in  such  cases,  until  the  sitting  down  o( 
the  cause  for  trial. 

[Therefore,  when  tne  Bill  contains  a  prayer  for  Ii^tctum,  w 
exeat,  quia  timet,  Ifv.,  in  any  such  case  as  those  enumerated,  the 
same  shall  be  granted — it  being  a  proceeding  usual  in  audi  ca- 
ses.] 

II.  7,  The  several  Acts  regulating  injunctions. 

III.  8.  The  Acte  regulating  ne  exeaU. 

IV.  9,  Summary  remedy  against  pei-sona  "  running  "  or  "  a- 
bout  to  run"  estates  of  orphans.     Act  of  ISli. 

10.  Act  of  1836,  authorizing  one  distributee  to  bring  his  bill. 

11.  Act  authorizing  the  appointment  of  Masters  in  Equity. 
IS.  Act  of  1839,  directing  character  of  decree  in  Bill  &r  spe- 
cific performance  as  tc»Iand. 
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13.  Act  of  1838,  as  to  publication. 

Thoee  are  the  powers  granted  by  our  Legislaturo  to  our  Courts 
of  Equity, 

Let  us  now  trace  our  legislation  on  this  subject  for  a  moment. 
AnA&nt— Act  if  1790,  WeU.  Di  TTai.  i>/.  481,  488,  ^cM792. 
Ibid,  621,  Actof  1797. 

These  Acts  show  that  up  to  1799,  the  powers  of  our  Courts  of 
Equity  were  genoraL 

Now  the  Act  of  1799,  evidently  limits  this  jurisdiction.  Wai. 
Di.  706,  707.     See  Act  ^1820.     Prince  Di.  447. 

The  relief  sought  by  this  Bill  ia  not  authorized  by  this  last  Act    ' 
it  is  clear,  and  if  not  by  it,  it  does  not  exist. 

This  view  is  suppoiteil  by  the  Courts  in  other  States  wbei'e  the 
legislation  on  thia  subject  is  similar  to  our  own.  17  Mtus.  R.  327. 
6  Pici.  395.     20  Pick.  327.     3  Fair/.  456.     5  Greevl.  303. 

[II.]  But  ifthisCouit  has  authority  to  entertain  ibis  Bill  and  grant 
the  prayer  of  Complainants,  then  we  urge  that  ail  the  bequeats  in 
this  Will  31*6  void,  because  they  give  bi/  devUc  the  proceeds  or  a- 
Tails  of  lands  and  tenements  to  charitable  usee. 

At  Common  Law  lands  could  not  be  devised.  By  the  Statute* 
of  Will4,  (32, 34,  a»d25,  Henry  VIII.)  dmiteto/Tandt  (except  to  cor- 
poratioHw)  were  autkorixed. 

But  in  tender  regard  to  an  object  usually  so  pious  as  a  bequest 
,in  charity,  the  English  Courts  eariy  decided  that  the  bequest,  to 
be  unlawful,  must  be  direct,  and  allowed  conveyances  to  uses,  to 
avoid  the  Statute. 

A  later  Act  was  passed  by  tbo  Parliament  of  Great  Britain, 
and  her  Chancery  pittctice  modi6ed,  so  as  to  render  legal  by  ia- 
tendment  of  law,  even  vague  and  uncertain  bequests  of  lands  for 
eharilabU  purpaiet.     Thit  Ad  wa»  the  43d  Eliz.  Chap.  4. 

In  process  of  time,  this  right  was  found  to  lie  so  pemicious  to 
society,  and  injurious  to  commerce,  as  to  miike  it  necessary  for 
the  Parliament  to  pass  an  Act  whose  construction  renders  void 
all  gifts,  grants  or  bequetts  of  lands,  or  the  procoedj  of  land«  for 
charitable  purposes,  except  such  as  were  conveyed  by  and  in  ac' 
cordance  with  certain  forms  there  prescribed.  Thin  wot  the  9 
Geo.  II.  C.  36.  Fonb.  Eq.  460.  Note.  This  Statute  is  of  force  in 
our  State.  It  was  enacted  in  1736 — to  go  into  effect  on  the  24lh 
Jay  of  June  1736. 

This  Act  bus  not  been  held  to  be  of  force  iu  other  Stutcs,  for 


fi3 


bvGoogJc 


SUPREME  COURT  OF  GEORGIA. 


the  obvioua  reason,  that  it  was  passed  long  after  the  period  of 
their  colonization.      It  is  of  force  in  Geor^a,  for  the  follomug 


On  the  25th  February  1784,  mir  Legislature  passed  an  Act, 
(kuovm  as  the  "  adopting  Statute,")  by  which  it  adopted  the 
Common  Law  of  England,  and  such  of  the  Statutes  as  wem  nsa- 
allyinforcein  the  Province  of  Geo.  on  the  14tbda}  of  May,  1776, 
so  fer  at  they  were  not  contrary  to  the  Constitution,  Laws  and 
Formof  Grovemment  then  eBlahlished. 

It  is  necessary  thei'eforej^rjt,  to  ascertain  what  laws  were  m 
force  in  the  Province  previous  to  14th  May,  1776. 

In  this  search,  the  following  rules  have  been  thought  to  be  the 
best  and  soundest  guides. 

1.  Chief  Jut.  Partont's  opinion,     2  Nat».  R.  SHi. 

2.  Chief  Jut.  Shaw'*  opinim,     16  Pick.Wl. 

3.  Rule  adopted  by  Judge  SchUy     SeMeifii  Di.  Pref.  23. 

Tried  by  these  tests  was  this  Statute  offeree  in  Georgia,  ante- 
rior to  the  Revolution,  or  might  it  have  been  called  into  force 
had  a  case  under  it,  arisen  1     Let  us  examine. 

1.  These  rules  declai'e,  that  our  ancestors  brought  with  them 
at  the  time  of  the  settlement  of  the  Colony,  all  the  Common  Law. 
with  the  Statutes  amendatory  thereof,  applicable  to  their  utua- 
tion,  and  all  other  Statutes  applicable  to  their  condition. 

Out  of  this  rule  arise  three  inquiries. 

1.  Was  this  Statute  in  existence  at  the  time  of  the  settlement 
of  the  Colony  1 

2.  Was  it  amendatory  of  the  Common  Law,  and  applicable  to 
their  condition  1 

3.  Was  it  otherwise  a  Statute  applicable  to  their  condition  T 
1,  What  was  the  time  of  the  teldemetil  of  the  Colony  I 

The  time  of  the  settlement,  was  the  time  of  the  colonization— 
for  the  Provincial  Legislature  of  1770,  by  Act,  declared  the  Prov- 
ince entitled  to  the  Laws  of  Great  Britain,  which  existed  at  tke 
time  of  the  eolonizatim.     Schley  Di.  Pref.  28. 

Now  this  time  of  settlement,  or  colonization,  extended  from  ibe 
year  1733  to  1753,  when  Georgia  became  a  Royal  Colony. 

To  ascertain  then,  the  time  of  their  settlement  or  coloniiatios, 
we  must  make  History,  rather  than  *Law  Books,  our  authority- 

The  several  emigrations  extended  from  the  1st  Feb.  1733,  (tho 
time  when  the  first  emigration  landed,)  until  1752.     CarreU*  Hif 
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Col.  392.  393.     Dr.  Sleeeiu'  Hiilory,  90, 106,  112,  123,  126,  127, 
128,  131,  437,  214,  276.      This  period  was  of  course  the  time  of 
the  Bettleraeut,  and  the  colonization  of  the  Proviaco. 

Biit  there  is  further  Historical  evidence  of  ibia  fact.  Until 
1742,  ihe  Froviace  was  a  mere  military  colony,  without  any  but 
die  most  limited  Civil  government.  It  wae  in  point  of  fact,  there- 
fere,  aiter  the  establishment  of  Civil  government,  whenever  this 
wsB,  that  the  laws  which  are  the  birthright  of  Englishmen,  were 
offeree  in  the  Colony.  Car.  Hit.  Col.  372,  394,  405.  Stevau' 
Hutori/,  216,  217,  220,  221,  225,  276,  277,  278,  281,  381,  387, 
389,  401.  I  may  suggest,  besides,  that  the  Acts  of  force  in  the 
State  of  Georgia  extend  to  this  period,  and  indicate  this  conclu- 
Bion.     See  SrAity't  Di.  pastim. 

All  these  things  show,  that  the  time  of  the  colonization  extend- 
ed to  the  year  1752 — the  period  when  tfae  Royal  Government 
was  extended  over  the  Colony. 

Emig^ions  extended  almost  to  this  time— and  the  imperfect 
form  of  government  (for  a  part  of  the  time  strictly  military,)  suit- 
ing the  process  of  colonization  which  the  trustees  wei«  pursuing, 
existed  up  to  that  period. 

But  at  this  period,  the  Colonists  were  "  favored  "  [for  the  first 
rime]  with  the  liberries  and  privileges  enjoyed  by  their  neighboi-e" 
— to  use  the  words  of  a  historian  to  whom  I  have  refeiTed. 

They  had  then,  indeed,  the  enjoyment  of  the  laws  of  England, 
which  laws,  then  existing,  and  applicable  to  their  condition,  were 
from  that  time  of  force  in  the  Colony. 

Now  this  Act  of  9  George  II.  was  then  existing — ^having  been 
passed  in  the  early  settlement  of  the  Colony. 

2.  Was  it  amendatory  of  the  Common  Law  ) 

I.  It  was  amendatory  of  the  Common  Law. 

B^  the  CommiM  Law  landa  were  not  devUahle  by  will. 

By  the  Statutes  32,  and  34,  and  35,  Henry,  (commonly  called 
the  Statutes  of  Wills,)  lands  were  made  devisable  to  all  persona 
"  except  bodies  politic  and  corporate  " — that  is,  into  mortmain. 
2  Cain.  Ca.  357. 

By  the  Statute  of  43  Eliz.  C.  4,  lands  might  be  devised  even 
to  a  corparati on, _/c>r  cJiarttable  uiei,  and  imperfect  and  uncertain 
bequests  were  made  valid. 

By  the  Statute  of  9  Geo.  II.  C.  36,  all  alienations  of  land,  by 
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doviae  or  olbei'wise,  (except  by  deed  uoder' certain  regulations 
there  pt-escribed,)  to  charitable  uses,  went  declared  to  be  void. 

Here  (hen  was  a  CommoD  Law  principle,  amended  a&d  mod' 
ified  by  the  Beveral  Statutes — and  (he  latter  is  of  course  amenda- 
tory of  the  ComiDoii  Law. 

2.  Was  it  applicable  to  the  condition  of  the  Cohmistaal  the 
time  of  the  colonization! 

It  is  self-evident,  that  that  which  was  applicable  to  their  condi- 
tion, it  was  their  policy  to  pursue. 

Let  us  see  what  was  the  policy  of  the  infant  Colony. 

It  is  obvious,  riiat  it  was  iheiv  policy  to  increase  the  number  of 
their  inhabitants,  and  to  enlarge  their  trade  and  commerce  to  the 
greatest  possible  extent.  That  these  werc^  and  should  have  been 
two  of  the  chief  objects  of  their  policy,  all  will  agree.  Now  in 
these  very  objectB,  the  Statute  in  question  had  ita  origin,  whidi 
is  shown  in  these  two  things. 

1.  The  mortmain  acts  had  their  origin  in  the  feudal  syMem. 
This  statute,  though  not  strictly  a  mortmain  act,  is,  in  some  sort, 
a  modification  of  the  mortmain  acts  ;  and  its  tendency  isto  che^ 
the  too  gt-eat  accumulation  of  lands  in  the  bands  of  corpormtions. 

Now  the  trustees  established  military  fiefs  in  Georgia — limited 
the  amount  of  land  which  each  settler  might  possess— and  requir* 
ed  service  of  him,  in  consideration  thereof.  1  Car.  HU.  Cd.  308, 
394. 

After  the  surrender  of  the  charter,  numerical  ■trength  «« 
still  ofequal  importance,  and  jt  was  etill  the  policy  of  the  colonuta 
to  keep  lai-ge  bodies  of  land  out  of  one  band,  and  especially  of 
the  dead  hand.    ' 

2.  This  act  of  0  Geo.  II.  though  said  to  be,  in  some  sort,  a  mod- 
ification of  the  mortmain  acts,  was  created,  not  so  much  with  ref- 
erence to  the  dead  hand,  as  in  consideration  of  trade  and  com- 
merce. It  it  Bomt:;where  said  to  be  in  aid  of  commeice.  Jer. 
Eq.  Jur.  236, 

If  one  of  those  two  principal  objects  of  policy  of  the  infant  col- 
ony, was  to  encourage  trade  and  commerce,  it  was  its  interest 
not  to  lock  up  lands  by  their  accumulation  in  the  hands  of  a  char- 
itable corporation,  orof  any  person  else,  or  to  throw  the  proceeds 
of  their  sale  into  .^uch  a  channel  by  devises — for  then  the  legatee 
could  invest  the  fund  inland,  and* the  result  deprecated  would  he 
obtained  by  circuity. 
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It  was  to  meet  a  result  like  to  this,  that  the  Statute  ivae  fram- 
ed and  conati-ued  in  the  mother  country,  and  the  reasons  seem  lo 
be  much  fltronger  for  its  application  in  the  colony. 

We  have  seen  that  the  truBtees  were  jealous  of  the  accumula- 
tion  ccf  land  in  one  hand  and  it  was  the  policy  of  the  colony  to 
prevent  it  during  their  administration. 

Afterwards,  the  same  principles  dictated  a  similar  jealousy  on 
the  part  of  the  colouists,  though  they  were  more  prudent  and 
liberal  in  theti'  limitation  of  the  number  of  acres  to  each  man. 

Yet  still  they  did  limit  this  accumulstion,  for  tbey  needed  a 
general  division  of  lands  tu  attract  settlers,  cultivators,  and  de- 
fenders of  the  soil,  and  they  neededs  li«e  interchange  of  bargain 
and  sale  of  tbia,  the  chief  source  of  their  wealth  iu  the  colony. 

And  the  impreas  of  this  policy  still  lingers  in  our  bead-right 
acts. 

Tbia  seems  very  clear — ^but  a  doubt  may  arise  aa  to  the  exist- 
ence of  such  a  stats  of  things  in  the  colony  anterior  to  the  revo- 
lution,  as  would  have  raised  occasion  for  the  application  of  this 

There  were  no  great  coiporationa  in  th^province,  and  it  may 
be  supposed  there  were  no  charities  calculated  to  lock  up  lands, 
or  absorb  funds  at  this  period.  But  this  is  a  mistake.  There 
were  such  institutions  in  the  eariy  days  of  the  colony. 

The  Saltzburgers,  (with  the  aid  of  Engliah  benevolence,)  had 
establi^ied  an  Orphan  Asylum  at  Ebenezer  as  early  as  1736. 

From  this,  the  celebrated  George  Whitfield  took  his  hint,  and 
founded  the  orphan  house  at  Savannah.  Marru'  Oglethorpe, 
182, 183, 184.     Mont'i  Univ.  Geog.  740. 

To  the  support  of  this  charity,  this  remarkable  man  devoted 
his  energies,  collected  large  sums  of  money,  and  procured  en- 
dowments for  many  yeara.  Bishop  Berkeley,  also  contributed 
to  the  same. 

Here,  then,  were  two  public  charities  to  support,  in  which 
good  and  great  men  in  both  hemispheres  were  interested. 

It  would  have  been  easy  for  colonists,  (whose  children  were  so 
deeplyinterestedinthe  result,]  dyingposBessedof  lands,  to  have  left 
them  to  theiH!  institutions,  which  might  have  soon  amassed  great 
wealth  by  this  means, had  they  been  peiTnitted  to  do  so. 

But  we  hrve  Been  that  this  would  have  been  contrary  to  the 
policy  of  the  province.     And  we  cannot  doubt,  that  if  it  had  been 
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attempted,  the  strung  policy  which  we  have  recognised  would 
have  called  this  statute  into  use. 

In  shoit,  is  it  not  piubable  that  this  statute  did  restrain  and 
prevent  such  conveyances  to  these  praisewonby  inatibitionst 

If,  then,  this  Statute,  was,  by  its  nature,  calculated  to  protect 
and  encourage  the  policy  of  the  colony,  it  was  of  courae  applica- 
ble to  its  condition. 

Existing,  therefore,  at  the  time  of  tbe  colouization  of  the  prov- 
ince, amendatory  of  the  Common  Law,  and  applicable  to  the 
condition  of  the  colony,  we  conclude  that  it  was  of  force  in  Geor- 
gia previous  to  the  24th  day  of  May,  1776,  and  of  course,  adopt- 
ed by  our  Statute.  ' 

There  is  yet  another  view  of  this  subject.  According  to  the 
opinion  of  an  eminent  lawyer,  (which  rule  Judge  Schley  found 
exceedingly  usefiil  to  him  while  making  his  compilation,)  there  is 
another  guide  in  this  inquiry,  viz  :  All  the  English  Statutes  of  a 
general  nature,  existingat  the  time  of  the  settlement  of  the  colony, 
were  applicable  to  theconditiou  of  the  Colony, and  offeree  on  the 
24th  May,  nfc. 

This  Statute  wati  og  a  general  nature. 

The  mortmain  acta,  confessedly,  were  of  a  general  nature — the 
first  provision  against  mortmain,  found  its  way  into  Magna 
Charta. 

The  Statute  of  Edmird  dc  JReligiotit.l  Ed.  I,  S.  2,  C.  1,  af- 
terwards declared  it  to  be  illegal,  to  convey  lands  into  monmain. 

The  Statutes  of  With,  32  Hett.  VIII,  C.  1,  and  34,  ^  35,  Sen, 
VIII,  C.  6,  authorise  devises  of  lands,  except  to  bodies  politic  or 
corpo-rate — ths  is  into  mortmain. 

Other  Statutes  continued  the  prohibition.  But  by  constnictiwi 
of 43  Eliz.  Ch.  4,  (commonly  called  the  Statute  of  Charitable  usea,) 
these  acis  were  modified  so  as  to  allow  coiporations  to  take  lands 
by  devise  to  charitable  uses. 

These  mortmain  acts,  as  they  affected  the  real  estate  of  (he 
kingdom  were  of  course  of  ^  general  nature. 

They  have  been  held  (upon  this  principle,  in  part,  as  I  suppose,) 
to  he  of  force  in  various  of  the  Ameiican  colonies,  as  in  Virg.  3 
Leigh  480.  In  Ken,  2,  Dana,  175.  In  Fenn.  2,  Kent  Com,  286, 
282. 

The  43  Elisabeth  has  been,  and  is  now  of  force  in  North 
OaroUna  and  Kentucky.  Ang,  S^  Am,  on  Cvr,  114.  1  JSawb, 
96.     2  Dana,  170. 


by  Google 


MILL  EDGE  VILLE,  MAY  TERM,  1848.  415 

Beoll  ™.  Th«  eurv'g  Bi'n.  of  K.tf 

Pennsj'lvania  and  Maesachueetts  have  adopted  the  principle  of 
the  Statute.     Ati.  i^Ameson  Corp.  115. 

It  was  repealed  in  Virginia  in  1792. 

Its  doctrinea  recognised  by  3<I  Sec.  of  Declaration  of  Rights  in 
Maryland.     An.  If  Am.  115. 

The  Slalutes  of  Will,  were  also  of  a  general  nature,  and  have 
always  been  acknowledged  to  have  been  of  tbrce  in  Geoi'gia.and 
perhaps  every  other  State  in  the  United  States. 

Now  these  mortmain  acts,  and  the  Statute  of  Wills,  were  mod- 
ified by  the  43  of  Elizabeth.  And  the  43  Elizabeth  in  its  turn 
modified  by  S.  Qeo.  II. 

Of  course,  this  act  mast  bo  of  the  same  general  nature  with 
those  modified  by  it. 

And  being  of  a  general  nature,  and  existing  at  the  time  of  the 
colonisation, it  is  found  to  he  of  force  in  the  colony, on  24tfa  May,  '7C. 

If  this  Statute  be  of  force  in  Georgia,  its  effect  is  to  render 
void  all  bequests  to  charitable  uses,  not  confoiming  to  its  require' 
ments.  Ram.  on  WUla,  35,  26,  27.  2  Fonb.  Eq.  212.  3  Brott. 
C.  R.  373.  1  Vet.  lOS.  4  Bron.  C.  R.  156.  2  Sop.  on  Leg.  104, 
105,  IOC.     Amb.  20,  614,  651. 

It  does  not  prohibit  charities,  it  only  prescribes  certdn  solemn 
forms  by  which  they  shall  take  effect,  and  provides  protection  to  a 
commercial  community  against  the  influences  oF  ignorance  and 
Bupei-stition,  operating  on  weak  minds  in  the  dyiug  hour. 

The  expeiience  of  ages  in  England  has  found  this  to  be  the 
true  policy.     The  same  causes  exist  to  make  it  our  policy. 

It  is  true  that  the  Courts  in  several  of  our  States  have  inclined 
to  the  suppon  of  charitable  bequests  by  Will,  in  any  form,  but  it  is 
to  be  attributed,  perhaps,  to  the  limited  experience  of  our  people 
in  this  regard,  veiy  limited  as  compared  to  the  English,  the  light 
of  whoso  experience  has  streamed  along  the  vista  of  so  many 
centuries. 

Some  of  our  Judges  have  manifested  pious  sympathies  with 
testators  of  these  charities.     This  waj  natui-al. 

So  the  English  Judges  oflen  inclined  to  make  the  general 
law  yield  to  the  interesting  features  of  a  particular  charity.  But 
experience  taught  them  at  length  that  this  was  not  wise.  And 
this  act  was  made  bo  plain  as  to  defy  evasion. 

Reflection  must  convince  us  thattho  policy  of  this  Statute  shonld 
be  the  policy  of  our  legislation. 

And  the  Courts,  in  administering  the  law,  wilt,  no  donb^  loW 
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sight  of  the  attractive  features  of  the  particular  case,  of  the  effort 
to  apply  general  principles  of  justice — will,  in  abort,  merge  the 
sympathy  of  the  man  in  the  reason  of  the  judge.  Ami.  20.  3 
Leigh,  450. 

III.  If  this  act  be  not  of  force  io  the  State  of  Georgia,  several 
very  intricate  questions  ari^  in  giving  direction  to  this  case. 

Two  of  the  legatees  we  unincorporated  at  the  time  of  the  ex^ 
cution  of  this  wilL 

One  of  them  has  been  since  incorporated  ;  but  the  beira  at  law 
plead  that  both  of  these  legacies  are  void. 

1.  They  clearly  would  have  been  void  at  Common  Law.  We 
have  no  Statute  of  our  own  applying  to  such  a  case.  ■ 

What  is  the  effect  of  Common  Law  principles  and  of  Engli^b 
Statmes  upon  the  question. 

Such  a  bequest  is  void  at  Common  Law,  Siep.  ToucA.  Si. 
Devise,  509.  Pov>.  on  Dee.  337.  1  Black.  R.  16.  Sand.  o»  W. 
!f  T.  62,  466.     2  T.  R.  672.    24  Wkrat.  1. 

A  church  or  society  that  has  no  legal  hicoiporati on, cannot  hold 
real  estate  ander  a  will,  still  less  can  persons,  in  the  name  of  of- 
fice derived  from  such  church  or  society.  3  Verm,.  R.  400.  9 
Matt.  R.  259.     8  John.  R.  385. 

2.  If  then,  these  legacies  would  be  void  at  Common  Law,  and 
there  is  no  remedy  in  our  State  legislation,  Uie  question  arises, 
whether  or  not  there  is  any  remedy  in  the  Statutes  of  England  of 
force  in  this  country  1 

If  the  43  EJiz.  Cap.  4,  be  of  force  in  our  State,  there  is  a  rem- 
edy, certainly,  by  which  a  Court  of  Chancery  can  make  valid  these 
charities,  impeiiect  and  defective  upon  Common  Law  principles, 
and  carry  them  into  effect. 

But  the  43  Eliz.  is  not  .of  force  here — 

First,  Because  it  was  repealed  by  9  Geo.  II.  Cap.  36,  so  far  as 
to  deprive  the  Chancellor  of  authority  to  carry  into  effect  be- 
quests to  charities  which  are  not  executed  according  to  its  forms, 
viz:  which  are  not  conveyed  by  deed,  executed  12calend8T  months 
before  the  donor's  death,  and  enrolled  within  six  months  from  the 
time  of  its  execution. 

It  was  thus  repealed  in  June  1736,  before  the  Colony  of  Geor- 
gia was  so  organized  into  n  Civil  and  Legislative  government, 
that  the  Statutes  of  a  general  nature,  or  amendatory  of  the  CoiD' 
mon  Law,  (of  which  this  was  one,)  might  become  of  force  inlliB 
Colony. 
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Secondly,  If  tbo  43rZ  Eli=.  ever  was  of  force  in  Georgia,  it 
cannot  hare  been  of  force  since  tlie  passage  of  our  Judiciai'y  Act 
of  1799  ;  because,  aa  I  have  shown,  from  that  time,  the  powers  of 
our  Courts  of  Equity  have  been  limited  to  those  which  are  grant- 
ed by  Statute,  or  adopted  by  our  revi\-ing  Act. 

Thirdly,  If  the  Aid  E'!z.  be  not  of  force  in  GooTgia,  there  re- 
maifia  no  remedy  by  which  these  charities  can  be  sustained — un- 
less there  bo  inherent  power  in  our  Couila  of  Chancery,  as  such, 
to  apply  such  I'cmedy. 

That  such  power  existed  in  the  English  Chancery  at  one  time, 
and  exists  in  ad  those  Coutt.-t  of  our  States,  (colonized  l>efoi'e  the 
enactments  of  9  Geo.  II.  C3G,)  whose  Chancery  practice  is  mod' 
oiled  on  English  jurisprudence,  is  the  opinion  of  the  Supreme 
Court  of  the  U.  S.  (at  the  present  day,)  and  of  many  of  the  Su- 
preme Courts  of  the  States.     And  this  we  concede. 

But  our  Court  of  Etjuity  has  no  such  power  in  Georgia,  bo- 
cause — 

First,  Whether  the  9  Gea.  II.  is  offeree  in  Geor^a  or 
Eeemd  certain  that  at  the  same  time  that  it  repealed  the  43d  E' 
lis.  it  in  effect  repealed  all  the  Chancery  principles  by  which 
these  defects  could  be  remedied  ;  inaunuch  as  its  requirements 
and  provisions  are  entirely  inconsistent  with  both  the  one  and 
the  other. 

If  so,  there  was  no  such  Chancery  power,  (inherent)  by  which 
the  Court  could  effect  ibis  remedy,  existing  in  England  at  the 
time  Georgia  waa  colonized,  and  therefore  none  could  be  of  force 
in  this  country. 

Secondly,  If  we  are  right  as  to  the  limited  character  of  our 
Equity  jurisdiction,  then  of  coufse,  our  Court  of  Equity  has  po 
jurisdiction  ovor  charities. 

C.  J.  Jenkiks,  for  defendant  in  error,  cited  the  following  points 
and  authorities : 

1.  The  Superior  Court,  in  the  exercise  of  its  Chancery  jurisdic- 
tion, has  power  to  grant  the  prayer  of  the  Bill.  The  Act  of 
1799  confers  on  that  Court,  general  Chducery  powere.  The 
decree  prayed  is  within  the  powers  specially  granted.  Act  of 
1799.     Frince,  447. 

2.  The  Statute  of  9(A  GKorgA  II.  Chap.  86,  i*  not  of  force  ia 
roL.  ir,  63 

D.D.t.zeabyGoOQ, 
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Bnall  F.,  TheSiin'p  Ex'rs  of  >■<■!. 

Georgia.  1  Ke//;/.  GOl.  Ropi-r  on  Legudes,  120,  130.  Ward 
m  Legacies,  (18  L.  L.J  8G.  J>ou;cl  on  Devisea,  la  2  Mcrirale, 
143.     Angel  If  Ames.  117. 

3.  TlieStatulcof43'/£/i>iiic?A,  C/iop.  4/A,  is  of  force  in  Geor- 
gia, and  if  not,  the  Supcriov  Court  has  power,  as  a  Court  of  Chan- 
cery, to  carry  into  cU'ect  the  manifest  intention  of  the  testator  in 
his  resiJuaiy  clauses.  18  Pickeriitg,  107.  9  Cou^tjty  487,  {Sec 
48Gto489.)  Angel  If  Amrs  vn  Ci/rAlO.  i  Mrtcal/,37S.  2^Pieher- 
ing,  146.  2  Howard,  127.  7  Jo/insim't  Chan.  292.  1  Richard- 
ton's  E.  R.  99. 

4.  The  1)equests  in  tho  residuary  clauses  are  to  nstui^l  persona 
(not  naniei],  but  so  designated  as  to  be  easily  identified,)  in  trust 
fur  ceitain  charitable  uses.  The  answers  make  known  ihe^e  per- 
Bons  by  name,  and  pray  for  a  decree  to  tbem,  apoii  the  trusts  con- 
templated in  tbo  will,  and  the  decree  its  so  framed.  This  retnovea 
all  difficulty  aa  to  tho  unincorporated  societies. 

5.  The  Augusta  Free  School  Society,  is,  by  its  charter,  ex- 
pressly cmpowei'cd  to  take  and  hold  real  ci^tate.  So  are  the  oili- 
er incorporated  societies. 

Mr.    Cone,  for  the   rcsidnary  legatees,  made  the  following 

1st,  The  Superior  Courts  of  Georgia  have  general  Equity  Ju- 
risdiction, and  are  clothed  with  powers  to  protect  and  enforce 
charitable  donations.  1  Stevens'  History  of  Georgia,  387,  391. 
Watkins'  Digest.  220,  254,  338,  389,  391,  422,  439.  480,  621, 
707.     1  Kdhj's  RepI*.  23,  27,  239,  40, 377.  8.     2  Do.  420, 460. 

2d.  The  bequests  to  the  residuary  legatees,  ai'e  charitable 
bequests.  SM/ord  on  Mortmain,  61,63.  iJ«ie,  82,  109.  Tot- 
hill,3i.  Pophim,ia9.  1  Repts.26.  1  Equity  Cases Mridged,95. 
PL  3,  1  Vesei,,  Jim.  243.  10  Do.  22.  14  Do.T.  1  Vescy,  Sat- 
43.  S  Do.  275, 426.  3  Brown's  Chan.  Cases,  171.  4  Do.  69.  3 
Cox,  301.  2  Bamirdl  !f  Alilerson,  97.  6lA  Stanlon,  359.  Klgng 
IUptt.3i.  2  Equity  Cases  Abridged,  1^3.  1  Jartnan  m  W3ls, 
191. 

3d.  The  Statute  of  9th  George  tho  Socond,  making  void  devi- 
ses and  bequests  of  charitable  uses,  is  not  of  force  in  Georgia. 

1st.  Because  it  was  not  passed  until  after  the  colonization  of 
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Georgia.  1  Sfeient'  JIisL89,01,  05.90,  101.  SheI/oTdo»  Mort- 
main, 99.     !  Blackstone'i  Com.  108. 

2<L  Because,  by  ils  provisiona,  it  docs  not  extend  to  the  colonies, ' 
«nd  therefore  does  not  bind  them,  1  BlackHone't  Com.  108.  7 
Rrj>ti.3i.  5  Veaci/.SiO.  8  Do.  m.  2  Sall:e?d,  ill,  6GG.  4 
Burrow>'),2500.  2Broie%'sChan.Caiei,Z2S.  Cowper,2iik.  Am- 
l^,42S.     2  Pierre   WiUianu:,  75. 

3d.  Because  it  is  purely  an  English  Statute,  not  applicable  to 
the  situation  of  the  colonies,  and  Georgia  in  particular,  and  not 
made  of  force  by  our  adopting  Statute.  Shelford  on  Mortmain, 
101,  194.  1  Ball  If  Batty,  lU.  2  Mrrii-ah,  143.  Fonblanque, 
Equity,  490,  502.  2  KevCi  Com.  223,  229.  Prince'i  Digest, 
570. 

4tb.  Buterenadmitcingit  to  be  of  force,  the  bequests  to  the  re- 
siduary  legatees  arc  not  within  its  provisions,  Shelford  on  Mort~ 
main,  98,  101,     9  Modem   Bcjita.  232.     2   Burn'i  Eccksiaitical 

5tb,  The  Statute  of  43  Elizabeth,  commonly  called  the  Statute 
of  charitable  usea,  ie  of  force  in  Georgia.  Shelford  on  Mortmain, 
61.  62.  Hotchki**'  Digfit,  20.  1  SlwnwV  Hist.  C2,  3,  6,  7,  8, 
73,  4,  5,  320,  350,  354.  16  Pickering,  107.  24  Do.  14(j,  153. 
S  Kent'*  Com.  285.     4  Do.  507,  8.     1  Haick'i,  9C.     2  Dana,  170. 

1  Derereaux,  Chan.  Sept*.  276.  2  IrcdclFi  Equity  Casa,  255.  4 
Daaa,  357. 

6th,  Admitting,  howevei',  that  Statute  not  to  be  of  force,  the 
bequests  to  the  treasurera  of  the  unincorporated  societies  are 
valid,  independent  of  that  Statute,  and  will  be  protected  and  eitr 
forced  by  virtue  of  the  general  Common  Law  Equity  Juriudic- 
tion  of  the  Court  of  Chancei-y.  Sir/Jirrd  an  Morljnain,  200,  1 
Blylkt't  Rfpts.  347.     1  Clian.  Gates.  157.   2  Pierre  Williams,  119. 

2  Vesey.  Sen.  328,  42C.  Duke,  135,  380,  644.  2  Gibaan's  Codex, 
1 158.  2  Vernon,  344.  2  Equity  Cases  Abridged,  198.  1  Vesey, 
JuK.  475.  1  Coke,  24,  fPorfer's  Case.)  Pojihim,  67,  8. 
S  i-eciM,  167.  2  P/e/re  Tri«(fln«,  102.  1  Eden's  Repts.  10. 
^fflifcr,  351.  1  Wm.  Bi^kttone,  90.  irir7mo('*  Notes,  1,  26. 
1  Jtfyftie  Sf  Keane,  376.     1  iJrury  ^  TFarrwi,  258.     7    Ferey,  36. 

American  caaea  on  thia  point :  2  Peter's,  666.  3  Do.  99.  8 
Conneaicvl  Srpls.  9  Cowen,  479.  17  Sergeant  !f  Raide,  89.  1 
J*enHsylrania,  51.  Magill  vs.  Brown,  (pamphlet.)  5  IFb(^,  493. 
1  ilawiV,  96,  7.     12  Jtf<M»,  5,  37.     16  Pickering,  107.     24  Do. 
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14C.  9  Cowcn,  -127,  437.  20  Wm^ell,  119.  7  Page.  77.  3  Pe' 
(PM,  501.  2  Iloic-ard,  121.  3  S/iotictH,  9.  1  Fow,  96.  4  Dana, 
634.  1  Hofman.'ZQl.  7  T'cyi«oni,  241.  1  Ric/iardton't  Equity 
RepU.  99.  Do.  Law  RepU.  174.  9  Ohio  Replf.  203.  Mctcalf, 
378. 

Seo  also  2  /vcb/'*  C'twfi.  5  edition,  2S7, 288.  2  Scary'a  Eq.  550, 
54r>,5y6,  5G3,4,  506. 

7tli.  Uncertainty  as  to  the  pcraons  who  are  to  enjoy  tlie  bcne- 
f)I  of  tlio  bequc.-^t8  does  not  afiecl  their  validity.  Shelford  o» 
Mortma  %,  359.  3G7,  8,  370.  3  Rrown'i  Chan.  Casa,  all.  J  T'e- 
»py,  Jun.  464.  7  Cranch.  45.  2  Pc/w,  256.  6  Do.  436,  7.  2 
Stonj's  Equitif  Jvri«]>Tudeuee,  542, 3. 

The  bequests  of  the  residuary  legatees  ate  good  and  valid  >s 
ordinai'y  ti-usts  at  Common  L&vr,  iodcpendent  of  their  charitable 
character. 

Mb.  Gould,  in  conclusion,  for  plaintiff  in  en-or,  cited.  Cat. 
Temp,  Holl,  341.  3  Leigk,  476,  S.  Slor^'i  Com.  §5il68,  1170, 
1194. 

By  the  Court. — Warner,  J,  delivering  the  opinion. 

This  cause  has  been  argued  with  ability,  by  the  counsel  on 
both  sides,  and  in  a  manner  too,  which  commands  the  entire  ap- 
probation of  the  Court.  The  various  points  relied  on,  have  been 
distinctly  made,  and  the  authorittee  cited,  appear  to  have  been 
well  considered  by  the  counsel,  before  Oie  ar^rn«i(,  which  baa  en- 
abled them  to  present  their  views  in  a  clear,  and  concise  manner, 
without  embarrassment  to  themselves,  or  the  Couit. 

Without  noticing  all  the  topics  discussed  in  the  arguments,  s5 
illusli-aiive  of  the  main  grounds  of  the  controversy,  we  shall  coo- 
fine  ourj^lves  to  the  ptincipal  points,  made  by  the  record. 

On  the  trial  of  the  cause  in  the  Court  below,  the  counsel  for 
the  heirs  at  law,  who  are  tlie  plaiutifTs  in  error,  requested  the 
Court  to  charge  the  jury.  First,  that  the  Ctiurt,  in  the  exercise 
of  its  Equity  jurisdiction,  has  no  power  to  grant  the  pi-ayer  of  the 
Dill,  having  no  powers  as  a  Court  of  Chancery,  but  such  as  ate 
gnmted  by  the  Judiciary  Act  of  1799,  and  subsequent  Statutes. 

Second,  that  if  the  Court  had  audi  powei*s,  the  Statute  of  9 
Gio.  II.  Cap.  36,  is  of  force  in  this  State,  and  by  virtue  of  nid 
Statute,  all  said  rasiduary  legacies  are  void. 
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Third,  that  two  of  the  i-esiUiiary  legatees,  (lo  wit)  tlie  Ameri- 
can Bible  Society,  and  the  Domi;siic  Jlisfiionary  Society,  not  be- 
ing bodies  corpoi'ate  and  politic,  either  at  the  lime  of  tlic  devise, 
or  iho  death  of  the  testator,  were  incapable  of  taking  imder  said 
devise. 

Fouilh,  that  the  Statute  of  43  Elit.  Cap.  4,  is  not  of  force  in 
this  State. 

Fifth,  that  tils  Court,  aa  a  Court  of  Chancery,  has  no  inhe- 
rent power,  independent  of  ciaid  last  mentioned  Statute,  by  which 
it  can  carry  into  effect,  the  supposed  intention  of  the  testator,  in 
the  residuary  chiuae  of  his  Wiil ;  which  charge,  as  requested,  ihe 
Court  refused  to  give,  but  chaigod  tl'e  contrai-y,  to  which  the 
counsel  for  the  heirs  at  law  excepted  ;  and  now  assign  the  same 
ior  en-or  here, 

[1,]  We  will  firet  consider  whether  the  Statute  of  9  Geo.  II.  is 
offeree  in  ibis  State. 

We  are  of  the  opinion  that  this  Statute  ^e^'er  was  of  force  in 
Georgia.  It  was  nut  enacted,  until '  after  the  settlement  of  the 
Colony,  and  was  not  propeily  adapted  to  the  ciicumsiances  of 
the  Colonists,  at  the  time  of  their  settlement  in  1733 — nor  on  the 
1-lth  May,  1776. 

The  Statutes  of  mortmain  were  introduced  into  Great  Britain 
during  the  establishment  and  grandeur  of  the  Roman  church,  to 
check  the  ecclesiastics  f mm  absiirbing  in  perpetuity,  in  bands  that 
never  die,  all  the  lands  in  the  kingdom  and  thereby  withdrawing 
them  from  public,  ^nd  Jhidal  cliurgo.  2  Kcnt't  Com.  289. — 
The  extension  of  Chiistianity  was  one  of  the  leading  objects 
wfaich  the  tnisiees  had  in  view,  in  ihe  settlement  of  our  infant 
Colony  ;  and  we  can  liardly  suppose  there  was  any  danger,  that 
the  cunnmg  of  the  Priestliood  would  exert  undue  influence  over 
the  minds  of  weak  and  dyiiig  puraons,  in  the  Colony  of  Ueoi'gia, 
so  as  to  retjuiie  the  restraints  imposed  by  the  mortmain  Acts  of 
Great  Britain.  We  are  not  aware  that  the  early  Colonists,  or 
their  descendants,  were  at  all  likely  to  bequeath,  or  devise  their 
worldly  bubstance,  to  luperilitioua  lues  ;  to  raaiiitain  a  Priest  to 
eay  mass  ;  to  maintain  him  or  others  to  pi'ay  for  the  aoub  of  the 
dead  ;  to  maintain  perpetual  obits,  lamps,  titicfaes.  &c..  used  to 
help  save  the  souls  of  men  out  of  Purgatory.  There  existed  no 
reason,  taking  into  view  tho  condition  of  the  Colonists,  from  tho 
time  of  their  first  settlement,  up  to  the  time  of  our  adopting  the 
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Ciinimon  iiiiJ  Sialuic  Laws  (if  Englauil,  why  the  niDilmain  Acta 
of  Gretft  Britain  sliouiJ  liave  liet'n  (idoptL-J.  Nor  are  we  aware, 
even  at  tbc  piPMcnt  timn,  that  our  people  are  so  much  inclined  to 
indulge  in  rhariUihlc  dimatidns  for  ihe  ndvaiicement  of  chrisiiani- 
ly,  eduraiion,  and  iithcr  chaviialilo  olijects,  as  to  I'cquire  legisla- 
tive restriction  fur  the  protection  ut'ihcir  hcira,  in  making  their 
last  wills  and  testaments.  liut  the  Act  of  9  George  II.  has  been 
adju(lgc<l  in  Eiigjand,  to  he  an  Act  of  lac/il  policy,  complicated 
with  local  cslablislimeiits,  intended  to  have  a  /ocal  operation  ;  and 
that  it  did  not  extend  to  llie  Colonie-i.  T/ie  Attorney  General 
r».   Slewftrt,    2  MvriruJt^i  H-p.  143. 

[2.]  Although  it  is  not  necessary,  in  the  view  which  we  havo 
taken  of  i\Ai  case,  to  deiermine  whether  the  Statute  of  43  Eliza- 
beth-'ia  of  foi-co  in  ihi.s  State;  yet,  as  it  is  our  judgment  that  the 
jirincijiles  of  that  Statute  iverc  applicable  to  llie  circumstances  of 
the  people  of  Georgia,  at  the  time  of  the  settlement  of  the  Colo- 
ny, as  well  OS  at  the  time  of  our  adoption  of  the  Common  and 
Statute  laws  of  England,  wo  will  express  our  views  in  relation 
to  it. 

The  Colony  of  Geoi^a  was  founded  in  charity  ;  and  hence  the 
necessity  of  invoking  the  aid  and  protection  of  the  Statute,  so 
for  as  \li  principles  wei*  applicable.  We  do  not  desire  to  be  un- 
derstood, that  the  legisliiiui-e  intended  to  adopt  all  theyo/-m»  of 
proceeding  I'cquircd  by  that  Statute;  but,  as  it  had  long  been  the 
standard  of  charity,  in  England,  and  clearly  distinguished  be- 
tween ivhat  should  be  considered  charirah)e  and  nvpcnfitious  do- 
nations, it  is  reasonable  to  suppose,  that  the  Colonists  hroug'ht 
with  them,  the  same  distinction  made  by  the  Statute  of  Ebza- 
beih,  and  adopted  it  as  a  rule  of  their  conduct,  in  their  new  home. 

That  such  objecu  of  charity  as  arc  specified  in  that  Statute,  as 
well  as  such  objects  as  had,  by  the  judicial  construction  of  the 
Courts  of  Great  Rritain,  been  held  to  be  within  its  provisions, 
would  have  been  considered  l)y  our  ancestors,  a6  lair ful  and  prop- 
er object*  of  charily;  and  heiico  it  is,  we  say,  that  in  our  judg- 
ment, the  principle*  of  the  Statute  of  43  Elisabeth,  have  been  m- 
dopted  in  this  State. 

The  first,  third,  and  fiftli  grounds  of  error,  will  be  considered 
together;  involving  as  they  do,  the  jurisdiction  of  the  Court,  and 
the  capacity  of  two  of  the  residuary  legatees  to  take,  under  the 
will  of  the  testator.. 
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[3.]  It  id  urged  on  hoiialf  of  the  plaintiffs  in  ciror,  tliat  iho 
Superior  Couitd  iu  (ioorgia,  huvc  only  a  limital,  and  uot  tigen- 
era/ jurisdiciinn,  over  Equity  cuiiscs. 

The  53  Section  of  tho  Judiciary  Act  of  HSO.  Jccloios  "  that 
the  Superior  Courts  in  tlio  several  couiities,  shall  exercise  the 
poivcrB  of  a  Cuurt  of  Eiiuity,  in  all  cases  w/irre  a  Common  Law 
Ttmedij  u  not  advquate  to  compel  parties  in  any  cause  to  discov- 
er on  oath  all  requisite  points  necessary  to  the  investigation  of 
truth  anil  justice;  to  discover  transactions  hetwoeu  Copartners, 
and  Co-Executors ;  to  compel  distribution  of  intestates'  estates, 
and  payment  aiUgiiciei;  a:id  to  discover  fraudulent  transactions 
for  the  benefit  of  creditors,  and  the  proceedings  in  all  such  cases 
shall  be  by  Bill,  &c.  Marhury  and  Crauford's  Dig.  307.  Tho 
complainant's  hill  having  been  filed,  for  the  direction  of  tho  Court 
OM  to  the  payment  of  tlie  Irgacies  under  the  tcstatoi''s  will,  wc  think, 
there  can  be  no  doubt  as  to  the  Jurisdiction  of  the  Court,  in  this 
case,  even  should  it  bo  limited  to  the  particular  cases  enumera- 
ted in  tho  Act,  aa  insisted  on  by  the  counsel  for  the  plaintids  in 
error;  but  we  are  nut  willing  to  place  our  judgment  on  such 
narrow  grounds. 

It  was  evidently  the  intention  of  the  Legislature,  to  confer  upon 
the  Superior  CouilB  Equity  jurUdtction;  and  we  think  the  words 
of  the  Act  are  broad  enough  to  confer  geatral  Equity  jurisdiction 
in  all  cases  where  a  Common  Law  remedy  is  not  adequate. 

The  words  of  the  Act  are — "  tho  Superior  Courts  in  tho  sever- 
al counties,  shall  oxerciso  the  powers  of  a  Court  of  Equity,  iitaU 
ca»€t  tnhcTt  a  Common  Lav)  remedy  m  not  adeqvale."  The  argu- 
ment for  the  plaintiffs  in  error  is,  that  the  Equity  jurisdiction  of 
the  Superior  CourtB,  ia  to  be  confined  to  the  particular  cases  enu- 
merated in  the  Act  of  1799,  and  subsequent  Statutes ;  that  our 
adopting  Statute  of  1784,  did  not  embrace  the  system  of  Equity 
jurisprudence  as  it  existed  in  Oreat  Britain  on  the  14th  May, 
1776,  as  a  part  of  the  Common  Law ;  that  iha  Equity  jurisdiclion 
of  that  Kingdom  was  derived  troro  the  Cicit  Luw,  and  formed  no 
part  of  the  Common  Law,  which  was  recognized  and  adopted  as 
the  law  of  this  State.  If  tho  words  oi  the  Judiciary  Act  of  1799, 
would  render  the  exercise  of  general  Equity  jurisdiction  a  doubt- 
ful question,  independent  of  a.ny  Judicial  conttrvcticn  heretofore 
given  to  that  Act;  yet,  when  ivo  take  into  consideration  the  con- 
temporaiieoua  construction  which  has  been  given  to  it,  in  favor  of 
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thcexoiciseof  such  general  Equiiy  juiisdictkin,  in  all  cases  where 
a  Common  Law  remedy  was  iiot  adequate  by  our  Courts,  for  a 
period  of  nearly ^^/Vj  ycflrj,  without  any  aflempt,  on  the  part  of 
the  Legislaluie.  to  rt-strict  ita  eitercisL',  we  coiinot  now  consider 
it  99  an  open  question.  That  the  equitable  jurisdiction  erf*  the 
Court  of  Clisuccry  in  Great  Britain,  is  founded  upon  and  follows 
the  Civil  Law,  in  many  of  its  leading  doctrines,  is  unquestionably 
trnoj  although  the  eminent  jurist!)  of  that  Kingdom  hare  not  al- 
ways been  willing  to  make  such  an  adroisEion.  It  is  not  so  easy, 
says  Mr.  Justice  Story,  to  ascertain  the  origin  of  the  equitable  or 
extraordinary  jurisdiction  of  the  Court  of  Chancery.  By  some 
persons,  it  has  been  held  to  be  as  ancient  as  the  Kingdom  itself; 
others  are  of  a  different  opinion.  In  a  note  to  the  original  text. 
the  leaiTied  Commentator  calls  ouv  attention  to  the  vindication  of 
the  judgment  given  by  King  Jame^  in  the  caso  of  the  Court  of 
Chancery,  1  ('ollcdante  Jvrid'ica,  where  it  is  said,  "  It  cannot  be 
denied  but  that  the  Chancery,  as  it  judgethin  Equity,  is  a  part  of 
the  taw  of  the  land,  and  of  the  ancient  Common  Law,  for  Equity 
is,  and  alwayt  huth  been,  a  part  ofOie.  law  of  the  land.  1  Story't 
Co)n.  on  E^uili/,  41,  42.  Wliatever  may  have  been  the  origin  of 
the  equitable  jurisdiction  of  the  Courts  of  Equity  in  Great  Brit- 
ain, it  is  quite  coitain  that  the  principles  of  Equity  jurisprudence 
wore  incoi-jioratcd  into,  and  constituted  an  important  pan  of  the 
judicial  system  of  that  country,  long  anterior  to  the  American  Rev- 
olution. Blackslonc  says :  General  customs,  or  the  Comiaon 
Law,  properly  so  called,  is  that  law  by  which  proceedlDgs  and 
determinations,  in  the  King's  ordinary  Courts  of  justice,  are  gui- 
ded and  directed,  which  ai-e  the  four  Superior  Courts  of  Record, 
the  Chancery,  the  King's  Bench,  the  Common  Pleas  and  the  Ex- 
chequer. But  how,  inquires  the  learned  Commentator,  arc  these 
customs  or  maxims  of  the  Common  Law  to  be  known,  and  by 
whom  is  their  validity  to  be  determined  ?  The  answer  is,  hg  lit 
Judges  in  the  leceral  Courts  of  justice.  They  are  the  deporilaries 
of  the  laws ;  the  living  oracles  who  must  decide  in  all  cases  of 
doubt,  and  who  are  bound  to  decide  according  to  the  law  of  the 
land.  And  indeed,  X.\ie:3e  judicial  decitioTU  are  the  principal  and 
most  authoritative  evidence,  that  can  be  given  of  the  existence  d 
such  a  custom  as  shall  form  a  part  of  the  Common  Law.  I 
Blackitone's  Com.  &'A,(i9.  The  principles  of  equity,  as  adminis- 
tered in  Great  Britain,  were  never  iBtended  to  create  a  ikv  la*. 
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but  wei'e  introduced  for  the  purpose  of  assisting  and  giving  effect 
to  tlie  general  laws  of  the  realm.  Equity  follows  the  law,  but 
does  not  contifll  it.  The  office  of  Equity  is  to  protect  aiidfiuppoit 
the  Common  Law,  and  can-y  it  iain  jiractiral  effect,  to  eecuro  its 
protecting  influence  for  the  benefit  of  the  nubjeet,  whei*  by  rea- 
son of  its  univei'sality  it  would  fail  to  accomplish  that  object.  Eq- 
nity,  says  Blackslone,  in  its  true  and  giinuine  meaning,  is  the  soul 
and  spirit  of  all  law.  Here,  by  equilif,  we  mean  nothing  but  the 
t&und  interprtltUion  oftlte  law.  3  Bltictilonc's  Com.  429,  431. 
When  we  adopted  the  Common  Law  of  England,  wo  adopted  it 
as  on  entire  syxtem,  so  far  as  it  was  properly  adapted  to  lltd  cir- 
cutnstances  of  our  people  ;  and  the  principles  of  Equity,  as  there 
administered,  lor  the  purpose  of  giving  a  praclicul  effect  to  those 
Jaws,  constituted  a  pait  thereof. 

The  principles  of  Equity,  as  enforced  by  the  Court  of  Chan- 
cery in  Great  Britain,  were  as  necessary  to  give  complete  eflicacy 
to  the  laWa,  in  the  Colony  of  Georgia,  as  in  that  country  from 
whence  the  laws  were  derived.  The  first  Provincial  Governor 
of  the  Colony,  was  ihoi'efoi-e  invested  with  the  custody  of  the 
Great  Seal,  and  as  Chancellor  within  the  pi-oviitcc,  hacl  the  same 
powers  as  the  Lord  Migb  Chancellor  of  England.  Sleiens'  His- 
tory of  Georgia,  Vol  1,  387,  A  Court  of  Chancery  was  oidered, 
for  hearing  and  determining  all  maltore  of  Equity,  as  early  as 
1754,  to  be  held  before  the  Governor  as  Chancellor;  and  a  Mas- 
ter, Itegiater,  and  Examiner,  were  appointed  as  oHicers  of  the 
Court.  Ibid,  391.  The  Ecclesiastical  or  Canon  laws  of  Eng- 
land, were  derived  fi-om  the  Civil  law,  yet,  they  constitute  a  part 
of  tbe  imuiri'^m,  or  Common  Law  of  that  kingdom.  They  owe 
their  validity,  says  Blackstone,  because  they  have  been  admitted, 
and  received  by  immemorial  usage  and  cuitom.  1  Blacli.  Com.  79. 
The  same  remark  might  with  propriety  have  been  made,  witli 
regard  to  the  principles  of  Equity,  derived  irom  the  Civil  Law, 
The  Law  Merchant,  however  different  from  ihe  general  rules  of 
the  Common  Law  in  its  origin,  has  been  ingmfted  into  it,  and 
made  a  part  of  it.  The  Law  Merchant,  says  Mr.  Justice  Euller,  in 
Matten  v».  Miller,  ft  Term  Sep.  3i2,J  "is  a  system  of  Equity, 
founded  on  the  rules  of  Equity,  and  governed  in  all  its  paits,  by 
plain  justice  and  good  faith."  A  great  proportion  of  the  rules 
and  maxims  which  constitute  the  immense  code  of  the  Common 
Law,  grew  into  use  by  gradual  adoption,  and  received  from  time 
TOL.  ir.  54 
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to  time,  the  sanciion  of  the  Courts  of  justice,  without  anyiegiala- 
tive  act  or  interference.  It  was  the  application  of  the  dictates  of 
natural  justice  and  of  cultivated  reason,  to  particular  cases.  In 
the  just  language  of  Sir  Matthew  Hale,  the  Common  Law  of 
England  is  "not  the  product  of  the  wisdom  of  some  one  man,  or 
society  of  men,  in  any  one  age;  but  of  the  wisdom,  counsel,  ex- 
perience and  observation  of  many  ages  of  wise  and  observing 
men,"  1  Kcnt't  Com.  471.  We  ha^■e  endeavored  to  show,  that 
the  principles  of  Equity  were  introduced  into  the  Jurisprudence 
of  Great  Britain,  at  a  veiy  early  peiiod,  not  for  the  purpose  of 
creating  any  niw  law,  but  to  give  a  more  perfect  and  practical  ef- 
fect to  the  general  lawi  of  that  country,  and  thereby  became  a 
»ecfMar^par(  of  that  judicial  syBtera  of  laws,  which  we  adopted 
in  this  country,  so  far  as  the  same  were  Huited  to  our  circumstan- 
ces and  condition ;  that  when  the  Legislature  of  1799  declared 
the  Superior  Courts  shall  exercise  the  powers  erf"  a  Court  of  Equi- 
ty, in  all  cases  where  a  Common  Law  remedy  is  not  adequate, 
they  intended  the  Superior  Courts  should  exercise  and  adopt  Bfl 
a  rule  -for  their  government,  the  same  principles  of  Equity 
which  had  been  recognized  and  settled  by  the  Court  of  Chan- 
cery in  England,  prior  to  the  American  Revolution,  so  far 
as  the  same  were  not  contrary  to  the  constitution,  laws,  and 
form  of  government  of  this  State,  The  Act  of  1784  adopted  tbo 
laws  of  England,  adapted  to  our  circumstancea.  The  Act  of  1799 
conferad  Equity  powers  on  the  Superior  Courts,  necessary  to  give 
to  those  laws  a  complete  and  practical  application,  for  the  bene- 
fit of  the  citizens  of  this  State,  in  as  full  and  ample  manner,  as  the 
same  existed  iu  Gi'eat  Britain,  for  the  benefit  of  the  subjects  of 
that  kingdom.  We  have  not  ortly  adopted  the  laws  of  England 
suited  to  OUT  circumstances,  but  we  have  created  the  necesBuy 
judicial  machinery,  to  give  to  those  laws  a  practical  and 
beneftcial  effect,  and  such  we  understand  to  be  the  office  aod  du- 
ty of  a  Court  of  Equity,  and  such  we  understand  lohavc  been  the 
object  of  the  Legislature,  in  1799,  in  conferring  Equity  poweia 
on  the  Superior  Courts. 

[4.]  But  with  regard  to  the  jurisdiction  of  Courts  of  Equity 
over  charitable  bequests  and  devises,  although  originally  derived 
&om  the  Civil  Law,  we  have  high  authority  forsaking,  the  princi- 
ples by  which  those  Courts  are  goveined  in  relation  thereto,  have 
been  for  ages  incorporated  into  the  laws  of  England.   2  Story'* 
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Equity  Jurisprudence,  393,  ««ctioB  lUl,  Philadelphia  BaplUt 
A»»(mation  vi.  SmithnTid  RoberUtm,  3  Paer't  Rep.  481,  2.  4  Ken^$ 
Com.  SOS.    Vidall,  et  al.  vs.  Girard't  Ex'rt.  2  Howard'*  Rep.  196. 

The  next  question  is,  aa  to  Ehe  validity  of  the  bequeta,  to  the 
American  Bible  Society,  and  the  Domestic  MisBionary  Bociety. 
These  two  societies,  were  not  incorporated  at  the  death  of  the 
testator. 

The  bequests  are  to  the  Treasurer  of  each  Society,  and  his 
Bucceasors  in  office  ;  for  the  sole  use,  benefit,  and  behoof  thereof. 
The  record  discloses,  that  Wm.  Whitlock,  Jun.,  is  the  Treasuier 
of  the  American  Bible  Society;  and  Klizur  Newton,  the  Trea- 
surer of  the  Domestic  Missionary  Society ;  and  that  the  Ameri- 
can Bible  Society  was  estabh shed  for  the  purpose  of  encoura- 
ging a  wider  circulation  of  the  Holy  Sciiptures,  in  the  common 
version,  without  note  or  comment.  The  object  of  the  Domestic 
Missionary  Society  was,  to  send  ministers  wherever  they  might 
think  it  expedient,  within  the  State  of  Georgia,  and  to  assist  in 
building  up  feeble  churcfaes. 

These  charitable  trusts  created  by  the  testator,  are  not  only 
lawful,  but  highly  commendable ;  intended  to  enlighten  and  im- 
prove both  the  social  and  moral  condition  of  his  fellow  men. 

It  is  a  cardinal  rule  in  the  conatmction  of  wills,  to  give  effect  to 
the  iiUaitum  of  the  testator,  when  the  same  can  be  done  without 
violating  any  settled  principle  of  the  law.  The*authorities  cited  at 
the  bar,  in  our  judgment,  establish  the  following  propositions : 
that  in  the  constiuction  oi charitable  bequests,  the  Court  will  be 
libeial,  so  as  to  carry  into  effect  the  intention  of  the  testator ;  that 
where  the  charitable  intent  can  be  discovered  from  the  will,  a 
Court  of  Equity  will  carry  such  intent  into  execution,  and  sup- 
port the  charitable  puipose ;  that  the  Court  will  not  suffer  an 
equitable  interest  to  fail  for  want  of  a  tnutee  to  support  it ;  that 
it  DBver  has  been  considered  as  an  objection  to  a  charitable  use, 
because  it  was  general,  and  in  some  respects  indefinite ;  unless 
there  was  an  uncertainty  as  to  the  amount  intended  to  be  given, 
or  the  general  object  of  the  use  was  of  so  uncertain  and  indefinite 
a  character,  that  it  could  uot  be  executed  ;  that  a  Court  of  Equi- 
ty has  an  inhe rant  jurisdiction  in  cases  of  charitable  bequests  and 
devises,  and  that  cases  of  charity  in  the  Courts  of  F 
land,  were  held  valid,  and  executed  independe"' 
ous  to  the  Statute  of  43  Elizabeth.     2  Ken^t 
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per  on  hegacici,  140.  Executors  of  Burr  vs.  Smt/h,  rt  al-  7  Ver- 
ment  Rvp.  241.  Vidal,  et  al.  vs.  G'lrar^s  Exfcutors,  2  Hotivrd's 
Rep.  127.  AUornpi/  General,  rs.  Jollij,  1  Richardson's  Eq.  Rep. 
•19.  Co!:^e.ihiiU  ir.»  Fe'ton,  ''  John  Ch.  Rep.  292.  Grt^it  ri.  Gra- 
ham, 1  Hiitekn'  Rep.  96.  The  charitable  bequcata  in  the  will  of 
the  tostiitcr,  John  Fox,  to  the  Treasurei- of  the  American  Bible 
Society,  and  In  the  Treasmer  of  the  Domestic  Missionary  Socie- 
ty, fur  the  siih^ie,  benefit,  and  hehoofnfsaid  Societies,  are  defi- 
nite, and'the  specific'objecis  of  the  trusts  pointed  out.  The  Treo- 
sui'ci'i)  of  ibc  respective  Societies,  and  their  successors  in  office, 
are  constituted  tru'tees  for  the  sole  use,  benefit,  and  behoof  there- 
of. Hut  if  there  had  not  been  any  trustee  named  in  the  will,  or 
tho  one  named  should  refuse,  or  be  incapable  of  acting,  the  Court 
would,  by  virtue  of  its  inherent  jurisdiction  over  charitable  uses 
and  trusts,  lay  hold  of  tho  tnist  fund,  and  carry  into  effect  the 
charirabh  intention  of  the  testator,  by  appointing  a  trustee  for  that 
purpose,  if  nccessorv.  Let  the  judgment  of  the  Court  below  be 
affirmed. 


No.  47. — TuoMAs  G.  Hail,   plaintiff  in    error,  vs.  Ebenczer 

P  AG  E,^d  e  fc  ndanl. 

[1.]  Atiagi^Dfmlnilc,  Trover  will  not  lis  in  favor  of  a  tetuat,  \a  commoD  agaiiuit 

liis  ci)-tciiiint. 
[3.]  A  speciiil  agi'nt,  by  oiiiigUng  his  own  goode  with  tbote  of  hia  principal, 

[3.]  A  iiew  trial  will  be  {jranlcd  hy  the  SnprEine  Court  where  the  reconl  tlia 
cluHM  iici  evidence  wlmLever  lo  sustain  the  verdict  uf  tlie  Jury,  or  if  ibe  ver- 
dict ia  clearly  againit  the  eviileiice. 

[4.1  Where  an  Bgi-ut  waB  to  Lave  niiitt)  days  nitbin  which  to  nccoonl  for  ttxt 
Biile  tiftlie  Brtiulcs  tiiurtifined  lolum,  the  priucipul  lia«  nu  rifc'ht  of  acliou  anlil 
IhB  cxt'lrafion  of  ihe  ninety  days.  And  these  facta  being  inade  clrar  lo  the 
Jury  by  the  cviileucr,  thvir  verdict  for  tbe  plaiulifT  wilt  be  aet  aside,  aticl  a 
IICK  iriul  granted. 

[S,J  LlulliiUmiUecunlies,  pledged  AonnjUe  for  the  pajTuent  ofHdebt,uB  not 
■ubject  lo  garDishment  at  the  suit  of  other  creditors. 
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Trover  in  Rtchraond  Superior  Court.  Tried  before  Judge 
Holt,  January  Term,  1848. 

TWb  wa^an  action  of  Trover,  fur  a  promissory  note,  for  seven 
hundred  doUara,  drawn  by  William  E.  Dealing  and  indorsed  by 
William  Dearing,  and  tried  on  this  appeal. 

The  following  ia  a  brief  of  the  evidence  submitted  to  the  Jury. 

1.  Caxtek  Crittenden,  sworn  for  pttintiff. 

Heard  plaintiff  demand  of  defendant  the  note  for  which  this 
auit  is  brought.  Defendant  refused  to  deliver  it — told  plaintiff  to 
"go  to  hell*"— does  not  know  the  precise  time,  but  it  was  im- 
mediately before  this  suit  was  brought. 

Cross  Examined. — In  a  subsequent  conversation,  heard  both 
parties  say  that  the  conversation  above  testiiied  to  was  immedi- 
ately preceding  arrest  of  defendant  in  this  suit.  In  this  subse- 
quent conversation,  plaintiff  stated  that  the  liote  in  dispute  was 
given  for  buggies  defendant  had  sold  for  him — admitted  that  de- 
fendant was  to  have  ninety  days  to  dispose  of  the  hu^es  or  re- 
turn them — some  fifty  or  sixty  days  of  that  time  was  unexpired, 
when  the  suit  was  brought.  In  another  conversation  between 
witness  and  defendant,  defendant  said  he  received  the  four  bug- 
gies as  Page's — that  they  were  carried  to  Athens  as  Page's — and 
sold  as  Page's. 

2.  William  E.  Dearino's  deposition  read: 

Who  testified,  that  he  did  purchase  six  buggies  of  the  defend- 
ant, Thomas  Gr.  Hall ;  it  was,  as  well  as  he  recollects,  during  the 
month  of  August,  eighteen  hundred  and  forty-six,  in  the  ^town  of 
Athens.  They  were  paid  for  in  a  note  at  six  months,  made  by 
witness  and  indorsed  by  William  Dearing. 

Defendant  stated,  at  the  time  of  making  said  sale,  as  well  as 
recollected,  that  he  was  making  said  sale  on  account  of  Mr.  E. 

p.g.. 

The  note  has  not  been  pdd,  and  is  not  yet  due.     The  last  time 
NoTi. — Doea  thii  amooat  l«  a  demand  snd  refaral  t     Qtiere.    Rtporter. 
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he  BBw  said  tiole,  it  was  in  pos^^on  of  Thomas  G.  HaU.     He 
does  not  know  what  baa  become  of  said  note. 

The  defendant  did  not  tell  him,  at  the  time  of  said  tisde,  that 
part  of  the  buggies  weic  hia  own,  but  sold  them  all,  as  already 
Mated,  as  the  property  of  Mr.  Page.  The  defendant  gave  no 
reason  for  oelling  them  as  he  did. 

James  Hulburt,  awoni  for  defendanl,  was  present  at  a  conrer- 
Hation  between  the  parties  at  the  jail  in  Augusta,  afler  defendant 
'was  committed  under  process  in  this  suit.  The  two  papers  nuw 
exhibited  were  product  there.  Plaintiff  admitted  that  the  two 
buggies  at  the  bottom  of  the  invoice,  wore  defendant's  property, 
and  that  he,  plaintiiT,  had  no  interest  in  them.  He  also  admitted 
that  he  had  given  defendant  ninety  days  to  pay  fur  his  buggies. 
He  also  admitted  that  his  claim  on  defendant  was  forthe  S527  26 
OD  the  invoice  only. 

Paper*  referred  to,  read  to  the  J»ry,  as  follows : 

1.  Invoice  of  articles  sent  to  Athens  by  £.  Page,  at  prime  costi 
if  sold  to  nett  the  amuunt  clear  of  all  charges,  expense,  commis- 
aions  and  defalcations,  viz : 

1847.         1  Second  hand  leather  top  buggy,  tl20  00 

July  27.    1  Blue  lined  do.  100  00 

I  Drab  Boat  body,  110  00 

1  Fancy  Drah  110  00 

HameBs,6aet,8sperinv.J.T.Huiigerford,     82  00 
3  yatds  carpeting,  at  $1  75,  5  25 


«S527  25 


Also,  1  blue  lined, 
1  blue  lined. 


S200 


<527,Vs.  &t  godaya. 

2.  R«ceived,AuguBta,July  28, 1846,  of  Thos.  G.  Hal],anote<Hi 

James  Hulbert,  for  three  hundred  dollai'S — also,  a  note  on  Jouih 

Lewis,  135  dollars,  as  collaterHls  on  goods  sent  to  Athens,  to  be 

be  sold  on  my  accoant — said  notes  to  be  returned  wfaen  aud  HaD 

settles  for  the  goods  or  returns  the  same.  £.  PAG-£. 

Amount  claimed  and  contracted,         S527  25,  at  90  dayv. 

CvnctdUur — that  J.  Lewis'  note  for  $135  has  been  paid  to 

plaintiff,  and  that  plaintiff  is  ooder  garnishment  by  other  credi- 
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tora  of  defendant  for  a  larger  amount  ihan  the  collaterals — this 
payment  and  garnishment  both  Hubseqnent  to  the  bringing  of  this 
action,  End  the  garnishment  before  the  payment. 

Witness  undei'stood  from  the  pailies,  that  defendant  was  to 
have  ninety  days  within  which  to  make  return  for  the  sales  of 
the  buggies.  When  plaintiff  made  the  admission,  defendant  asked 
Um  "why  he  bad  arrested  him  1"  PlaintiS* answered,  that  if  he 
bad  made  himself  liable,  defendant  had  his  redreas. 

Cross  Examined. — Plaintiff  offered  to  settle  with  defendant  if 
he  would  account  for  the  $527  25.  Plaintiff  said  defendant  was 
to  have  ninety  days  in  which  to  return  the  bu^es  or  account 
for  their  proceeds.  Hall  was  insolvent,  with  judgments  against 
him,  at  the  time  he  received  the  buggies ;  and  plaintiff*,  as  a  pru- 
dent man,  would  not  have  paited  with  the  title  to  the  buggies. 

RebuUhg. — Df/endtmt't  Letter  to  Plaintiff,  dated, 

Athens,  Aug,  1846. 
[Extract  relied  on  as  follows,] 

"Dear  Sin  My  ti'auBactign  of  yesterday  bas  created  more 
noiae,  perhaps,  than  any  transaction  ever  made  in  Athens,  of  the 
same  amount.  The  buggy  trade  is  all  the  talk.  The  coach-ma- 
kera  ai«  vexed,  and  the  Hodgsons  are  clamorous  against  Page's 
work,  that  is  no  account  and  will  not  stand.  But  Mr.  Page  has 
B  reputation  here,  and  Doctor  Dearing  is  brought  t»  aid,  anc(  I 
flattermyself  the  excitement  will  pass  over  and  nobody  hurt,  and 
the  reputation  of  the  Page  work  willbe  sustained.  It  could  not 
have  &llea  into  better  hands.  My  only  misfortune  in  the  matter 
is,  it  is  at  my  expense.  Yet,  I  hope  I  shall  eventually  reap 
some  bene6t  from  the  operation.  That,  however,  will  depend- 
upon  your  liberality." 

Under  the  charge  of  the  Court,  the  Jury  found  a  verdict  for' 
the  plaintiff*.  Whereupon  tbe  defendant  moved  for  a  new  trial,, 
upon  the  following  grounds  : 

I.  Error  in  ihe  Court  in  charging  the  Jury,  in  this — 

1.  That  while  t)ie  Court  allowed  the  principle,  "  that  one  oF 
two  joint  ownen  of  a  chattel  cantjot  maintain  tmvor  aurainst  his 
fellow  on  mere  proof  of  demand  and  reir  ruct- 
ed  tbe  Jury  lliat  ibe  rule  had  no  appV 

2.  In  charging  the  Jury  that  the  i  lun- 
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tilT'a  pruperty  waa  eold  by  the  dcfondant,  could  be  recovered  in 
this  form  of  aciion,  and  thai-  ibe  defendant,  in  embracing  in  one 
note  the  pi-occeds  of  his  own  property  and  tliat  of  the  plaintiB', 
wa8  guilty  of  a  wrong  which  could  be  redressed  in  this  action. 

3.  In  vofusingto  charge  the  juiy,  that  the  defendant  being  bound 
to  account  to  the  plaintilT for  tlie  sale  of  his  property  in  ninety 
days,  took  a  note  at  six  months  on  his  own  responsibility,  and 
could  not  be  liable  to  the  plaintiff  in  trover  for  that  note. 

II.  Error  in  the  Jury  in  thia — 

1.  In  finding  for  the  plaintiff,  when  the  evidence  showed  that 
no  cause  of  action  had  accrued  when  the  suit  was  commenced. 

2.  In  rendeiing  a  verdict  for  the  plaintiff  for  the  full  amount 
of  the  claim  on  defendant,  when  thei-e  was  no  evidence  Whatever 
that  the  two  last  items  of  the  plaintiff's  account  were  included  in 
the  note  sued  for. 

3.  In  finding  against  the  charge  of  the  Court,  it  being  proved 
that  the  defendant  was  to  be  allowed  ninety  days  to  return  or  ac- 
count for  the  buggies  or  their  proeeeds,  and  the  Court  expressly 
charging  that,  if  such  wero  the  fact,  no  suit  could  be  brought  till 
that  time  expired. 

4.  In  refusing  to  allow  the  amount  of  ODe  hundred  thirty-five 
dollars,  admitted  to  have  been  received  on  the  collaterals  in  plain- 
tiff's hands. 

5.  In  giving  damages  for  a  frivolous  appeal,  when  the  verdict 
appealed  from  included  both  the  amounts  mentioned  in  the  sec- 
ond aod  fourth  specifications  ;  and  when  the  Court,  in  its  charge, 
expressly  told  them  that  the  case  was  involved  in  serious  diffi- 

All  which  grounds,  except  the  last,  the  Court  on  argument  over- 
ruled ;  and  if  plaintiff  would  remit  the  damages  for  an  appeal, 
refused  to  grant  a  new  trial. 

The  defendant,  by  bis  attorney,  excepted  to  the  opinioa  of  die 
Court  or.  each  and  all  of  the  foregoing  grounds  and  specifications, 
(except  the  last.) 

And  as  giuunds  of  error,  assigns : — 

1.  That  the  endence  clearly  showed  that  the  defeitdant  was  the 
owner  of  a  part  of  the  note  sudd  on,  and  therefore  the  principle 
SOI  forth  in  ihe  first  specification,  of  "  Error  «t  M<  Court,"  ip- 
plicd  to  the  rase  was  decisive  of  it. 

S.  In  that  Ihe  Judge  decided  that  the  plaintiff  wu  H 
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owner  of  the  note  in  question  ;  and  that  the  defendant  could  nOl 
deprive  him  of  Buch  ownership  by  blending  it)  one  sale  the  prop- 
eny  of  the  principal  with  hia  own,  but  in  doing  so,  waa  guilty  of 
a  wrong. 

3.  In  that  the  third  epecificaUon  <^  "  Efvor  in  the  Coui-t,'  waa 
overruled. 

4.  In  that  the  evidence  showed  that  no  cause  of  action  had  ac- 
crued at  the  time  of  action  brought. 

5.  In  that  the  Judge  held  that  there  woB  evidence  of  the  last 
two  Items  of  the  plaintiff's  account,  sufHcient  to  authorize  the  ju- 
ry to  include  the  amount  in  their  verdict. 

6.  In  that  it  was  clearly  proved  that  the  defendant  waa  to  be 
allowed  ninety  days  to  account  for,  or  return  the  property  receiv- 
ed, which  time  bad  not  expired  when  the  suit  was  brought. 

7.  In  that  the  amount  of  one  hundred  and  thirty-five  dollars, 
received  by  the  plaintiff  on  hia  collater^  aecurity,  ought  to  have 
been  allowed  in  the  verdict. 

Gould  and  Jenkins,  for  plaintiffin  error. 

MiLLEDOE  and  Miller,  for  defendant. 

GoDLD,  for  plaintiff  in  error. 

/.  The  damaget  are  excetsivc. 

1.  PlaintifThas  realized  $135  00  from  collateral  placed  in  his 
hands,  to  secure  this  claim ;  which  ia  not  allowed  in  the  verdict. 

2-  A  charge  for  haiTiess,  ice,  amounting  to  over  $30  00,  is 
included  in  the  verdict,  as  to  which  no  evidence  whatever  was 
offei^i 

//.  No  action  had  accrued  wften  the  tuit  vat  brought. 

Defendant  was  to  have  90  days  to  settle,  which  had  not  ex^ 

1.  If  he  was  a  purchaser  of  the  property,  his  credit  was  yet 
nmning. 

2.  If  he  waa  an  agent  del  crederi,  he  was  not  liable  to  be  sued 
till  the  time  expired.     Stortf,  S.  21.1.     4  M.  ^  S.  574. 

3.  An  ordinary  ageiU  he  was  not,  for  be  had  given  security 
and  taken  the  risk  of  the  sale ;  one  of  these  three  he  must  have 
been. 

VOL.  If.  55 

D.D.t.zea  by  Google 


434  SUPREME  COURT  OF  GEORGIA. 

Hall «.  Page. 

III.   Trover  cannot  lie  in  tku  eate. 

If  defendant  U  liable  ataW,  it  is  in  assumpsit. 

1.  He  was  not  authorized  to  sell  at  six  months,  but  had  given 
'  security  to  raspond  iu  ninety  days. 

The  note,  therefore,  was  not  taken  as  agent,  but  ni  bis  own 
risk,  and  is  bis  own. 

2.  If  plaintiff  bad  any  right  to  the  note,  he  owned  the  whole 
or  a  part  only. 

if  the  whole,  why  was  not  a  verdict  asked  for  the  amount  ofitt 
But  it  is  admitted  that  the  plaintiff's  propeity  only  sold  for  about 
two-thirds  of  the  note. 

If  be  owned  part,  it  was  aa  tenant  in  common  with  defend. 
ant — And, 

One  tenant  in  common  of  a  chattel,  cannot  sue  the  other  id 
trover,  eseept  far  actual  destruction.  Possession  of  one  is  pos- 
session of  bolh.  Co.  Liu.  200,  a.  CWp.  450.  1  T.  R.  658. 
Salk.  390.     1  Taunt.  Zil. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

It  appears  by  the  record,  that  the  defendant,  acting  as  agent 
for  the  plaintiff  below,  sold  certain  goods  for  his  principal,  and  at 
the  same  time  a  small  amount  of  goods  of  his  own  ;  and  took  In 
payment  for  the  whole,  a  note  upon  six  months'  time.  The  plain- 
tiff bi'ought  trover  for  the  note.  .  In  the  motion  for  a  new  trial,  it 
is  claimed  that  the  Court  below,  admitting  the  proposition  of  the 
defendant,  that  trover  will  not  lie  in  favor  of  one  tenant  in  com- 
Rion  of  a  chattel,  against  his  co-tenant,  except  in  case  of  the  de- 
struction of  the  joint  property,  yet  erred,  in  ruling  that  the  doc- 
trine did  not  apply  to  this  case.  The  counsel  for  the  defeLdant 
below,  who  is  the  plaintiff  here,  asserts,  that,  inasmuch  as  tbe 
note  for  which  the  action  was  brought,  was  taken  in  payioeiil  of 
goods  belonging  ia  part  to  the  defendant,  he  became  thereby  & 
tenant  in  common  of  the  note  with  the  plaintiff,  and  if  so,  tbe 
plaintiff  bos  no  right  to  bring  trover  for  it  against  him.  Tbe 
Court  held  that  an  agent,  by  a  wrung  act,  by  an  act  without  his 
powers,  cannot  create  the  relationship  of  tenancy  in  connaott 
with  his  principal,  without  his  consent;  that  there  is  no  (eoancj 
in  common  in  this  case,  and  therefore  the  action  will  lie. 


bvGoo^^lc 


MILLEDGEVILLE,  MAT  TERM.  1848.  435 

'  Hall  VI.  Page. 

[1.]  As  a  general  rule,  it  ia  not  denied  anywhere,  but  that  tro- 
ver will  not  lie  in  favor  of  one  tenant  in  common  against  his  co- 
tenant.  The  reason  ia,  that  the  one  tenant  ie  as  much  entitled 
to  the  possession  as  the  other.  The  possession  of  one  ia,  inlaw, 
the  possession  of  both.  Co.  Litl.  200,  a.  Couip'.  4S0.  1  7*. 
K.6S8.  SallcZm.  1  TaMit,  241.  S  Leon,^20,c<ue.  278.  S 
Cr.M.ifR.l.  &T)jr.  551.  Elemntary  booh,  title  Trover.  2 
Kdly,  73. 

An  exception  to  this  rule,  is  where  there  is  a  destmction  or 
loss  of  the  common  property  by  one  of  the  tenants.  BarUfn  vi. 
William»,  5.  B.  if  Aid.  395.  Farrar  pj.  Betv>ick,'l  M.  If  W. 
68B.  Hyde  m.  Stonf,  7  Wend.  354.  Wihoit  vs.  End,  3  Johiu- 
R.  175.     7  Con.  R.  95.     2  KeUy,  73. 

Another  exception  is  found  in  the  case  of  a  idle  of  the  whole 
property  by  one  tenant.  Tenants  in  common  having  equal  right 
of  possesion,  and  an  undivided  property,  one  baa  no  right  to  dis- 
pose of  the  property  and  transfer  the  possession,  to  the  injury  nf 
the  other.  In  this  regard  they  are  unlike  pai'tners.  Wilson  vs. 
Reed.  3  Johni.  R.  178,  179.  Hyde  b».  Stone,  7  Wend.  354*.  White 
vs.  Osborne,  21  Ibid,  72  Waddell  vs  Cook,2  HilPs  N.  Y.  R.  47. 
Barton  ai.  Williams,  5  Bam.  Sf  AM.  395.  Farr  vs.  Smith,  9 
Wend.  338.  Lucas  vs.  Wasson,  3  Dev.  R.  398.  2  Dev.  If  Bat. 
252.  2  Kent  Coin.  350,  note.  Hindsvs.  Terry,  Walker,  SO.  But 
see  Contra,  4  East,  110.  T.  Raym.  15.  7  Con.  R.  95.  2  Johns. 
I  R.  468.  The  weight  of  authority  is  in  favor  of  the  exception,  as 
last  stated,  and  it  would  seem  too,  that  for  the  like  reason,  any 
user  of  the  joint  property,  which  amounts  to  a  disclumer  of  the 
title  of  the  co-tenant,  or  which  is  inconsistent  with  hie  right  of 
propeity,  ought  to  constitute  an  additional  exception.  There  is 
no  question,  thei'efore,  but  that  both  the  counsel  and  the  Couit 
below,  rightly  held  the  law,  upon  the  general  proposition.  We 
think  with  the  Couii,  however,  that  thia  is  not  to  be  conaidered  a 
tenancy  in  common. 

[2.\  A  tenancy  in  common  is  created  either  by  deed,  (the  act 
of  the  parties,)  or  by  a  desti'uction  of  an  estate  in  joint  tenancy, 
or  in  coparcenary.  Here  there  was  no  previous  estate  out  of 
nrhich  a  tenancy  in  common  could  spring,  and  no  act  of  parlies. 
The  record  shows  no  assent  of  the  plaintiff  to  the  act  of  the  de- 
fendant ;  blending  in  the  note  a  clum  in  hb  own  right,  with  one 
due  to  the  plaintiff.    There  was  no  accord — do  agreemeot — no 
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assent  to  this  act.  It  was  tlie  act  of  the  defendant,  and  his  alone. 
I  might  add  that  a  tenancy  in  common  may  in  tliia  conntry  be 
created  by  descent.  Our  view  of  tbe  relaiionBhip  ot  these  par- 
ties is,  that  by  agreement,  it  constituted  a  special  agency.  And  of 
thix  moi-o  anon.  If  the  defendant  was  the  agent  of  the  plaintiff,  I 
cannot  perceive  how  it  is  possible  for  him  to  take  any  benefit  froin 
the  act  of  combining  in  one  note,  a  small  sum  due  to  himself  wilb 
a  larger  sum  due  hia  principal.  That  act  was  not  within  his  powers 
asttgent.itwasa  violation  of  bisduties  to  bis  principal,  and  was  done 
at  his  own  peril.  It  would  be  strangeif  hecould,  by  any  act  of  his 
own,  without  the  consent  of  his  principal,  annul  or  vai-y  the  obliga- 
tions created  by  his  contract  of  agency,  and  change  altogether  the 
relationship  which  the  law  under  that  contract  establishes.  He 
could  not  thus  va.ry  the  rule  of  his  own  liability,  and  secure  to 
himself  rights  inconsistent  with  hia  character  as  agent.  If  he 
could  in  one  paiticular,  be  cotild  as  to  all.  If  he  could  defeat  the 
plaintifT'H  right  of  action  for  thix  note,  or  damages  to  the  amount 
of  his  interest  in  it,  by  making,  at  his  own  mere  motion,  a  joint 
tenancy  with  his  principal,  then  the  whole  contract  was  at  his 
control.  Either  he  ia  agent,  or  not;  if  he  is,  then  he  caDoot 
be  at  one  and  the  Kumc  time  tenant  in  common  with  hid  principal, 
of  the  properly  which  is  the  subject  matter  of  hia  agency.  The 
rule  upon  this  subject  is  severe  against  the  agent.  The  law  holds 
him  to  a  stringent  fidelity  to  his  principal.  It  exacts  of  him  care,  dil- 
igcuce,  and  exclusive  management  of  his  fiduciary  aSaii^.  He 
may  sutler  loss,  but  can  take  no  benefit  by  any  thiug  be  does, 
other  tJian  what  he  contracts  for.  One  of  his  duties,  is  to  keep 
hia  own  pi-opeity  separate  and  distinct  from  his  principal's  ;  and  if 
he  does  confound  them  it  is  at  bia  own  risk.  If  he  mixes  bis 
own  with  the  pi'opeiiy  of  hia  principal,  and  is  unable  to  distinguish 
the  one  from  the  other,  the  whole  will  be  adjudged  to  his  princi- 
paL  This  is  the  rule  at  Law  and  in  Equity,  The  plaintiff,  by 
that  rule,  if  it  were  impossible  to  distinguish  what  amouiK  of  this 
note  belonged  to  him,  and  what  to  the  defendant,  would  be  enti- 
tled to  recover  the  whole  sum  embraced  in  it.  Chancellor  Kent 
lays  down  th»  rule  thus  :  "If  a  party  having  charge  of  the  prop- 
erty of  othera,  so  confounds  it  with  his  own  that  the  lino  of  dis- 
tinction cannot  be  traced,  all  the  inconvenience  of  the  confusion 
ia  thrown  upon  tbe  party  who  produces  it,  and  it  is  for  him  to 
diatinguish  bis  own  property  or  lose  it.    If  it  be  a  case  of  daiii&- 
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gCB,  damages  are  given  to  the  utmost  value  that  the  article  will 
bear."  Hart  ri.  Ti^n  Ei/ck,  2  John.  Ch.  R.  108.  1  Stra.  505. 
Luptm  vs.  White,  15  Vesiy,  432.  2  Vea.  if  Bcame,  2G5.  Story 
on  Ag.  193.  Pttley  on  Agency,  hy  Lloyd,  48,  49,  51.  Wren  w. 
Kirlen,  11  Veney,  369,  382.  Fletcher  v».  Walker,  3  Madd.  R,  73. 
3  ChittyoK  Cam.  If  Mancef,  Ch.  3,  p.  215,  220;  SmilA't  Merc. 
Late,  48,  49,  50.  8  Vescy,  49,  60.  1  Story't  Eq.  JurUp.  Sect. 
468,623. 

So  we  do  not  think  tliat  there  it  any  error  on  this  ground. 

[3.]  According  to  the  evidence,  the  dufendant  became  the  agent 
of  the  plaintiH*  to  aell  an  invoice  of  buggies,  harness  and  uarpet- 
ing  for  him.  The  goods  wei'e  delivered  to  the  defendant.  By 
the  contract,  no  compensation  is  provided  for  the  agent.  He  was 
to  respond  to  the  plaintiff,  if  the  goods  were  sold,  in  the  amount  of 
the  invoice  prices,  "clear  of  all  charges,  expenses,  comniissiona, 
and  defalcations,"  and  was  to  have  ninety  days  within  which  to 
dispose  of  the  buggies,  &c.,  or  return  them.  The  defendant  hav- 
ing sold  all  the  goods,  as  the  plaintiff  alleges,  and  taken  a  note  at 
eix  months  for  the  price,  the  plaintiff,  before  the  expiration  of  90 
days,  biings  suit  for  the  note,  setting  up  no  claim  to  so  much  of 
it,  as  embraced  the  price  of  two  buggies  which  belonged  to  the 
defendant.  Upon  the  heating  the  Juiy  rendered  a  verdict  for 
the  plaintilf  for  the  whole  amount  of  the  invoice  claimed  by  him. 
One  ground  for  a  new  trial  taken  by  the  defendant,  is  that  the 
Jury  found  contrary  to  evidence,  in  this,  that  there  was  tto  evidence 
whatever  adduced  on  the  trial,  of  the  tale  hy  the  defendant  of  the 
hameii  and  carpeting  mentiimed  in  the  two  last  ilemi  of  the  invoice. 
The  Court  refused  the  rule  on  this  ground,  and  that  is  assigned 
aa  error.  The  criterion  of  damages  for  the  plaintiif,  if  entitled 
to  recover  at  all  in  this  action,  is,  the  invoice  price  oi  such  of  the 
articles  as  he  did  in  fact,  sell.  By  the  contract,  he  was  not  bound 
to  sell ;  he  undeitook  to  respond  to  the  p\amtit[  if  the  goodt  uere 
told.  And  the  plaintiff  was  proven  to  have  admitted  that  he  had 
90  days  within  which  to  dispose  of  or  retitrn  them.  The  plaiu- 
tiff'a  veidict,  therefore,  ought  to  have  been  for  the  price  of  tho 
articles  sold — uo  more  and  no  less.  Applications  for  new  trials 
are  addressed  to  the  sound  discretion  of  the  Coui-t.  And  when 
asked  because  of  a  Gndiug  of  the  Jury  contraiy  to  evidence,  are 
rarely  granted.  As  the  Juties  are  the  judges  ofthe  facts,  if  there 
be  any  evidence  to  sustain  a  verdict,  it  ought  not  to  be  disturbed 
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liut  for  a  ffood  cause.  The  Conn,  however,  nrnst  have  the  power 
of  rontiolUug  an  unjust  verdict,  Hnd  witL  it  is  left  the  decision  of 
llie  qiicsiiun  whelhev  tho  verdict  !«  unju!<t  or  not.  The  Court 
will,  although  with  great  carefulness,  and  only  in  cases  of  mani- 
fest and  flagrant  injustice,  ^et  aside  a  verdict  where  there  ia  con- 
fessedly Bome  evidence  to  sustain  it.  The  Jury  may  be  demon- 
strated to  have  hcen  corrupted — they  may  have  acted  under  the 
influence  of  violent  and  almait  ineBistible  excitement  from  without 
an  influence  so  gre^  as  to  bias  the  calmest  and  most  honest  minds 
— the  parties  may  have  been  surprised  by  a  case  falsely  ma<]e  up- 
on the  trial,  it  being  in  the  last  resort — the  evidence  may  be  so 
overwhelming  in  its  aggregate  weight  against  the  verdict,  as  to 
leave  no  room  to  doubt  of  its  flagrant  injustice.  Besides  these 
instances,  it  may  be  safely  asserted  that  where  manifest  injustice, 
on  any  account,  has  been  done  to  a  party,  he  ought  to  be  entitled 
to  are-hearing.  "If  unjust  verdicts,  (says  Loi-d  Mansfield,  after 
enumerating  seveial  grounds  upon  which  the  Court  may  inter- 
fere,) obtained  under  these,  and  a  thousand  like  circumstances, 
wei'B  to  be  conclusive  forever,  the  determination  of  civil  proper- 
ty, in  this  method  of  trial,  would  be  very  precarious,  and  unsatis- 
factory. It  ia  abaolutely  necessary  to  justice,  that  there  should, 
upon  many  occasions,  be  opportunities  of  reconsidering  the  cause 
by  a  now  trial."  1  Burrotc,  303.  1  TiJd't  Prac.  905.  Any 
one  conversant  with  our  mode  of  Equity  trials,  and  with  the  or- 
ganization of  our  Court  of  Chancery,  must  feel  that  the  power  to 
set  aside  the  verdict  of  a  Jury,  is  peculiarly  necessai'y  there.  In 
that  Court,  the  most  involved,  intricate,  and  the  vastest  estates, 
are  often  submitted  to  a  Jui-y  to  settle.  With  no  adequate  time, 
or  adequate  ability  for  such  a  service,  or  adequate  conveniences 
for  the  semcc,  no  wonder  that,  with  the  best  intentions,  the  most 
ruinous  mistakes  ai-e  sometimes  made  by  the  purest  men.  And 
what  if  there  was  no  remedial  power  anywhere  1  Why,  our 
whole  system  would  be  justly  censurable  for  affording  no  suffi- 
cient protection  to  the  rights  of  property. 

If  the  finding  of  the  iTuiy  be  clearly  against  endenee,  or  maHi- 
ftsilij  Tcilhout  eiidmce,  the  Court,  I  hold,  baa  no  discretion,  but  ia 
bound,  in  Law,  to  grant  a  new  trial.  There  is  nothing  iu  the 
Laws,  the  Constitution,  or  in  Magna  Charts,  or  in  the  great 
principle  of  Jury  trials,  which  can  justify,  or  for  a  moment  tole- 
rate a  verdict  without  evidence,  or  contrary  to  all  the  evidence. 
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The  Law  will  peimit  no  such  veidici ;  the  Juries  hare  no  poivcr 
to  render  it,  and  no  Court  should  permit  it  to  stand.  You  can- 
not predicate  discretion  of  such  a  case.  It  is  a  case  where  there 
is  none.  There  have  been  cases,  particularly  on  tbo  crimintl  side 
of  the  Court,  ov  for  penalties  called  by  Lord  Kenyon  hard  actions, 
where  new  trials  have  been  refused,  although  the  verdict  be  with- 
out evidence  or  contniiy  to  evidence,  pi'ovided  it  be  consistent 
with  the  conscience,  justice  and  equity  of  the  case.  Now,  that 
there  have  been  such  cases,  I  know,  (see  Salk.  644,  648.  4  Bur- 
row, 469.)  and  that  there  may  be  again  I  can  well  imagine ;  but 
hard  actioTU  is  not  the  inilo,  they  constitute  the  exception.  And 
in  my  judgment  the  exception  ought  to  be  watched  with  dili- 
gence. If  a  latitude  so  large  as  to  find  in  any  case  without  evi- 
dence, or  contrary  to  the  clear  and  manifest  uncontradicted  proof 
is  allowed,  it  is  an  obvious  remark  to  say  that  it  is  greatly  liable 
to  abuse,  even  with  all  the  vigilance  of  the  Court  exeited  to  confine 
it  to  cases  where  the  verdict  is  consistent  with  conscionco,  justicer 
and  equity.  A  new  trial  may  be  moved  then,  on  account  of  the 
error  or  mistake  of  the  Jury  in  finding  a  verdict  without,  or  con- 
trary to  evidence.  1  Burrow,  12,  54.  ZJbid,&&&.  Z  Ken.  215, 
S.  a  2  Burrow,  936.  3  Bar.  ^  Aid.  6S.  10  iforyre,  337.  3 
Bing.  610.  4  Bing.  193.  2  Tidd's  Prac.  908.  6  Mass.  261.  1 
Co««.472.  2N.^M.2Gl.  1  Mc  Cord,  557.  3  J.  J.  MartA,  4i0. 
1  Bailey,  479.     3  Har.  if- J.  9. 

The  plaintifi*.  we  have  stated,  is  entitled  to  recover  the  invoice- 
price  of  the  articles  sold  by  the  defendant.  If  there  is  no  evi- 
dence that  the  harness  and  carpeting  were  sold,  the  Jury  had 
no  right  to  render  a  verdict  for  them,  and  the  new  trial  ought  to 
have  been  awarded.  We  find  no  evidence  that  they  were  sold. 
The  whole  of  the  testimony  relates  to  the  sale  of  buggies — they  are 
mentioned  by  the  witness,  whoproved  the  sale,  as  the  articles  bought 
by  him  of  the  defendant — harness  and  carpeting  are  not  named 
in  a  iingle  instance,  and  the  plaintiff,  in  a  conversation  testified  to, 
himself  admits  that  the  note  was  given  for  buggies.  Nor  are  any 
circumstances  or  facta  proven,  from  which  it  can  be  inferred  that 
they  were  sold.  The  delivery  of  the  harness  and  carpeting  to  the 
defendant  was  proven,  but  we  ai-o  not,  nor  were  the  Jury  at  lib- 
erty to  inier,  from  that  fact,  their  sale.  The  defendant's  liability 
in  this  action  does  not  grow  out  of  the  delivery,  but  out  of  the 
sab.  .  One  other  circumstance  relied  upon,  is  proof  that  the  plain- 
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till'  Bct  up  a  claim  to  the  amount  of  ihe  invoice,  in  which  amount 
the priccaofthescaniclesare  included.  Tifyif isnot evidence, eTen if 
made  directly  tn  the  defendant,  unless  his  silence  or  express  as- 
sent «Bs  also  proven.  Neither  was  proven.  From  aught  that 
appears  from  the  record,  the  defendonrmade  against  thtf  claim, 
so  lar  as  these  items  are  concerned,  the  most  vehement  protesta- 
tions. Carter  If  W'fe  vs.  Buchanan,  3  Kellif,  532.  Uncertain,  in- 
deed, would  the  rights  of  parties  be,  if  a  verdict  could  be  allowed 
to  stand,  which  is  founded  on  an  infei'ence  drawn  from  a  statement, 
not  itself  legally  in  evidence,  made  by  the  party  in  whose  favor  it 
was  rendered.  It  was  argued  that  proof  of  the  sale  of  buggiet,  is 
proof  of  the  sale  of  hameas  and  buggy  carpeting.  This  idea 
seems  to  be  founded  upon  the  assumption  that  bamess  for  the 
horse  that  draws  the  buggy,  and  caipeting  to  cover  its  floor,  is, 
in  some  sense,  part  and  parcel  of  the  biiggy.  I  apprehentl  that 
Courts,  lawyers,  merchants,  and  manufacturers,  would  find  no 
difficulty  in  denying  the  rightfulness  of  tbe  assumption.  Mr. 
Dearing,  who  bought  the  bnggies,  would  hardly  like  to  be  held 
bound  by  that  purchase,  for  harness  for  each  buggy.  It  wonld  be 
rather  hard  to  hold  him  a  purchaser  of  harness,  because  ho  would 
be  unable  to  use  a  buggy  without  it ;  or  a  carpet,  because  a  car- 
pet would  protect  the  floor,  and  make  it  more  comfortable.  Har- 
ness no  more  goes  with  a  buggy,  than  a  saddle  with  the  borae, 
' — and  carpeting  no  more  goes  with  a  bug^,  than  with  a  dwel- 
ling-house. They  are  different  articles  of  merchandise,  and  were 
separately  invoiced.  I  find  in  all  this  record,  nothing  other  than 
what  I  have  stated,  which  remotely  looks  like  evidence.  If  jus- 
tice is  CO  be  administered  according  to  law,  then  upon  this  ground 
this  defendant  ou^t  to  have  a  new  trial,  and  we  think  the  piesi- 
ding  Judge  erred  in  not  granting  it. 

[4.]  The  next  exception  is  of  like  character  with  tbe  one  last 
reviewed,  in  this,  that  it  grows  out  of  &  refusal  of  the  Court  toor- 
der  a  new  trial,  because  the  verdict  waa  contrary  to  evidence. 
The  presiding  Judge  instructed  the  Juiy,  that  if  they  believed, 
that  by  the  contract  between  the  parties,  the  defendant  vna  to 
have  90  days  within  which  to  pay  for  the  buggies,  or  return  them; 
they  ought  find  for  him,  for  in  that  event  (the  action  having  been 
instituted  before  the  expiration  of  that  time)  the  plaintiff  had  no 
right  of  action.  If  this  was  tbe  contract,  the  plaintiff  clearly  faad 
no  right  of  action.    This  waa  a  special  agency.    Upon  the  evidence- 
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we  can  pul  but  one  const  rac  I  ion.  It  eslabliahcs  a  conliact,  by 
virtue  of  which,  the  defendant  became  tbo  agent  of  the  plaintiff 
without  responsibility,  for  90  days.  An  agency  in  some  respects 
like  a  d-el  credere  commission.  VVhat  is  the  evidence  t  One  wit- 
ness testifies  to  the  admissiun  of  the  plaintifT,  that  the  defendant 
was  to  have  90  days  to  pay  for  the  goods.  Another,  that  the 
plainlitr  admitted,  that  the  defendant  was  to  have  90  days  (o  dis-. 
pose  of,  OP  return  them.  At  the  foot  of  the  invoice  of  the  goods, 
,  which  was  read  in  evidence,  and  in  the  hand- writing  of  the  plain- 
tiff, ai-o  the  words  and  figures,  "  $52'7-('J^  at  90  days."  This  sum 
of  8527  23  corresponds  with  the  amount  of  the  invoice.  At 
90  daysf  is  well  understood  to  indicate,  when  thus  appended  to 
the  bill  of  goods,  that  it  was  payable  in  90  days.  So  alio,  at  the 
foot  of  a  receipt  given  by  the  pl^ntiff  to  the  defendant,  on  the 
day  the  goods  were  delivered  to  him,  for  collateral  securities  for 
this  debt,  which  was  also  road  in  evidence,  is  the  following  state- 
ment in  the  hand  wiiting  of  the  plaintiff:  "  amount  claimed  and 
contracted,  8527  22,  at  90  days."  Which  statement  indicates  the 
same  thing.  This  is  all  the  evidence.  And  all  on  one  side.  It 
came  from  witnesses  unimpeached  and  documents  unimpeacha- 
ble. In  the  fight  of  the  Court's  instructions,  it  is  difficult  to  im- 
agine how  the  Jury  could  find  that  a  credit  of  90  days,  was  sot 
given.  It  was  given  according  lo  this  i-ecoi-d.  No  compensation 
of  any  kind  is  provided  in  the  contract  for  the  defendant.  And 
no  doubt  the  90  days  (within  which  he  might  turn  over  the  money 
to  advantage,  or  on  account  of  which  he  might  sell  the  goods  for 
more  than  the  invoice,)  was  in  part,  the  consideration  moving  him 
to  enter  upon  this  agency.  It  was  to  him  the  essence  of  the  con- 
tract. And  as  the  verdict  was  contrary  to  tlie  evidence,  it  must 
be  set  aside.  It  is  objected  that  new  trials  are  to  be  left  to  the 
sound  discretion  of  the  Couit ;  particularly  when  asked  upon 
the  ground  of  an  erroneous  verdict.  Because,  bei|g  a  witness  to 
th%trial,  the  presiding  Judge  is  better  cjualified  to  decide  wheth- 
er aubstontial  justice  has  been  done  ;  therefore,  say  counsel,  this 
Court  ought  not  to  interfere  and  control  his  discretion.  These 
propositions  are  generally  true.  We  have  before  so  recognised 
them.  We  have  in  several  instances  said,  that  we  would  inter- 
pose only  in  extreme  cases — in  cases  that  are  "  strong  and  une- 
quivocal"—or  of  "  gross  injustice  " — or  where  there  "  was  no  ev- 
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idence,"  and  1  will  now  add,  where  the  verdict  la  palpably  cim- 
trary  to  the  evidence.  In  Criminal  cases  we  bold  (he  rale  of 
Ntfff'interference  more  atiictly  than  in  Civil;  because  tbe  Jariea 
are  in  those  cases  judges  of  the  taw,  as  well  as  the  facta.  To  use 
tbe  language  of  this  Court,  in  Joiut  v».  The  Slate  of  Georgia,  to 
authorize  our  interference  in  a  criminal  case,  with  the  verdict, 
it  must  be  "  a  very  naked,  bald  case  as  to  the  facts,"  or  a  "  very 
clearcaaeofenorinLaw."  lKeUy,6l%.  2Kellg,l5S.  3£e/- 
li),  322.  This  is  a  civil  case,  and  one  that  is  "  strong  and  uno- 
quivocal."  A  lit  cose  for  the  application  of  the  corrective  pow- 
er of  this  Court. 

[5.]  On  the  day  that  the  goods  were  delivered  to  the  defendant, 
the  plaintiff  received  from  him  two  notes,  as  collateral  security, 
fi>r  tbe  payment  of  the  price  of  them.  One  of  these  notes,  9135 
in  amount,  was  paid  to  bim.  The  payment  was  afier  this  suit 
was  commenced,  and  subsequent  to  tbe  service  of  a  process  of 
gamisfameDt  upon  the  plaintiff,  sued  out  at  the  instance  of  other 
creditors  of  the  defendant.  Upon  the  motion  for  a  new  trial,  it 
was  claimed  that  the  verdict  was  erroneous,  in  this  ;  that  this 
sum  of  $135  was  not  allowed  as  a  credit  to  tbe  defendant.  The 
Couit,  upon  this  point,  ruled,  "  that  by  the  evidence  this  sum  was 
beld  subject  to  summons  of  garnishtnent  at  tbe  instance  of  Hall's 
(tbe  defendant's)  ci'editors.  It  is  very  ceitain  that  either  Hall  or 
bis  creditors  have  a  right  to  that  money.  Both  cannot  have  it, 
and  Page,  (tbe  plaintiff,)  cannot  be  delayed  in  hissuit  until  thecon- 
iroversy  between  Hall  and  his  creditors  shall  be  ended.  Tbe  Jury, 
therefore,  properly  refused  to  abate  Page's  damages  for  tbalsam." 
Tbe  opinion  of  the  Couit  thus  expressed,  is  excepted  to.  We 
cannot  assent  to  the  doctrine,  that  collateral  securities,  pledged  bo- 
na fidt  for  the  paymeut  of  a  debt  without  any  trust  reserved,  be- 
longs to  the  pledger  or  his  creditors.  That  is  to  say,  that  they 
belong  to  hiuMir  them,  in  any  sense,  which  will  defeat  the  pledg- 
ee's right  to  them,  or,  which  is  the  same  thing,  to  money  raj|ed 
on  them  as  security  for  his  debt.  That  right  is  paramount  to  the 
rights  of  other  creilitors,  and  is  good  against  the  pledger  hinueIC 
until  the  debt  is  paid.  The  pendency  of  a  garnishment  makes 
ho  difference.  The  pendency  of  this  suit  assumes  that  the  debt 
is  due.  If  this  action  can  he  sustained — if  that  assumption  be 
true— upon  the  trial,  it  was  competent  for  the  Court  to  appropri- 
ate the  money  received  on  the  collaterals,  to  the  pluntiff,  and  of 
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courae  to  credit  the  defendant.  It  ought  to  have  been  so  appio- 
priated.  There  was  no  necessity  to  await  ao  issue  on  the  gar- 
nishment. The  Court,  on  the  trial  of  this  suit,  had  jurisdiction 
of  the  matter.  It  did,  in  fact,  exercise  that  jurisdiction  fay  deter- 
mining that  this  money  belonged  to  the  defendant  or  hia  creditors. 
K  it  belonged  to  the  defendant,  it  was  pledged  to  pay  this  very 
dehl.  The  creditors  of  the  defendant  have  no  rights  in  it,  until 
the  pledgee  is  paid.  Thero  could,  therefore,  be  no  contro- 
verey  about  it,  between  the  defendant  and  the  ci'editora,  until 
the  debt  of  the  plaintiff  ia  paid.  But  the  debt,  by  the  recovd,  is 
not  paid.  The  very  question  is,  shall  it  be  ntno  paid,  to  the  ex- 
tent of  the  money  in  hand  ?  The  plaintiff  is  not  delayed  at  all. 
He  ie  expedited ;  for  a  judgment  that  this  money  be  allowed  as 
a  credit  to  the  defendant,  is  an  instantaneous  payment  to  him. 
An  appropriation  in  this  way  to  the  plaintiff,  would  protect  him 
on  the  trial  of  the  gamiahment.  Whether  appropriated  or  not, 
bis  rights  in  thismoney  are  paramount  to  those  of  thu  gamisheeing' 
creditors.  There  is  nothing  in  this  lecord,  it  may  he  proper  to 
remark,  which  impeaches  the  fairness  of  this  pledge.  It  is  not 
obnoxious  to  the  Act  of  1818,  or  any  other  law  of  the  State.  Up- 
on the  traverse  of  tbe  plaintiff's  answer  to  the  garnishment,  (he 
answering  truly,  as  this  recovd  discloses  the  facts,)  I  apprehend 
that  the  gamisheeing  ci'editors  could  not  get  ajudgment  against  the 
plaintiff,  until  they  had  first  proven  that  his  debt  was  paid.  In 
that  event,  it  is  true,  these  collaterals  and  this  money  would  be- 
long to  the  defendant  or  bis  creditors.     But  only  in  that  event. 

We  examine  this  doctrine  a  little.  We  say  that  the  deposit  of 
these  notes  in  the  hands  of  the  plaintiff,  as  coUateral  security  fi>r 
this  debt,  is  a  pawn  or  pledge.  A  pledge  is  a  bailment  of  person- 
r]  property  as  security  for  some  debt  or  engagement.  Story  tm 
Bail.  Sect.  286.  Ordinarily,  g04^s  and  chattels  are  the  subject  of 
pledges ;  but  money,  debts,  negotiable  instruments,  choses  in  ac- 
tion, &c  may  by  the  Common  Law  be  delivered  in  pledge.  1 
Vetey,  278.  9  Mod.  R.  278.  3  Atk.  303.  10  JoAm.  R.  471, 
475.  2  Taunt.  R.  268.  13  Mass.  105.  15  Ibid,  389.  12  John. 
R.  U6.     Story,   Bail,  S«;(.290. 

What  are  the  rights  of  the  pledgee  in  the  thing  pledged  g^n* 
erally  ?  In  virtue  of  the  pawn,  he  acquii-es  a  special  property 
in  the  thing,  and  is  entitled  to  the  exdutive  possession  of  it,  during 
the  rime,  andfor  the  objects  for  which  it  is  pledged.  Story  o*  Bail. 
Sect.  303.    Jones  o»  Bail.  80.    2  Ca^  Cos.  in  Err.  20S.    12 
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Jofia.  R.  14G.  1  Ruht.  SO.  Crn.  Jac.  244.  2  !«/.  fioyw.  909, 
916.  2  A'™'.  C«,«.  578,  5S5,  4  Edit.  1  Br//"*  Com.  Sect,  '200,  4 
£rf.(.  20  Pal;.  399,  405.  12  Bid,  316.  The  right  of  possession 
is  exclusive — that  is,  it  is  good  against  all  the  world,  for  the  pur- 
pose for  which  it  is  pledged — in  tliis  case,  that  purpose  is  the  pay- 
ment of  a  del)t.  For  f/fit  /itirjioie,  the  right  to  the  tiling  is  per- 
fect. It  yields  to  no  other  right  which  did  not  attach  upon  it,  in 
the  shnjio  of  a  lien,  prior  pledge,  or  some  claim  existing  piior  to 
the  pledge,  and  pood  in  law.  It  is  perfect  against  the  pledger. 
For  if  be  wi-ongfiilly  get  possession,  a  suit  in  favor  of  the  pawnee 
will  lie  against  liim  fur  the  thing  or  for  damages.  He  can  bring 
an  action  for  it,  also  a9:ainst  a  stmngcr,  or  an  action  against  tho 
stranger  for  damages.  2  Saitnd.  H.  47,  not.  8  Pick.  333.  2 
Kent  Com.  585,  4  Edit.  Story  on  Bails,  Seel.  303.  5  Binn.  R, 
457. 

He  has  also  a  right  to  sell  the  pledge  where  there  has  been  a 
default  in  the  pledger;  if  there  is  no  stipulated  time  when  tho 
debt  slmil  he  paid,  tlic  pawnee  may  sell  upon  demand  and  notice. 
Sloryon  Bail.  Sect.  30S.  2  Krnt  Com.  581,  58:*,  4  Edit.  2  Sta- 
ri/'s Eg. Juritp. Sect. 1021  toW33.  Hoft's N.P.R.3S5.  Hemay61e 
a  bill  in  E(]uity  for  foreclosure  and  sale,  or  upon  demand  and  no- 
tice proceed  to  sell,  ex  fiuro  molu,  at  his  election.  1  Vaey,  278, 
\2  Johns.  R.  \i,G.  2  S  onjt  Eq.  Juritp.  Se,(j.  1031,  1033.  12 
Wend.  Gl.  2  Jvlm.  Ch.  R.  02.  Slort/'t  Bail*,  Sect.  310.  These 
are  the  principal  rigliie  of  the  pawnee.  What,  specially,  are  the 
rights  of  the  pawnee  of  negotiable  securities  ?  He  may  recover 
and  receive  the  money  due  thereon  ;  he  may  bring  suit  upon 
them  in  his  own  name.  S  ori/  on  Bails,  Sect.  321.  15  Matt. 
634.  12  John.  UG.  He  may  sell  them,  and  if  be  sells  to  a  bona 
fide  purccasor,  the  latter  HC<iuires  an  absolute  property,  if  he 
buya  without  notice.  Stortj't  Bail.  Sect,  322.  1  Slonj't  Eq.  Ju- 
risp.  Sect.  434,  435.  Slori/  on  Agency,  SecU.  126,  127,  128,  129, 
130.  13  Mats.  105.  15  Ibid,  389,  534.  12  John.  R.  UG.  1 
Bo*.  If  Pul.  143.  Doug.  633.  3  Atk.  56.  1  Burrow,  452.  1 
BelTs  Com.  Sect.  412,  4  Edit.     Matthew*  vs.  Poythresi,  4  Kel.  387. 

It  is  not  necessary  to  pursue  this  subject  in  detail.  The  paw- 
nee is  entitled  to  receive  the  money  due  on  his  collateral  securi- 
ties, and  to  hold  it  against  his  pawner  and  all  the  world,  until  he 
is  paid.  When  a  pledge  is  made  for  the  benefit  of  the  pledgee 
and  a  third  poi'son,  who  is  also  a  creditor,  and  the  fund  raised  is 
insufficient  to  pay  both,  the  pledgee,  being  a  creditor  in  poaws- 
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sion,  is  entitled  to  preFerence.  According  to  the  idea  of  the  Ro- 
man Law,  "  In  pari  caima  possessor  potior  kaberi  debet"  12 
Mass.  321.  Story  tm  Bail,  Sa:t.  313.  If  thia  is  trac  as  to  Other 
creditors,  when  there  is  a  stipulation  in  their  1)ehalf,  aJhrtiori,it 
b  true  aa  to  creditofs  generally,  as  to  whom  there  is  no  stipula- 
tion. The  rights  of  the  holder  of  negotiable  instrutneats  aa  col' 
lateral  securities,  in  them,  were  considered  by  this  Court  in  the 
case  of  Bond  rs.  The  Central  Bank,  2  KkUij,  106,  and  in  Gib$<m 
VI.  Conner,  3  KeUy,  52,  53,  In  the  latter  case,  we  aay  :  "  The 
transferor  parts  with,  ahd  the  transferee  acquires  the  legal  title 
to  the  negotiable  paper  thus  transfen'etl — the  latter  tnay  sue  on  it 
in  hia  own  name,  and  although  the  original  debt  is  not  extin- 
guished, the  creditor  has  the  right  lo  apply  the  proceeds  of  the 
securities,  when  realized,  to  its  extinction — nay,  he  is  bound  to  do 
it,  and  whatever  he  does  realize  on  them  is  a  payment  pro  tanto.' 
If  it  be  the  right  of  the  pledgee  to  apply  money  collected  on  the 
securities,  it  is  the  right  of  the  pledger  to  consider  money  thus  in 
hand  aa  a  payment.  If  such  is  the  law  of  the  case,  he  (the  de- 
fendant) is  entitled,  the  case  being  made,  to  haveit  so  declared, 
and  to  have  a  credit  on  the  original  debt.  This  the  Court  ought 
to  do,  if  for  no  other  reason  than  to  avoid  litigation.  As  before 
stated,  the  Couit  bad  juiisdiction,  in  thia  case,  of  this  subject  mat- 
ter, and  we  think  it  erred  in  not  ruling  that  this  money  was  by 
law  to  be  appropriated  to  the  plaintiff's  debt,  and  as  a  conae- 
quence,  that  the  defendant  was  entitled  to  a  credit  for  the  amount 
©fit. 
Upon  these  grounds  we  remand  the  case. 


No,  48. — William  Vance  and  others,  heira  at  law  of  Matvhal 
Keith,  deceased,  plaintiffs  in  error,  vs.  Georoe  W.  Crawford 
and  others,  Ex'rs  of  Marshal  Keith,  deceased,  defendants. 

[1.]  Od  appeal  triali  it  i>  competent  for  the  Court  to  permit  either  partjrlo  am- 
end, even  after  Ihc  catue  hut  been  mibmilted  to  the  Jaiy. 
[2.]  Tb«  next  oT  kin,  u  inch  merely,  are  entitled  of  conmum  right,  to  call  for 
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Dm  proof,  iu  xulnuin  ri.rm,  of  ih?  Will  uf  llie  JrHi'aseil.  And  the  nerf  iicquie»- 
ccace  at  the  next  ofkiu  to  llic  jin>l>»te  bciri^  tiikcuui  conuuou  funu,  is  du  bar 
lo  the  eXBrcim;  of  tliii  riiilit,  evuu  though  ihey  huvp  received  b  It'gnc;  dud 
them  under  lie  WilJ. 

[3.]  Tlic  tiinn  H'itlilu  N^liich  lliU  jirocecdiiig  mny  lie  huJ,  is  not  dufiuod  bj  tbe 
Cuiiiiii'>ii   Law. 

[4.]  Bat  the  receipt  of  legnciea  undnr  the  Will,  and  ibe  \img  acquieKence  by 
those  intemted  in  c«i)le»tiiip  the  Ural  probate,  may  amoiuit  to  a  waiver  of  Ibc 
riglit^af  tbe  Caveators,  unless  ihe  di-ln}'  la  sccaiuiLed  for  and  eictued  by  M>me 
Hpuciul  circmnslauce,  bucIi  bs  iiilancy,  absence  from  Ihc  country,  4c. 

t.').]  Iu  a  petition  to  have  the  iirst  prol>a1e  nf  a  Will  set  aside,  the  lieirs  at  law 
who  hnve  received  legacies  under  it,  will  not  lie  heard,  if  they  do  not  bnng 
back  nr  oU'er  to  return  llie  legacies  paid  them  by  the  eieculon. 

[6.]  WheretbeTestator,  by  Ills  Wilt,  gave  certain  slaves  to  Ihe  Secretary  of  tbe 
Colonization  Society,  for  llie  piu-pose  of  being  sent  to  Libena ;  and  aLio  Bank 
Stock,  the  proceeds  of  which  were  tu  be  paid  to  the  said  slaves,  or  Ibeir  sur- 
vivors, on  ibeir  arrival  in  Liberia,  it  i»  a  valid  bequest. 

[7.]  At  il  is  nol  BguinHt  llie  policy  of  (he  State  of  Georgia,  for  Ihe  owner  of 
slaves  tu  remme  them  out  of  ihe  Slate  fur  inanumisMiou,  be  may  direct  it  la 
be  done  by  Will. 

Caveat  to  Will.  On  Appeal,  in  Columbia  Superior  Court. 
Tried  before  Judge  Holt,  at  March  Term,  1818. 

The  plaintiffs  in  error  gave  notice  to  the  defendants  in  error, 
to  prove  tbe  Will  of  their  testator,  Marshal  Keith,  in  Botemn 
form,  in  the  Couit  of  Ordinary  of  Columbia  county,  which  notice 
being  complied  with,  an  appeal  by  consent  from  that  Coun,  was 
taken  to  the  Superior  Court  of  Columbia  county.  The  cause 
came  on  to  be  heard  at  the  March  term,  1848,  of  said  Court,  when 
the  counsel  for  plaintiffs  in  error,  moved  to  strike  out  the  follow- 
ing allegata  of  the  Executors — First,  on  the  ground  that  they 
were  Rled  at  that  term,  and  notice  had  not  been  given  to  the  heirs 
at  law,  as  required  by  the  rules  of  the  Superior  Court ;  and  sec- 
ond, to  strike  out  the  tecond  clause,  on  the  ground  of  not  being 
perunent  to  the  issue. 

"  And  the  said  Gr«orge  W.  Turner  and  William,  further  say, 
that  the  said  William  Vance  and  Harriet  his  wife,  Isaac  A. 
Hibler  and  Judith  his  wife,  and  Tarlton  F.  Keith,  at  whose  in- 
stance they  have  been  cited  to  prove  i^aid  Will  in  solemn  form, 
acquiesced  in  the  same,  received  legacies  under  it,  and  permitted 
tbe  Executors  to  go  on  in  the  execution  thereof,  without  objec- 
tion." 
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The  Court  overruled  Iwth  motions ;  which  Jecisions  have  been 
alleged  as  error. 

The  plaiiitiRa  in  error  objected  to  tlie  i-eceipts  given  by  [hem 
for  specific  legacies,  going  in  evidence,  because  iiTelevant ;  and 
being  admitted  by  the  Court,  they  except  to  the  aarae  as  error. 

They  also  objected  to  evidence,  to  shew  that  the  slavee  fieed 
and  manumitted  by  the  Will,  were  in  the  State  of  Ohio;  which 
being  admitted  by  the  Court,  they  excepted  to  the  decisiou  a«  er- 
roneous. 

They  also  objected  to  the  books  of  the  Ordinary,  containing 
the  returns  of  the  Executors,  going'  in  evidence  to  bring  construc- 
tive notice  to  the  heirs  of  the  acts  of  the  executors ;  which  being 
admitted  by  the  Couit,  they  excepted  to  the  decision  as  errone- 
ous. 

The  will  of  Marshal  Keith  is  set  forth  at  length  in  the  opinion 
of  the  Court,  to  which  the  reader  is  referred. 

The  testimony  adduced  on  the  trial  of  the  issue  as  agreed  on, 

"  That  Vance  and  wife,  and  Hibler  and  wife,  received  from  the 
Executors  the  amount  of  the  specific  bequests  made  to  them  by 
the  will,  and  receipted  for  them  in  March  1843 ;  that  Hibler  re- 
aided  in  Augusta  at  the  time  of  Keith's  death,  and  until  the  Fall 
of  1846  ;  that  Vance,  during  that  time  and  to  the  present,  resides 
in  Edgefield  District,  S.  C.  about  25  miles  above  Hamburg, 

"  That  the  Executors  have  paid,  under  the  residuary  clause  of 
the  will,  to  the  persons  therein  named,  about  840,000. 

"  That  the  slaves  bequeathed  to  be  free,  went  to  Ohio  within  a 
year  or  two  after  Keith's  death ;  as  well  as  Alfred,  Daniel  and 
Thornton,  bequeathed  to  the  Colonization  Society ;  and  that  the 
Executors  paid  to  them,  the  shares  of  stock  bequeathed  to  them, 
on  the  condition  of  their  going  to  Liberia,  without  lieir  going 
there;  Jones,  to. whom  Thornton  was  conditionally  bequeathed! 
giving  his  assent. 

"  That  the  doe  execution  of  the  will  was  proved  by  two  of  the 
Bubecribing  witnesses,  the  other  being  dead;  and  that  the  Exec- 
Qtora  made  regular  returns  of  their  receipts  and  expenditures  to 
the  Court  of  OiJinary  ;  five  of  such  returns  being  in  evidence." 

The  Court  charged  the  Jury: 

Ist,  "  That  the  heirs  at  law,  at  whose  instance  the  Executors 
are  cited  to  make  proof  of  the  will,  are  not  entitled  to  be  heard 
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in  Cnurt  on  tlirs  issue,  without  first  having  brougiit  and  deposited 
in  Court,  the  amount  of  the  several  legacies  received  by  tlicro  un- 
der the  will. 

2nd,  "  Thai  a  will  is  not  "  utterly  null  and  void,"  under  the 
4th  Bcction  of  the  Statute  of  1818 ;  because  certain  clauses  in  it. 
Slight  be  for  the  freeing  and  manumitting  of  slaves. 

3rd,  "  That  the  clauses  of  a  will  containing  bequests  to  Exec- 
utora  as  tmstccs  for  the  use  of  slaves,  were  not  utterly  void  un- 
der the  Acts  of  1301  and  1S13,  unless  it  appeai-ed  that  it  was  the 
absolute  intention  of  the  testator,  that  the  slaves  should  remaio  in 
Georgia. 

4th,  "  That  the  beijuests  of  slaves  and  other  property  to  the 
Executors  of  a  will,  as  trustees  for  the  use  of  the  slaves,  was  not 
void,  unless  made  with  the  absolute  intention,  that  the  slaves  hav- 
ing the  beneficiary  interest,  should  remain  in  ibis  State  ;  and  that 
on  such  slave,  going  to  a  free  State,  they  would  hold  the  Execu- 
tors accountable  for  the  propeity  held  by  them  under  such  tnist." 

To  all  which  plaintiffs  in  eri'or  excepted,  and  now  allege  the 


Snead  &  MiLLEDOB,  for  plaintiff,  in  error. 

I.  In  relation'  to  the  pleadings,  the  Court  erred, 

Ist,  By  over-ruling  the  motion  of  plaintiffs  in  error  to  exclude 
the  allegata  of  defendants,  as  pait  of  the  pleadings  : 

Because,  no  notice  of  its  contents  was  given  to  the  opposite 
paity.  Rtdet  of  Court,  title  Appeal,  Ath  clause,  1st  see.  Hatch- 
kiss,  943. 

3nd,  In  over-ruling  the  motloit  to  strike  out  the  leeond  ground 
of  defendant's  pleadings : 

Because,  if  regularly  before  the  Court,  this  giound  was  inap 
pticable  to  the  issue — And  further,  it  not  being  inconsistent  that 
the  plaintiffs  should  have  rights,  as  heirs  at  law,  as  well  as  lega- 
tees. Judiciary  Act  of  1199.  Hotchkist,  547,  sec.  U,  titie.  Peti- 
tion and  Process.  Answers  Rales  of  Court,  do.  943,  id  ser.  2 
Kinne,  722. 

II.  In  the  admission  of  improper  evidence  to  the  Juiy,  the 
Court  erred 

lat,  In  admitting  the  receipts  of  plaintiffs  in  error,  for  bequests 
under  the  will : 

Because,  irrelevant  to  the  issue ;  and  if  the  pleadings  wei« 
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improperly  roialneJ,  ihcro  was  no  gVciund  to  justily  tlieir  admis- 

Slid,  In  admitting  testimotiy  to  show  that  the  slaves  fieed  bjr 
the  will,  were  in  Ohio  : 

Because,  the  slaves  being  in  another  State,  could  not  render 
them  legally  free,  if  the  will  be  in  contravention  of  the  laws  of 
this  State.  Whetler'i  Law  of  Slavery,  31i,3l2~ci(ijig  Ttfi  Loit- 
inana  Rep.  135,    Marif  vs.  Morrii. 

3rd,  In  admitting  the  retuma  of  the  Executors  to  the  Court  of 
Ordinary : 

Because,  they  were  not  proper  evidence  to  charge  the  heirs 
with  a  knowledge  of  ihe  adminiatvation  by  the  Executore  under 
the  will,  further  than  the  heirs  wern  connected  with  such  acts. 

III.  In  the  charge  delivered  to  the  Jury,  tlie  Court  eiTed, 

Ist,  In  instructing  the  Jury,  that  the  heira  at  law  had  no  right 
to  be  heard  in  Court  on  the  issue,  without  first  bringing  and  de- 
positing in  Court,  the  specific  bequests  received  by  them  under 
the  will  i 

Becatse,  a  party  holding  the  affirmative,  (the  Executors  in  the 
issue  of  probate,)  is  bound,  fully,  plainly  and  distinctly,  to  set 
forth  his  charge  or  allegation,  (the  grounds  on  which  the  will 
should  be  sustained,)  that  those  holding  the  negative,  may  hare 
notice  of  what  they  are  called  on  to  defend.  And  further.  Be- 
cause the  point  thus  given  in  charge,  was  not  plead  by  the  Exe- 
cutors as  being  relied  on  as  an  estoppel  to  the  heii-s, 

2nd,  In  charging.  That  a  will  was  not  utterly  null  and  void,  un- 
der the  4tb  section  of  the  Act  of  1818;  because  certain  clauses 
in  it  might  be  for  the  freeing  and  manumitting  of  slaves — but  the 
illegal  clauses  only : 

Because,  a  will  manumitting  slaves,  is  not  only  void  as  to  the 
clauses  having  that  object,  but  is  ulterlif  null  and  void.  Act  of 
1818,  Lamar'M  Digeit,  811,  Ath  tec. 

3d,  In  charging.  That  the  clauses  of  a  will  containing  bequests 
of  slaves  and  other  property,  to  Executors  as  ti-nstees  for  the  use 
of  the  slaves,  were  not  utterly  void  under  the  Acts  of  1801  and 
1818,  unless  it  appeared  to  be  the  absolute  intention  of  the  tes- 
tator, that  the  slaves  should  remain  in  Georgia  : 

Because,  not  only  such  clauses,  but  the  whole  will  is  void — 
whether  the  testator  intended  the  slaves  should  remain  tn  the 
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State  or  not ;  and  if  inteodBil  to  go  sway,  it  should  bare  been  «i- 
prewed  in  the  will.     Act  of  1818,  Lamai'i  Dig.  811,  tte.  4. 

4th,  In  charging-.  That  the  bequest  of  slarea  and  other  proper- 
ty, to  the  Executors  of  a  will,  aa  trustees  for  the  use  of  the  slaves, 
is  sot  void,  unless  made  with  the  absolute  intention  that  the 
Blaves  having  the  beneficiary  interest,  should  remain  in  this  State. 
And  that  on  stich  Blares  gcnng  to  a  free  State,  they  could  hold  ibe 
Executors  accountable  for  the  property  held-by  them  under  socli 
trust,  and  compel  a  enirender  of  the  legal  title  : 

Because,  slaves  cannot  acquire  any  right,  either  at  Law  or  is 
Equity,  by  devise,  and  sudi  bequeata  beingvoid  by  oiu-  StabOe, 
no  such  claim  could  be  enforcad  by  reason  (^the  slaves  going  to 
a  free  State.  Act  ^1818,  I^mat't  Dig.  815,  «c.  8.  Wietttr 
on  8latery,  6,  190,  191,  287,  387. 

Charles  J.  Jenkins  &  Andbgit  J.  Mjllbk,  for  defendants  in 
error,  cited  the  following  points  and  authorities. 

Ist.  The  Statutes  of  J801  and  1818,  were  intended  only  to  pre- 
vent the  emancipation  of  slaves  to  remain  in  the  State  of  Geor- 
gia. 

No  scheme  of  etnancipalion,  connected  with  and  dopeadant 
upon  the  permanent  removal  of  the  slaves  emancipated  from 
the  State,  is  illegal.  D%Sley't  ReporU,  170.  R.  M.  Gkarittm't  Rt- 
porU,  543.  AcU  of  1801,  1818,  Pmce,  787,  795.  7  SwuJi* 
tf  MartAalTt  Reptt.  663.  5  Hmoarit  MU*.  RepU.  305.  2  BJT* 
Chan.  RepU.  S.  O.  304. 

3d.  In  construing  a  will,  the  testator  is  to  be  presumed  to  have 
intended  obedience,  rather  than  disobedience  to  law. 

The  rational  construction  of  Keith's  will  is,  that  be  intended 
the  slaves  he  proposed  to  emancipate,  to  be  fiee  in  Georgia,  if 
they  coold  lawfully  be  so  ;  otherwise,  that  diey  should  be  sent 
where  they  could  enjoy  freedom. 

3d.  If  the  will  admits  of  this  construction,  the  whole  will  must 
•tand. 

IfncM — if  the  Court  should  be  of  opinion  that  the  manntnitting 
clauses  conflict  with  the  Statutes,  then  only  those  ctaoses  are 
void,  and  the  rest  of  the  will  is  good.  Zd  See.  of  the  Statute  ef 
1801,  amended  by  2d  Sec.  of  the  Sttttnte  ^1818.  8  Baaet  Rep. 
231.  a  WUeon's  Rep,  347.  8  Term.  Rep.  411.  1  Edl/t  £47. 
405. 

4th.  The  long  acquiescence  of  the  plaintiSs  in  error,  aiterpro- 
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bate  in  common  form,  with  knowledge  that  the  Executors  were 
proceeding  to  execute  tbe  will,  and  permitting  tbem  to  remove 
die  slaves  intended  for  emancipation,  should  estop  them  fWim 
now  bringing  the  will  in  suit.  1  WiUiam  o)t  Ex'rt,  194.  1  Eng. 
Eoel.  RtpU.  239,  ^  eatei  in  note. 

Sib.  Legatees  who  have  received  legacies  from  the  Executors, 
cannot  be  permitted  afterwards  to  bring  the  will  in  suit,  without 
bringing  in  and  depttsiting  the  legacies  so  received.  1  WtUianu 
on  E^n,  194.     2  Eng,  Eccl.  RrpU.,  135,  514. 

6th.  The  Court  properly  oTemiled  the  motions  in  relation  to 
the  pleadings;  tfaey  being  then  amendable.  Rula  of  Superior 
Court. 

Bg  the  Court. — Lumpkin,  J.  deliTering  the  opinion. 

In  1839,  Marshall  Keith,  ofthe  county  ofCoIumbia,  duly  made 
and  published  bis  last  will  and  testament  in  the  wordsfbllowing,  to 
wit :  "In  the  name  of  God,  amen  ;  I  Marshall  Keith,  of  the  county  of 
Columbia  and  State  of  Gtoorgia,  do  make  this  my  last  will  and  tes- 
tament in  the  words  following ;  that  is  to  say,  in  the  first  place,  I 
give  and  bequeath  unto  Joseph  Jones,  alias  Keith,  one  negro  girl 
now  in  Alabama,  named  Jane,  together  with  her  increase,  to  him 
and  his  heirs  forever.  Then  I  give  and  bequeath  unto  said  Jo- 
seph and  John  Jones,  alias  Keith,  all  my  pi-operty  in  Alabama, 
both  real  and  personal;  also,  the  crop  or  crops  on  hand  at  my 
death.  I  also  give  to  the  said  Joseph  and  John,  the  following  ne- 
g^roes  now  in  Georgia;  viz  :  Zach,  and  his  sister  Martha  ;  Jack, 
and  hb  wife  Aggey,  together  with  all  Aggey's  children  ;  Deiley 
and  her  children,  and  Jim,  together  with  the  increase  of  the  fe- 
males, to  them  and  their  heirs  forever.  Item — I  give  and  be- 
queath to  Mary  Jones,  wife  of  Wm.  Jones  of  Augusta,  (Gin  ma- 
ker,) the  land  I  purchased  of  John  Wood ;  also  the  land  I  pur- 
chased of  Shackelford  and  McNair  ;  also  eighty  acres  of  land,  be- 
ginning at  a  planted  rock,  near  a  red  oak  stump,  it  being  one  ^  ~ 
McNair's  comers,  running  a  northerly  coune  with  McKinney's  y^ 
line,  a  sufBcient  distance  on  said  line,  thence  westwardly  to  Fos-  ^ 
ter*s  old  fields,  to  make  the  eighty  acres;  it  being  part  of  the 
land  purchased  of  McKinney  and  adjoining  McNair,  which  said 
land,  1  give  to  her  and  her  heirs  forever.  Item — In  addition  to 
what  I  have  given  said  Mary  Jones,  I  give  and  bequeath  the  fol- 
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lowing  negroes,  viz  :  Malinda,  and  aH  her  cbildran  younger  than 
Martha  ;  Letlia  and  liev  children,  viz :  Edmond,  Shih  snJ  Ma* 
tilda,  also  Ingrabam,  to  her  and  her  heirs  forever;  together  with 
the  increase  of  the  females.  Item — I  give  and  betjueath  nnto  Ju- 
dith  Jone^,  alias  K.eith,  all  my  lands  not  othenvise  devued,  lying 
un  the  west  side  of  the  road  leading  to  Fary's  Fony,  to  her  and 
her  heira  forever.  Item — I  give  and  bequeath  tosaiil  Judith, the 
following  negi-oes,  viz  :  Jeffrey,  Violet  and  her  children  younger 
than  Shadrack,  inclusive  ;  also  Sauney,  Eliza  and  her  children, 
Billy,  and  Daphney  and  her  children  j  Jane  and  her  children ; 
John,  and  Nelson  and  Esther;  Aleck,  and  Isabella  with  her 
youngcat  child  Athena,  together  with  the  increase  of  the  female*, 
to  her  and  her  heira  forever. 

■  Iiem — It  is  my  desire,  that  my  servant  Ishmael  should  be  freed ; 
but  if  that  cannot  be  accomplished,  I  give  him  to  my  Executors 
hereinafter  named,  in  trust,  for  hia  own  use,  to  go  wherever  be 
may  please,  and  if  it  suits  him  to  take  with  him,  sell  ordidposeof^ 
the  pi'opeity  hei-einaficr  devised  to  my  Executors,  in  trust  fer 
said  Iijlimael ;  he  making  in  writing,  application  forthat  purpose, 
to  my  said  Excculoi's ;  in  which  case,  I  do  authorize  my  said  Ex- 
ecutors to  sell  all  or  any  part  thereof,  the  proceeds  to  be  j>aid  to 
him,  the  said  Ishmael.'  Item — I  give  to  my  Executors  in  trust, 
for  l!ic  use  of  said  Ishmael,  one  hundred  and  fifty  shares  of  the 
Mechanics'  Bank  of  Augusta.  I  altto  give  to  my  said  Executors, 
in  trust,  as  a  home  for  the  said  Ishmael,  and  his  sisters  Minny 
and  Elizabeth  hereinafter  named,  all  my  land  on  the  east  side  of 
Fury's  Ferry  i"oad,  to  be  nnder  the  sole  direction  and  control  of 
the  said  Ishmael ;  but  should  the  said  land  be  sold  as  above,  it  is 
my  will  and  desire  that  Minny  should  receive  one  third  of  the 
amount  of  the  sale.  I  also  give  to  ray  Executoi?  in  trust,  afore- 
said, for  the  use  of  Ishmael,  the  following,  viz  :  Hannibal,  Delila 
and  her  two  children  Ned  and  George,  also,  the  blacksmith's 
tools ;  choice  of  one  cart  and  oxen ;  choice  of  my  horses,  and 
choice  of  three  mules;  also,  corn,  fodder  and  pork  for  one  year; 
also  slock  of  cuttle,  sheep  and  hogs,  as  many  as  my  Execuiora 
may  deem  necessary;  also,  one  bed  and  furniture;  all  of  the 
above  property  I  give  to  my  Executors,  in  trust,-  for  the  said  Ish- 
mael and  bis  hoirs,  forever,  with  power  to  will  the  same.  I  al- 
so give  in  like  "manner,  to  my  Executors  in  trust  for  Isliraacl,  the 
following  negroes:  Boling,  Robert  and  Grocn,  children  of  yel- 
low Agg,  in  like  manner. 
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Inordertoprevetit  repetition,  what  1  leave  to  Minny  and  Eliz- 
abeth, I  leave  in  the  same  manner,  aa  what  I  have  left  Ishmael, 
and  I  leave  them  in  like  manner  in  trasi  for  their  own  use.  Item, 
1  give  to  my  Executors,  in  trust,  for  Minny  and  her  heira,  one 
hundred  ehares  of  Mechanic's  Bank  of  Augusta,  a  girl  named 
Blanche,  also  Mints,  also  one  bed  and  furniture, spinning  wheel,' 
and  loom.  Ittm,  I  gire  in  trust  to  my  Executora  in  Dust  for  Eliza- 
beh,  fifteen  shares  of  Mechanic's  Bank  of  Augusta,  and  one  bed  and 
furniture.  Item,  1  give  to  my  brother  laham,  in  trust  for  my  sis- 
ter Susan  for  life,  and  at  her  decease  to  be  divided  among  her 
children,  one  hundred  shares  of  the  Insurance  and  Trust  Com- 
pany of  Augusta,  the  dividends  to  be  paid  to  him  or  his  attorney. 
Stem,  I  give  in  trust  to  William  Jones  of  Augusta,  (gin-maker,) 
fifteen  shares  of  the  Mechanic's  Bank  of  Augusta,  for  the  iiae  of 
James  Jones,  the  dividends  to  lie  paid  to  the  said  Jones  during 
his  life,  and  at  his  death  I  give  the  same  to  the  said  William 
Jones,  to  him  and  his  heirs  forever,  /fern,  I  give  to  my  nephew, 
Tarlton  F.  Keith,  fifteen  shares  of  the  Mechanic's  Bank  of  Au- 
gusta, in  lieu  of  bis  tight  of  one-thiid  of  one-fifth  of  my  mother's 
dower,  negroes,  in  my  possession,  having  purchased  all  the  other 
parts,  and  the  aforesaid  one-third  of  one-fifth,  being  hb  propor- 
tion as  one  of  the  heirs  of  my  late  father,  and  in  lieu  of  any  claim 
which  he  may  suppose  he  has  against  me.  Item,  I  give  and  be- 
queath to  my  niece,  Judith  Hihler,  twenty-five  shares  of  the  Me- 
chanic's Bank  of  Augusta,  and  at  her  death,  I  give  the  same  to 
her  children  ;  ,also  one  bed  and  fiimiture.  Bern,  I  give  and  be- 
queath to  my  niece,  Harriet  Vance,  ten  shares  of  the  Mechanic's 
Bank  of  Augusta.  Item,  I  give  to  the  Seci'etary  of  the  Coloniza- 
tion Society,  the  following  negroes,  viz :  Alfred,  Daniel  and 
Thornton,  for  the  purpose  of  being  sent  to  Liberia,  and  also  five 
shares  of  the  Mechanic's  Bank  of  Augusta  for  earJi— the  proceeds 
to  be  paid  to  them  or  the  survivor,  on  their  arrival  in  Liberia,  and 
for  no  other  use  orpurpose.  And  as  I  leave  it  optional  with  them 
to  go  or  not,  should  they  or  either  of  them  refuse,  I  give  him  or 
ibem  as  follows  :  Alfred  and  Daniel  I  give  to  my  Executors  in 
trust,  for  the  use  of  Ishmael — and  also,  the  shai'es  of  the  Mechan- 
ic's Bank  given  for  them  in  Liberia.  Item,  should  Thornton  re- 
faee  to  go  to  Liberia,  I  give  faim  and  the  aforesaid  five  shares,  to 
Wm.  Jones,  (gin-maker.) 

Item. — I  give  my  servant  Nancy  in  trust  to  my  Executors  for 
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her  own  use.  charging  her  maintenance  on  her  son  lahmael 
Item, — I  give  my  servant  Ned,  blacksmith,  to  my  Executors  in 
trust,  for  hu  own  use,  and  also  five  shares  of  Mechanic's  Bank 
for  his  m si nte nance,  and  at  his  death,  I  give  the  same  to  UiniaeL 
lUtn. — In  further  consideration,  I  give  and  bequeath  to  said  Ma- 
ry Jones,  all  the  land  purchased  of  McKenners  on  the  east  nde 
of  the  road  leading  to  Fury's  Ferry,  but  the  part  of  the  80  acres 
hetbre  mentioned,  lying  on  the  west  side  of  said  road,  I  give  to 
Judith.  I  also  give  to  said  Mary  a  negro  man  named  Ben,  to 
her  and  her  heira  forever.  Item. — I  give  and  bequeath  to  the 
aforesaid  Judith,  eight  mules,  one  wagon,  cart,  and  yoke  uf  oxen, 
stock  of  cattle,  hogs,  and  sheep,  for  her  plantation,  one  choice  of 
beds  and  furniture,  one  half-dozen  chairs,  one  large  table,  side- 
board and  settee ;  also,  com,  fodder,  and  pork,  for  one  year,  the 
^n  on  the  plantation,  and  plantation  tools.  Item. — I  give  to  Ma- 
ry Jones  five  mules,  one  wagon,  one  yoke  of  oxen  and  cait,  suf- 
ficiency of  cattle,  hogs  and  sheep  for  the  plantation  ;  alsoi  com, 
fodder,  and  pork  for  one  year,  plantation  tools,  tec  Item. — I 
give  in  trust  to  my  Executore,  for  the  use  of  said  Ishmael  and 
Minny,  the  residue  of  my  furniture,  excepting  such  chairs  aaJohn 
can  take  to  Alabama.  Item. — I  give  and  bequeath  to  the  afore- 
said Joseph  and  John,  one  wagon  and  gear,  and  five  mulee  to 
take  negroes  given  them  to  Alabama,  and  it  is  my  will  that  the 
expense  of  carrying  said  negroes,  should  be  paid  out  of  my  es- 
tate. Item. — I  give  and  bequeath  to  the  aforesaid  John,  second 
choice  of  my  horses,  my  gold  watch,  bed,  aitd  furniture,  and  as 
many  chairs  aa  he  can  carry  to  Alabama.  Item, — It  is  my  will 
and  desire  that  the  servants  I  have  freed  or  left  in  trust,  and  the 
property  to  be  sent  to  Alabama,  should  not  be  appraised.  It  is 
further  my  will  and  desire,  that  my  Executors  should  not  suffer 
those  servants  I  have  freed  or  lefl  in  trust,  to  live  in,  or  within 
three  miles  of  any  town  or  village  in  Georgia  or  Carolina 
Item. — ^I  release  to  James  Payne  of  Va.  Isaac  Storm  of  Ala- 
bama, and  Isaac  Hibbler,  what  they  may  be  indebted  to  me  at 
my  death.  Item. — After  all  my  just  debts  are  paid,  I  give  and 
bequeath  unto  the  suns  of  my  brother  James  and  my  brodier 
John,  the  residue  of  my  property  of  whatever  nature  or  kind  •*■ 
ever,  to  them  and  their  heirs  forever,  to  be  equally  divided  h^ 
tween  them,  or  the  survivon  of  them.  And  lastly,  I  do  hereby 
appoint  my  frieiids,  George  Crawford,   f^  Richmond,  Joniu 
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Crawford,  of  Columbia  Co.,  Wm,  Jonea,  aforesaid,  of  AuguHta, 
and  Turner  Clanton,  of  Columbia,  Executors  of  this,  my  last 
will.  And  I  do  further  appoint  Joseph  and  John  Jones,  afore- 
said, my  Executors  in  Alabama,  hereby  revoking  all  wills  by  me 
heretofore  made. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  at  my  page, 
and  affixed  my  seal,  this  Eighteenth  day  of  May,  in  the  year  of 
our  Lord,  1839.  Marshall  Keith,  [l.  s.] 

In  the  presence  of 

Jab.  G.  Stallinob, 

Isaac  Bbtan, 

W.   C.   BaRRXBILL. 

Gkoroia,  Colombia  Coitntt  : 

In  the  Court  of  Ordinary,  James  G.  Stallings.  Isaac  Bryan 
and  Wm.  C.  Berryhill,  the  three  subscribing  witnesses  to  the 
within  and  foregoing  instrument,  after  being  duly  sworn,  upon 
the  Holy  Evangelist,  depose  and  say  that  they  were  peraonally  . 
present,  and  saw  the  testator,  Marshall  Keith,  in  life,  sign,  seal, 
pronounce  and  declare  the  same  to  be  his  last  will  and  testament ; 
that  the  testator  was  of  sound  and  disposing  mind  and  memory, 
at  the  doing  thereof,  and  that  they  subscribed  the  same  as  wit- 
nesses thereto — all  done  at  the  request  and  in  the  presence  of  the 
testator,  and  in  the  presence  of  each  other, 

Jas.  G.  St al  linos, 
Isaac  BaTAN, 

W.  CBERRTHtLL. 

Sworn  to  in  open  Court,  this  3d  day  of  January,  1842. 

G.  Jones,  Clerk. 

It  will  be  perceived  that  the  testator  departed  this  life,  with- 
out  revoking,  or  in  any  manner  altering  said  instrument,  and 
that  the  same  ws)  duly  proven  by  all  three  of  the  subscribing 
witnesses,  and  admitted  to  record  by  the  proper  Court,  on  the 
3d  day  of  Jannaiy,  1842.  Three  af  the  four  Georgia  Execu- 
tors qualified,  namely,  George  W.  Crawford,  William  Jones, 
and  Turner  Clanton,  and  proceeded  immediately  to  execute  the 
will.  On  the  28th  of  January,  1847,  something  upwai-ds  of  five 
years  after  the  probate  of  the  will,  Hibler  and  wife,  Vance  and 
wife,  and  Tarlton  F.  Keith,  next  of  kin  of  the  testator,  called 
opontheExecutors  to  produce  the  will  of  the  deceased,  and  prove 
the  same  id  solemn  form,  on  the  first  Monday  in  March  thereaf- 
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ter.     Ace orili ugly,  t)ic  Executoi's  appeai'cd,  pruduccd  the  paper, 
anil  inrvisieil  tliat  it  was  the  last  will  and  testament  of  Marshall 
Kciih,  deceased  ;  they  furthor  urged  that  the  pervons  at  whose 
iuBtanco  they  bad  been  summoned  to  prove  said  will  in  Bolemn 

form,  were  fully  Infnr^npil   nrrlm  jn-nnf -fttprwafjji  ruifpn^fm    foHD, 

acquiesced  in  tb&^oine,  ^••'^^-^  icj./-^...)  ■m''"r  '^  and  peijnitted 
the  Executory  to  go  on  in  tbu  execiUloo  tbecooC  withauL  objec- 
tion, for. mare. than  five,  years,  until  the  estatS"  wSa  pretty-well 
adminietei'cd.  Wherefore,  they  pi'ayed  that  the  eaid  paper  might 
be  fully  anil  wholly  established,  as  the  last  will  and  testament  of 
their  testator. 

The  pro-movants,  on  the  contrary,  contended  that  this  paper, 
puiportiiig  to  be  the  last  will  and 'testaraent  of  Marahall  Keith, 
deceased,  was  utterly  null  and  void  by  the  laws  of  the  land,  and 
ill  violation  of  the  public  policy  of  the  State,  the  testator  having 
attempted  therein  to  manumit  bis  elafes,  which  is  expressly  in- 
liibited  by  the  Statuttv  of  Georgia. 

The  case  being  appealed  by  consent,  to  the  Superior  Conrt, 
was  finally  tried  at  the  March  term,  1848 — Hia  Honor,  Judge 
Holt  presiding — Tarlion  F.  Keith,  one  of  the  caveators,  withdretr 
from  the  litigation.  The  Special  Juiy  found  a  verdict  for  the 
EKecutoTii. 

Various  eiTors  are  alleged  to  have  been  committed  during  the 
progi'eBS  of  the  trial,  which  it  becomes  our  duty  to  consider. 

[1.]  Ist.  A  motion  was  made  to  exclude  the  defence  of  the 
Executors,  on  the  ground  that  no  notice  was  given  of  it  to  the  op- 
posite party.  From  the  recoi'd.  before  us,  it  would  appear  that 
thedefence  was  regularly  filedattbe  March  term,  1847,  of  the  Court 
of  Ordbary,  and  that  it  bad  been  transmitted  by  the  Clerk  of  that 
Court,  up  to  the  Superior  Court,  with  the  other  pleadings  in  the 
case.  But  grant  that  it  was  in  fact  filed  intermediate  the  enter- 
ing of  the  appeal  and  of  the  trial.  Under  the  Rules  of  Court, 
regulating  amendments  on  the  appeal,  it  was  competent  fi>r  the 
Court,  in  the  exei-cise  of  its  discretion,  to  have  permitted  tbo 
plea  or  protest  of  the  Executors  to  be  amended,  even  aAsr  the 
case  was  submitted  to  the  Jury;, and  if  the  opposite  party  would 
state  that  he  was  taken  by  surprise,  the  Court  would  have  con- 
tinued the  case  at  the  instance  of  the  amending  party.  No  such 
motion  was  made ;  we  must  therefore  overrule  this  objectiou. 

3d.  The  caveators  ^plied  to  have  the  second  ground  of  da- 
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fence  stricken  out,  for  the  reason  that  it  was  not  pertinent  to  the 
isBue.  That  ground  was,  that  the  peraona  at  whose  instance  the 
Executors  had  heen  cited,  had  for  a  long  tiino  accjuiesced  in  the 
will,  received  legacies  under  it,  and  suffered  the  Executors,  know- 
ing^y,  to  proceed  in  the  execution  thereof,  without  complaint, 
until  the  estate  was  almost  fully  adroinistered.  The  Circuit 
Judge  reiused  this  application,  and  this  decision  is  excepted  to. 

[2,]  We  will  state,  succinctly,  what  we  undel^ttind  to  be  the 
law  upon  this  point.  The  next  of  kin,  as  such  merely,  are  enti- 
tled of  common  right,  to  call  for  the  proof  in  solemn  form  of  the 
will  of  the  deceased.  And  the  mere  acquiescence  of  the  next  of 
kin,  to  the  probate  being  taken  in  common  form,  ia  no  bar  to  tbo 
exercise  of  this  right,  even  though  they  may  have  received  a  leg- 
acy under  the  will- 

[3.]  And  the  time  within  which  this  may  be  done,  is  not,  and 
from  the  nature  of  the  case,  cannot  be  very  accurately  designated. 
In  England,  it  has  been  bold  that  a  will  may  be  called  in,  and  the 
probate  contested,  after  a  lapse  of  twenty  years  from  the  probate 
in  common  form.  Sattewhite  vn.  Satttwhile,  1  Eng.  Eccl.  Rep. 
151.  Titaucan  vt.  Ga;(fer,Ib.  425,  And  Bacon  mentions  a  case, 
when,  after  the  lapse  of  forty  years,  the  heirs  of  the  deceased 
wore  permitted  to  contest  the  will.  The  Legislatui-e  of  Georgia 
in  1845,  passed  a  Statute  of  Limitations  upon  this  subject,  and 
fixed  upon  seven  years  as  the  period  after  which  this  shall  not  he 
done,  exceptin  caso  of  infancy.  Pamphlet  L.  1846, ;?.  39.  But 
this  proceeding  must  be  determined  by  the  law  as  it  stood-before 
that  time.  And  we  would  not  be  understood  as  expressing  any 
opinion  as  to  whether  a  party  might  not,  even  under  the  Statute, 
lose  the  right,  under  the  peculiar  circumstances  of  the  case,  be- 
fore the  seven  years  had  expired. 

[4.]  1  will  now  state  what  we  conceive  to  be  the  qualification 
of  the  general  doctrinejust  laid  down,  as  to  the  right  of  heirs  and 
distributees  to  the  re-probate  of  the  will.  Long  acquiescence  by 
the  next  of  kin  in  the  provisions  of  the  will  ma^,  and  in  the  opin- 
ion of  this  Court,  does  in  the  present  case  amount  to  such  a  wai- 
ver of  their  rights,  as  to  preclude  them  from  gainsaying  the  first 
probate,  and  putting  the  will  again  in  suit,  unless  their  delay  is 
accounted  for  or  excused  by  some  special  circumstance,  as  infan- 
cy, absence  from  the  country,  or  such  like  disability.  1  Wmt.  on 
Ea^rt,  193,  194.  1  Eng.  Ecc.  R.  339.  2  lb.  135,  514. 
VOL.  ir.  58 
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Has  any  such  explanation  been  rendered  by  ibe  next  of  kin  oo 
the  preaenC  occasion  ?  The  record  does  not  diaclose  any.  On 
the  contrary,  the  transcript  before  us  establishes,  that  these  faein 
not  only  received  legacies  under  the  will,  but  from  thecontiguity 
of  their  resideace,  and  other  conBideisticDs,  the  conclusion  is  ir- 
resbtibte,  that  they  were  fully  apprized  of  the  provisions  of  the 
wilL  And  after  standing  by  for  fire  years,  and  seeing  the  Exec- 
utors, in  the  discharge  of  what  they  believed  to  be  theirdnty,  dis- 
tribute the  estate,  by  the  payment  of  legacies,  and  the  removal  of 
the  negroes,  who  were  freed  by  the  will,  to  the  Stale  of  Ohio, 
whence  it  would  be  impossible  to  reclaim  or  recall  them,  now 
come  forward  at  this  lateday,without  assigning  any  excuse  what- 
ever for  their  tardiness,  undertake  to  set  aside  the  will  id  tote,  and 
[5.]  have  the  estate  distributed,  as  in  cases  of  intestacy;  and  that 
too  without  bringing  back,  or  even  offering  to  return  the  lega- 
cies which  have  been  paid  them  hy  the  acting  Kxecutors.  To 
countenance  such  conduct  would,  in  the  opinion  (^this  Court,  be 
contrary  to  right  and  juatioe.  AH  persons,  naturally,  seek  to  en- 
joy what  pi'operly  belongs  to  them  ;  and  after  remaining  nlent  so 
long  a  time,  the  infei'ence  fairly  deducible  by  the  Executors  from 
their  neglect,  was,  either  that  they  were  satisfied  of  the  validity  of 
the  will,  or,  if  void,  that  they  intended  to  relinquish  any  benefit 
which  might  accrue  to  theni  from  its  overthrow. 

And  having  come  to  this  conclusion, it  saves  us  the  necessity  o( 
deciding  the  other  grounds,  taken  in  tbe  Bill  of  Exceptioiu,  and 
pressed  with  most  commendable  zeal  and  ability  by  the  counsel 
for  tbe  plaintiffs  in  error.  And  we  are  glad  to  be  thus  relieved, 
for  tbe  remaining  (|uestione  involve  matters  of  the  greatest  import. 

[6.]  As  to  so  much  and  such  parts  of  tbe  will  as  authorize  dta 
eroancipationof  three  of  the  testator's  slaves  in  Liberia,  we  are 
clear  that  it  was  entirely  competent  for  him  to  make  ouch  pott 
mortem  disposition  ofhis  negroes.  Owners  can,  in  their  lifetime, 
carry  or  send  their  slaves  to  the  coast  of  Africa  to  be  cohmised, 
or  elsewhere,  (or  the  purpose  of  freeing  them.  And  they  can  ap- 
propriate the  whole,  or  any  portion  of  the  remainder  of  their 
property,  if  they  so  please,  to  their  transportation  and  mainte- 
[7.]  nance  in  their  new  homes.  We  hold  it  equally  certain,  that 
they  can  direct  the  same  thingto  bedonehy  their  Executors,  after 
their  death.  Foreign  emancipation  neither  conflicta  with  tbe  let- 
ter or  spirit  of  our  municipal  regulations  relative  to  thia  subject. 


by  Google 


MILLEDGEVILLE,  MAY  TERM,  1848. 


Vance  m.  Crawford. 


On  the  contrary,  it  is  in  accordance  with  ourdeclared  policy.  Th? 
colored  population  in  the  U.  States  in  1790,  was  697,697.  It  is  now 
nearly  3,000,000.  It  baa  grown  fW>in  aiDolehillto  a  mountain.  It 
haa  been  the  constant  effort  of  our  State,  as  declared  in  the 
strongest  language,  and  seconded  by  the  sternest  penat  enact- 
ments, to  prevent  the  increase  of  this  population.  We  believe 
that  it  is  the  interest  of  both  races,  that  the  number  of  blacks 
should  not  be  augmented.  But  we  mast  say,  that  we  should  find 
it  extremely  difficult  to  reconcile  tbe  other  clauses  in  this  will,  to 
the  settled  and  uniform  policy  of  our  Legislature,  which  forbids 
and  rebukes,  in  the  sternest  terms,  all  attempts  at  domestic  msn- 
umisuon,  whether  open  or  covert,  directly  or  in  irutt ;  a  policy 
too,  which  we  hold  to  be  founded  in  the  moat  manifest  wisdom 
and  propriety.  We  need  not  dilate  on  this  prolific  source  of 
mischief.  We  feel  it  to  be  an  imperative  duty  to  see  to  it, 
that  the  laws  are  not  evaded,  which  have  been  wisely  and  studi- 
ously framed,  to  prevent  the  extension  of  the  evil,  Neithar  hu- 
manity, nor  reUgion,  nor  common  justice,  requires  of  ua  to  sanc- 
tion or  favor  domestic  emancipation  ;  to  give  our  slaves  their  lib- 
erty at  the  risk  of  losing  our  own.  They  are  incapable  of  taking 
part  with  oaraelves,  in  the  exercise  of  self-government.  To  set 
op  a  model  empire  for  the  world,  God  in  His  wisdom  planted  on 
this  vii^n  aoij,  the  beat  blood  of  the  human i family.  To  allow  it 
to  be  contaminated,  is  to  be  recreant  to  the  weighty  and  solemn 
trust  committed  to  our  hands.  Republican  institutions  cannot 
exist  in  Mexico,  or  the  commingled  races  of  South  Ameiica.  And 
while  we  concede  that  the  condition  of  our  alavea  is  humble,  still 
it  b  infinitely  better  than  it  would  have  been,  but  for  this  very 
system  of  bondage,  better  than  the  lower  orders  in  Europe,  and 
better  far  than  it  would  be,  if  they  were  emancipated  here,  "des- 
troying others,  by  themselves  destroyed," 

It  may  not  be  unworthy  of  notice  that  we  have  a  direct  legis- 
lative expresaian  of  opinion,  in  support  of  both  of  the  positions 
here  assumed,  via  :  the  impropriety  of  tolerating  domestic  man- 
umission, which  cannot  fail  greatly  to  coniipt  the  other  slaves  of 
the  country,  and  to  render  them  dissatisfied  with  their  condition 
of  .servitude — leading  in  the  end  to  insubordination  and  msurrec- 
Uon^  and  on  the  other  hand,  that  foreign  colonization  baa  in  it 
nothing  hoatile  to  the  peace  and  policy  of  tbe  slave-holding  States. 
The  Act  of  the  General  Assembly  of  Georgia,  passed  in  1817* 
empowers  the  Governor  to  cause  to  be  sold  all  negroes,  noll^ 
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toes  or  peraons  of  color,  who  may  be  brought  into  this  State  in 
violation  of  the  Act  of  the  United  States,  to  prohibit  the  impona- 
tion  of  slaves  into  this  coantiy,  afier  the  first  day  of  Januaiy, 
1808.  It  ia  provided,  however,  in  the  Ihird  Section,  that  "  if  pre- 
vious to  any  sale  of  any  such  persons  of  color,  the  society  foe  the 
colonization  of  fi'ee  persona  of  color  within  the  United  States, 
will  undertake  lo  transport  them  to  Africa  or  any  other  foreign 
placo  which  they  may  procure  as  a  colony,  for  free  persons  <if 
color,  at  the  sole  expense  of  said  society,  and  shall  likewia©  pay 
to  Hi8_jExcellencyj  the  Governor,  all  expenses  incurred  by  the 
State,  since  they  have  been  captured  and  c9ndBmned,  His  Ex- 
cellency, the  Governor,  U  authorized  and  requetttd  to  aid  i»  pr»- 
moting  the  benevolent  viewi  of  such  society,  i*  tuch  man»er  a*  ie 
may  deem,  expedient."     Prinee,  793,  794t 

It  will  be  perceived  that  the  Representatives  of  the  people,  in- 
stead of  condemning  and  repudiating  foreign  emancipation,  as 
pregnant  with  mischief,  more  than  thirty  years  ago  affixed  to  this 
enterprise  the  public  seal  of  commendation  and  eQcouragemett^ 
And  this  act  of  their  Agents  remains  on  the  Statute  Book,  nnrs- 
pealed  by  their  constituents. 

In  conclusion  1  would  I'omark,  that  great  indulgence  is  exten- 
ded tothe  declared  wishes  of  testators,  touching^what  they  would 
have  done  with  their  property  after  their  death.  If  it  be  tme, 
however,  l\i&t  familieg  are  the  original  of  all  societies,  and  contain 
the  foundation  and  primitive  elements  of  all  other  social  instita- 
lions,  and  as  such  deservedly  claim  the  fi-ont  rank  in  the  pro- 
tection of  Courts,  Wills,  which  are  calculated  practically,  to  dis- 
regard and  set  at  nought  this  divine  ordinance,  worth  more  than 
all  that  man  in  his  wisdom  has  ever  devised,  cannot  claim  to  be 
regarded  with  peculiar  tenderness  and  fevoritism  by  Couits  of 

Lot  the  Judgment  of  the  Court  below  he  affirmed. 
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No.  49^-~RoBERT  H.  YicKEKs,  plaintiff  in  error,  r*.  Akdekbon 
Stone,  defendant. 

[1.]  Wherp  B  testntor  ia  Ilia  Will,  beqiiemlit  his  property  to  hia  wife  daring  ber 
nHinrnl  life,  anil  nl  her  deotli,  ID  be  »)iully  divided  among  all  bin  lurviving 
children,  and  tlie  legal  repreiCDlativea  oriucbasmny  bs  deceased.  Held,  (hat 
the  word)  of  nirvivorehip,  had  reference  to  Ihe  death  of  the  trtiator,  and  uot  lo 
the  death  at  the  rcRaiU/DrVf:  Bod  that  nil  the  childreD  uf  tlie  testntor,  who 
were  in  life  at  his  death,  took  vested  remainden  auder  hii  Will,  lu  1m  enjoy- 
ed after  the  death  of  Ihe  teaanl  For  life. 

Application  for  the  benefit  of  the  "  Honest  Debtor's "  Act. 
Issue  of  Fraud,  in  Wilkea  Superior  Court.  Tiied  befure  Judge 
Saybe,  March  Term,  1848. 

This  was  an  application  on  the  part  of  the  defendant  in  error, 
to  take  the  benefit  of  the  "  Honeat  Debtor's  "Act,  of  1823.  The 
plaintiff  in  eiror  aa  a  creditor,  suggested  as  fraud,  that  the  sched- 
ule filed  under  the  Act,  did  not  contain  a  true  statement  of  all 
the  effects  of  the  debtor ;  upon  which  issue  was  Joined.  The 
facts  agreed  ou,  are  as  follows  :  , 

Osbom  Stone,  the  father  of  the  appUcant,  by  his  last  will,  be- 
ijueathed,  "  afler  the  payment  of  all  hisjustdebts,  to  hiswifeNan-  < 
cy,  all  and  singular  his  property  both  real  and  personal,  to  be 
kept  together  and  freely  used  by  her,  for  the  raising  and  educa- 
tion of  the  children,  as  wet]  those  which  may  be  bom  thereafter,  ' 
as  those  then  living ;  which  education  he  wished  to  be  good  and 
sufficient  for  any  busineas,  as  his  Executors  may  judge  proper, 
during  her  natural  life  ;  and  at  her  death,  to  be  equally  divided 
among  all  his  surviving  children,  and  the  legal  representatives  of 
such  as  msy  be  deceased."  By  another  clause,  the  testator  will- 
ed, "  that  as  any  of  his  children  may  come  of  age.  or  marry,  they 
may  receive  such  portions  of  his  propeily,  as  his  Executors,  all 
things  considered,  think  proper."  The  widotv,  Nancy  Stone,  ia 
still  alive.  Four  children  survived  the  testator;  one  of  whom, 
Richard  Stone,  has  since  died;  his  brothers  and  sisters  being  his 
next  of  kin.  All  of  the  children  under  Item  3nd,  received  a  part 
of  the  estate.  The  plaintiff  in  ca.ia.  as  creditor,  contended,thst 
Anderson  Stone,  both  in  his  own  right,  and  as  one  of  the  legal 
representatives  of  Kichard  Stone,  took  a  vested  interest  in  t»> 
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tnainder,  under  the  will  of  Oitbom  Stone ;  which  position,  the 
Court  below  over-ruled;  and  upon  which  decision,  error  bm  been 
asaigned. 

Wm.  M.  Reebe,  &  T.  R.  R.  Cobb,  for  plamtlff  in  error. 

Samuel  Barnett,  for  defendant,  made  the  following  poiat«  : 

iBt.  Our  Statute  makes  no  provision  for  the  disposition  of  &  re- 
mainder. Pa  Dig.  912,  f  7.  292,  §  4.  286,  §  7.  Compared  with 
Englith  Slatutet,  7  Geo.  IV,  C.  57,  ^  II  {2  Biaei.  286,  note.)^40. 
(X  Petji.  Abr.  687.)  §  22.  3  Harr.  Dig,  1829.  N.  Car.  R.  S. 
voL  1,  p.  323.     S.  Car.  Statute  quoted. 

3nd.  A  contingent  remainder  is  not  assignable  at  Commoa 
Law.  Pope  vi.  Whiteomb,  Cond.  Eng.  Ch.  Rep.  vol.  3,  part  2, 
page  124.  2  Kent,  299,  compared  with  4  Kent,  261,  and  motet. 
Jaekton  vt.  WUlianu,  1  P.  Wms.  382,  note.  Hydn.  vt.  WiUiam- 
ton,  3  P.  Wmt.  132.  8  Bant,  and  Cren.  497.  4  Wati.  5''3. 
1   Pet.  IT.  S.  Rep:  S13. 

3rd.  Defendant  takes  no  vested  interest,  unless  as  one  of  the 
legal  representatives  of  his  deceased  brother.  2  Jamu  om  WtlU, 
39.     1  Miflne  and  Keene,  465.     3  Vez.  486. 

4th.  The  legal  representatii'es  are  to  be  detennined  U  the  time 
of  distribution.  2  Wm*.  Exrt.  818,  823.  2  Jam.  63,  4,  7,  105, 
616,  734.  Lot/  vt.  Blackall,  3  Vez.  486.  Sutler  m.  BiuAmc'I,  9 
Eng.  Ck.  Rep.  232.  Janet  vt.  Colbeck,  8  Vex.  38.  Brydem  w. 
Hewlitl,  2.  My.  and  Keene,  90.  MUIer  v».  Eaton,  Coop.  272. 
Aiton  vt.  Brookt,  7  Sint.  204.  Pope  vt.  WHtamih,  3  Cond.  Eng, 
Ch.  Rep.part  2,  page  124. 

By  the  Cowr^— Warmer,  J.  dehvering  the  opiiion. 

The  main  question  preseDted  b^  the  record  in  this  case  is,  the 
construction  to  be  given  to  the  will  <^  Osborne  Stone,  deoaated. 

[1.]  The  testator  bequeathed  to  his  wife  Nancy,  after  the  pay- 
ment of  his  debts,  alt  and  singnlar  bis  property,  both  real  and 
personal,  to  be  kept  together,  and  freely  used  by  her  far  the  raid- 
ing and  education  of  his  children,  as  well  those  which  may  be 
bom  hereafier,  as  those  now  living,  during  her  natural  life  ;  koA 
at  her  death,  to  be  equally  divided  among  all  his  surriving  chil- 
dren, and  the  legal  lepresentatives  of  such  as  may  be  deceased. 
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The  Court  below  held  the  interest  which  the  children  took  un- 
der the  will,  was  contingent  until  the  death  of  the  tenant  for  life ; 
wheTeupon,  the  counseLfor  the  creditors  in  the  Court  below,  ex- 
cepted, and  now  assign  die  same  for  error  here. 

Did  the  cfaildrei]  of  Oi)bon;e  Stone,  take  a  contingent  or  vetted 
interest,  under  his  will  1  For  the  ptainuff  i»  error  it  is  insisted, 
that  the  interest  in  the  property  under  the  will  vested  in  the  chil- 
dren, immediately  on  the  death  ot  the  testator,  subject  to  b 
joyed  by  them,  on'  the  death  of  the  tenant  fbr  life.  The  defen- 
dant in  error  insists,  that  the  children  did  not  take  a  vnted  inter- 
est nnder  the  will  at  the  death  of  the  testator,  but  a  contingent 
terest,  dependant  ou  the  death  of  the  tenant  for  life ;  that  only 
each  of  the  children  of  the  testator  as  may  be  in  liii;  at  the  death 
of  the  tenant  fur  life,  will  be  entitled  to  a  vested  interest  in  the 
property.  The  law  favours  vated  reroaindei's ;  and  it  is  an  es-  ' 
tablisbed  rule,  that  the  Court  never  construes  a  limitation  into  an 
executory  devise,  when  itcan  take  effect  as  a  remainder;  nor  a 
remainder  to  be  eon'.ingnU,  when  it  can  be  taken  to  be  vetted. 
4  Kenet  Com.  203.  Doe  vt.  Provoil,  i  John.Rep.  6S.  The  be- 
quest here  is,  to  the  wife  of  the  testator  during  her  natural  life ; 
and  at  her  death,  to  be  equally  divided  among  all  his  surviving 
children,  and  the  tegal  representatives  of  such  as  may  be  deceas- 
«»d. 

To  sustain  the  position  of  the  defendants  in  error,  we  muit  add 
to  the  words  employed  by  the  testator,  and  instead  of  making 
faim  My,  "  at  her  death,  to  be  equally  divided  among  all  my  sni^ 
▼iving  children,"  we  must  understand  him  assaying,  "at  her  death 
to  be  equally  divided  among  all  my  surviving  children,  Uvingat 
the  time  of  her  death." 

There  ia  nothing  on  the  face  of  the  will  going  to  shew,  that  it 
was  the  intention  of  the  testator,  that  such  only  of  hia  children 
•a  might  be  living  at  the  time  of  the  death  uf  the  tenant  for  life, 
■hould  be  the  sole  pailakers  of  his  bounty,  to  the  exclusion  oC 
those  who  might  be  Uving  at  the  time  of  bis  own  death,  but  who 
might  happen  to  die  before  the  tenant  for  life.  On  the  contrary^ 
it  would  seem  to  have  been  the  intention  of  the  testator,  that  such 
of  his  surviving  children,  as  might  be  living  at  the  lime  of  hia 
own  death,  should  take  under  hb  will ;  for  in  the  second  clause, 
he  declares  it  to  be  his  will,  and  desire,  that  if  any  of  his  children 
eball  come  of  age,  or  marry,  they  may  receive  such  portions  of 
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his  property,  as  hta  Executors,  all  things  considered,  may  think 
proper.  This  second  clause  of  the  will,  contemplatea  a  diBtriba- 
tion  of  the  shares  of  the  children,  who  come  of  age,  or  marry,  or 
such  poTtioti  thereof  ha  the  Executors  may  think  proper,  liefbie 
the  death  of  the  tenant  for  life  ;  which  negatives  the  idea,  that 
their  interest  in  the  property  was  cotuingeitt,  and  dependant  on 
that  erent.  Besides,  if  wf  were  to  adopt  the  construction  con- 
tended for,  as  a  general  rule,  it  would  cut  off  and  defeat  the  rights 
and  interests  of  grand-children :  for  if  the  surviring  children  only, 
of  the  testator,  who  may  be  living  at  the  time  of  the  death  of  the 
tenant  for  life,  will  be  entitled,  and  no  interest  vested  in  the  chil- 
dren living  at  the  time  of  the  death  of  the  testator,  all  of  the  tes- 
tator's children,  who  might  happen  to  die  before  the  tenant  for 
life,  leaving  children,  would  be  excluded  ;  and  consequently  their 

This,  in  our  judgment,  would  be  an  unnatural  and  harsh  con- 
struction to  give  to  the  wills  of  testators ;  nor  do  we  think  such 
a  construction  is  supported  by  law.  Where  (he  testator  uaes  the 
words,  to  be  divided  among  my  surviving  children,  and  there  is 
no  special  intent  manifested  to  the  contrary,  the  words  of  mrrt- 
vorihip  will  have  reference  to  the  time  of  the  death  of  tltetettator, 
and  not  to  the  time  aiiii&  Aaaih  <^xhe  tenaitfjbr  life.  Doe  ex 
dem.  o/Ltmg  vi.  Prigg,  15  Eng.  Com.  Law  Rrp.  206.  Ro*e  ex 
dtm.  of  Vert,  et  a},  vi.  Hill,  3  Burrow^  Rep.  1881.  Drayton  t*. 
Drayton,  1  Deuatunre't  Eq.  Rep.  324.  Moore  v».  Lyon*,  35  Wat- 
dellt'  Rep.  119.  The  same  principle  of  construction,  vras  recog- 
nized by  this  Court,  in  McGinnit  vi.  Toiler,  decided  at  tie  laU 
term  at  CoMvilU,  4  Geo.  Sup.  Cotirt  Rep.3n.  Anderson  Stone,  the 
insolvent  debtor,  took  a  vested  interest  in  his  share  of  the  pn^ 
erty  under  the  will  of  hia  deceased  father,  Osborne  Stone,  and  so 
did  Richard  Stone,  his  deceased  brother,  who  was  in  life  ai  the 
death  9f  the  testator.  Richard  Stone,  having  departed  this  Efe 
intestate,  unmarried,  and  without  issue,  Anderson  Stone  as  one 
of  the  heira  at  law  of  his  deceased  brother,  is  entitled  to  a  dutri- 
butive  share  of  his  estate,  when  the  same  shall  he  duly  adminis- 
tered ;  which  interests  ought,  in  our  judgment,  to  have  been  in- 
cluded in  his  schedule  when  applying  for  a  discharge,  under  the 
Act  for  the  relief  of  honest  debtors.  Let  the  judgment  of  the 
Court  below  be  reversed,  and  a  new  trial  granted. 
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No.  50. — Dudley  L.Sihmovh,  plaintiff  in  error,  fj,  The  State 
OF  Georgia,  defendant. 

[I.}  Id  on  iodictnienl  aguimt  a  free  white  porson,  uuder  Ihn  Act  of  1840,  for 
being  acceitarf  sfler  the  fact,  in  Ibe  receipt  of  itulen  goods,  which  charge* 
thof  a  negro  mim  ala^'e,  Bob,  whj  the  priucipiJ  felon,  and  atole  Ibe  gouda  ^ 
Heli,  lli»l,  inorder  to  convict  ihc  dcfendinl,  tlie  Slnle  mutt  prove  that  Bob 
stole  Ihe  goods.  And,  Ibat  in  nil  cimea  where  a  pcrnoD  is  charged  with  being 
rj  aTttir  tbe  Kict.  the  guilt  of  the  principal  nnut  be  proved. 


Indictment  for  i-eceiving  stolen  goods  from  a  negro.  Tried 
before  Hon.  Jambs  A.  Mbrbiwethbb,  in  Putnam  Superior  Court, 
March  Term,'  1848. 

The  plaintiffin  error,  at  the  March  Tei-m,  1846,  of  Putnam 
Superior  Court,  was  put  upon  hia  trial  under  an  indictment  for 
"  receiving  stolen  goods  from  a  slave," 

It  was  proven  by  Donaldson  Prichard  that  the  watch  was  sto- 
len from  him  on  the  night  of  2d  Dec.  1843.  A  negro,  Bob,  was 
in  the  house  during' the  day  before,  and  saw  the  watch  hanging 
up  in  the  room  occupied  by  witness  and  his  mother  ;  from  which 
circumstance  he  was  induced  to  have  the  negro  arrested,  who 
was  tried  and  acquitted  by  the  magistrates.  The  witness  heard 
no  one  come  in  the  house  that  night,  but  heard  some  one  go  out. 
Heard  nothing  of  the  watch  until  the  Spring  of  1844,  when  he 
look  out  a  warrant  for  defendant  and  had  him  arrested  by  Mr. 
Wynne,  the  ofiicer.  Defendant  rafuDed  to  let  witness  or  the  of- 
ficer come  in  his  house.  Witness  told  defendant  he  understood 
he  had  tbe  wa|ch,  which  he  denied,  or  that  he  knew  anything 
about  it.  Ho  also  denied  telling  Mr.  Johnson,  that  he  won  it 
from  witness.  After  a.  while,  he  came  out,  and  was  arrested,  and 
they  all  went  to  Mr.  Johnson's,  Defendant  called  Johnson  out, 
Bitd  wished  to  have  a  conversation  with  him,  which  Johnson  re- 
fused, unless  in  the  presence  of  a  third  person.  Mr.  Horton, 
Johnson,  and  defendant  had  a  conrorsaiion  together.  Witness 
never  gamed  with  defendant  in  the  year  1843. 

It  was  proven  by  Jos.  Johnson,  that  defendant  told  him,  previ- 
ous to  tbe  arrest,  that  the  watch  was  in  his  possession,  or  had 
been  , and  said  he  had  won  it,  by  gaming,  frera  Piichai'd.  In  tbe 
conversation  with  Mr.  Horton,  and  witness,  defetidant  slated 
VOL.  IV.  59 
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where  thewuich  was,  and  said  he  would  go  and  get  it,  and  deliv- 
er  it  up  to  Hoiion  ;  said  it  was  at  Warrenlon,  and  that  he  car- 
ried it  there,  and  left  it.  When  defeudant  aaid  he  won  it,  the 
conversation  was  about  the  an-est  of  the  negro.  Defendant  said, 
if  Prichard  did  not  stop  what  he  waa  at,  he  would  let  the  cat  out 
of  the  wallet.  He  said  it  of  his  own  accord,  and  said  also,  that 
Pilchard  requested  him  not  to  trade  the  watch  in  Putnam,  or 
HancfHik  county.  Defendant  gave  as  hie  reason  for  denying  ov- 
er telling  the  witness  these  things,  that  he  wanted  to  avoid  a  clash 
and  clamor  in  the  community,  and  to  save  the  reputations  of  both 
of  them. 

WiLXtNS  J.  HoKToN  proved  that  the  watch  was  hie,  corrobo- 
rated the  testimony  of  Johnson  and  Prichard,  went  with  defend- 
ant to  Warrenton,  and  got  his  waich.  The  letters  on  the  watch 
originally,  "  E.  A.  L."  were  erased.  Watch  worth  <40  or  450. 
While  going  to  Johneon'e,  defendant  said  to  witness  he  won  ibe 
watch  fi-om  Prichard. 

Presley  E.  Pbichard  was  at  his  brother's  the  1st  Dec.  1843, 
and  saw  tbo  watch  hanging  up  in  the  room. 

Robert  J.  Wv>n  corroborated  the  testimony  of  the  other 
witnesses,  as  to  the  anest. 

Donaldson  Prichard,  recalled,  swore  that  the  negro.  Bob, 
made  a  fire  in  hia  room  the  day  the  watch  was  stolen.  The  ne- 
gro who  usually  made  the  fire  was  sick.  Witness  never  told 
'  William  Simmons,  Sr.,  nor  Asa  Simmons,  that  he  let  l^e  defend- 
ant have  the  watch. 

For  the  defendant. 

Aba  Simuons  swore  that  D.  Prichard  said,  in  Sept.  1841, 
that  be  bad  ceitified  that  he  let  the  defendant  have  the  watch. 
The  certificate  waa  put  in  writing  some  4  or  5  days  afler  he  first 
certified.  At  the  time  be  first  said,  "  I  certify,"  be  was  aober, 
when  put  in  writing,  he  was  pretty  drunk.  Witness  wrote  the 
certificate. 

Wh.  Little  saw  defendant  and  Prichard  playing  cards  in  tbe 
fall  of  1844,  in  a  tent  at  the  camp-ground. 

Aba  Simmons,  re-examined — proved  the  paper  offered  in  evi- 
dence. Defendant  explained  the  paper  to  Pnchard,  who  aigned 
it,  and  said  be  would  sign  any  paper  to  clear  defendant  of  tbe 
watch  scrape,  and  would  sign  Jeff  Wynne's  death  w 
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The  paper  was  as  follows : 

"  I  do  ce'tify  to  the  citizens  of  Putnam  county,  that  Dudley  J. 
Simmons  did  get  the  watch  from  me  honestly.  Sept.  Sch,  1844. 
Signed,  D.  PRICHARD." 

Wh.  Simmons,  son  of  defendant,  cpn'oborated  the  testimony 
of  Asa  Simmons. 

For  the  State : 

Jas.  F.  TtiCKEB,  sworn — the  signature  to  the  paper  la  not  in 
D.  Prichard's  handwriting.     Has  seen  him  write  when  drunk. 

RoBT.  LAnn,  Christopher  Bustin,  and  Johk  EnHONDsoN 
swore  to  the  same  effect. 

Jos.  Johnson,  re-examined — was  requested  by  defendant  to  go 
to  his  house,  to  hear  Prichard  make  some  acknowledgements.  He 
irent.  Defendant  handed  Prichard  the  paper,  who  looked  at  it, 
and  said  there  was  one  letter  on  it  that  looked  like  one  he  usual- 
ly made,  but  if  he  signed  it,  he  did  not  know  it,  and  "  you  know 
you  did  not  get  the  watch  from  me."     Defendant  made  no  reply. 

The  Court  charged  the  Jury  that  it  was  necessary  for  them  to 
be  satisfied  beyond  a  reasonable  doubt :  Ist.  That  the  defendant 
received  the  watch.  2d.  That  he  received  it  from  the  negro  boy 
Bob.  3d.  That  the  watch  had  been  stolen,  and  4th.  That  when 
defendant  received  it  from  the  slave.  Bob,  he  knew  it  to  have 
been  stolen  from  Pricbard. 

That  the  guilt  or  innocence  of  the  defendant  was  not  affected 
by  the  acquittal  of  Bob  before  the  magistrates.  That  the  offence 
is  completed,  whether  the  property  was  stolen  by  Bob,  or  some 
other  negro,  or  a  white  person.  That  the  person  of  the  thief  was 
immaterial.  That  it  was  not  necessary  to  show  either  that  Bob 
had  been  convicted,  or  that  Bob,  the  principal  thief,  cannot  be 
taken,  so  as  to  be  prosecuted. 

To  all  of  which  the  defendant  below  excepted. 

Tbe  Jury  found  the  defendant  guilty,  whereupon  defendant 
moved  for  a  new  trial. 

1st.  That  the  Jury  found  without  evidence  in  this  :  that  there 
^as  DO  evidence  from  which  a  legal  presumption  could  be  raised 
that  the  watch  in  controversy  was  stolen  by  the  negro,  Bob,  nor 
was  there  any  evidence  that  defendant  received  or  bought  said 
watch  from  Bob,  or  any  other  negro,  nor  was  there  any  other  ev- 
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idunce  from  which  the  Jury  could  infer  a  guiity  knowledge  on 
the  pait  of  the  defendant, 

3(1.  That  the  veiiiict  was  without,  and  contrary  to  evidence. 
Which  motion  was  overruled  by  the  Court,  to  which  decision  de* 
fendant  excepted,  and  assigned  the  same  as  error. 

AsuuRST  &  Foster,  for  plainlilT  in  error. 

Sol.  Genl.  Bartlett,  and  Cone,  for  defendant. 

Foster,  for  plaintifTin  error,  contended: 

That  defendant,  if  guilty  at  all,  is  guilty  aa  an  accessory  after 
the  fact.     AcUo/lSiO.pagf  140. 

An  accessoryaftei' the  fact  cannot  be  tried  until  the  principal 
folon  be  convicted,  1  Ru)«el  on  Crimfs,  34,  to  40.  Penal  Codr, 
Prince,  640,  1.  2  Baileij,  34,  49.  Roscoe't  Criminal  Evidence, 
top  page,  721, 

Cone,  for  defendant  in  error. 

1.  The  Act  of  1840,  under  whiehthe  plaintifTis  convicted, creates 
a  new  original  offence,  and  does  not  require  the  previous  convic- 
tion of  the  slave,  or  fiee  person  of  color.     1  Russell  If  Ryan,  373. 

2.  It  is  not  necessary,  in  order  to  constitute  the  offence,  that 
the  property  should  have  been  stolen  by  the  slave,  or  free  person 
of  color,  from  whom  it  is  received, 

3.  It  is  not  necessary,  in  order  to  constitute  the  offence,  that 
the  property  should  have  been  stolen  by  a  slave  or  free  person 
of  color, 

4.  The  offence  is  complete  if  the  piisoner  receive  the  watch 
from  a  negi'o.  knowing  that  it  was  stolen. 

5.  This  Court  will  not  grant  a  new  trial  in  a  criminal  case, 
unless  some  principle  of  law  has  been  clearly  violated,  or  where 
thei'e  is  manifestly  no  evidence  to  sustain  the  verdict.  1  Kti- 
ly,  G20. 

By  the  Court.— NiSBET,  J.  delivering  the  opinion. 

[1.]  We  have  two  Penal  Statutes  in  relation  to  the  receiving 
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of  Stolen  goods — the  28th  Sect,  of  the  8ih  Division  of  the  Penal 
Code,  and  the  Act  of  1840.  The  former  is  in  the  following 
words  :  "  If  anff  pcnoa  shall  buy  or  receive  any  goods,  money, 
chattels,  or  other  etTecta,  that  shall  have  been  stolen  or  felonious- 
ly taken  fi'om  aoother,  knowing  the  seme  to  be  stolen  or  feloni- 
ously taken,  such  person  shall  be  taken  and  deemed  an  accessory 
aliev  the  ikct,  and  shall  receive  and  suffer  the  same  punishment 
aa  would  be  inflicted  on  the  peroon  convicted  of  having  stolen  or 
feloniously  taken  the  said  goods,  money,  chattels  or  other  effects 
eo  bought  br  received."  Pnnce,  640,  The  Act  of  1340  is  as  fol- 
lows: "  If  any Jffe  white pcrtonor  jtersoTu,  BhaX]  buy  or  receive  any 
money,  goods,  chattels  or  other  eflecta  from  any  negro  or  free 
person  of  color,  that  has  or  have  been  stolen  or  feloniously  taken, 
knowing  the  same  to  have  been  so  stolen  or  feloniously  taken — 
such  pei-Hon  or  peisons  so  offending,  shall  be  taken  and  deemed 
to  be  accessory  or  accessories  after  the  fact,  and  being  convicted 
thereof,  shall  receive  and  sufler  the  same  punishment  as  would 
bave  been  inflicted  on  such  pereon  or  persong,  had  he  or  they 
been  convicted  of  stealing  or  feloniously  taking  the  same. ' 
HotchkiM,  734.  Both  these  statutes  declare  that  the  offender 
shall  be  taken  and  deemed  an  accestory  after  the  fact.  That  ie 
the  legal  character  given  to  the  offence  in  both  acts — and  all  the 
incidents  which  attach  to  that  offence,  attach  to  the  crime  in  them 
described.  And  the  same  pleadings  and  proof  which  are  requir- 
ed to  convict,  are  required  by  each  of  them.  The  Penal 
Code  is  general  in  the  SSth  Sect.  Sth  Division  above  quoted. 
It  applies  to  any  pertm,  whether  slave,  citiaen,  or  free  person 
of  color,  whilst  the  Act  of  1840  applies  only  to  free  white  pertont. 
The  code  embraces  the  receiviiig  of  stolen  goods,  &:c.  from  any 
person  whatever,  whether  slave,  fi'ce  person  of  color,  or  free 
white  penon,  knowing  them  to  be  stolen  by  any  person ;  whilst 
the  Act  of  1840  is  confined  to  the  receiving  of  stolen  goods,  &c 
from  a  negro  or  free  person  of  color ,  knowing  them  to  he  stolen. 
The  punishment  which  the  code  prescribes,  is  that  which  by  law 
ia  due  to  the  principal  offender;  and  that  which  the  Act  of  1840 
prescribes,  ia  the  same  which  the  law  would  inflict  upon  the  ac- 
ceasory,  were  he  convicted  of  the  fact  to  which  he  is  accessory. 
I  see  no  difference  between  the  Penal  Code  and  the  Act  of 
1840,  BO  far  as  the  cases  to  which  it  extends  are  concerned,  ex- 
cept in  the  punishment.    That  is  to  say,  a  free  white  person  who 
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receives  goods  from  a  negro  or  fi-ee  poi*son  of  color,  knuwii)"' 
them  to  be  stolen,  is  guHiy  of  the  i^ame  olTeuce,  under  the  Act  of 
1840,  that  any  pei-aon  woflld  be  ^ilty  of  under  the  Pend  Code. 
The  punishment  only  is  different.  In  either  case,  the  ofleoce  is 
being  acre.i'onj  nfter  the  Jact.  Tlie  Act  of  1S40  was  no  donht 
passed  for  the  purpose  of  altering  ihe  punishment  in  the  cases  to 
which  it  apphes,  and  for  no  other  purpose.  And  there  was  a 
very  urgent  necessity  for  such  an  act.  For  by  the  Fenal  Code, 
a  white  man  convicted  of  being  accessory  after  a  fact  committed 
by  anegro,  was  liable  to  a  severer  punishment  than  he  would  be, 
if  he  were  himself  the  principal  felon  ;  and  to  a  punishment 
wholly  dispiopoitioned  to  the  offei:ce.  For  example,  take  the 
case  made  in  this  record.  A  white  man  is  charged  with  being 
accessory  after  the  fact  of  larceny;  by  privately  stealing  from  a 
house,  by  a  negro  man  slave.  Bob.  Now,  the  punishment  pre- 
scribed for  this  offence,  when  committed  by  a  elave,  ia  left  to  the 
discretion  of  the  Couit  before  which  he  is  tried,  limited  only,  so 
as  not  to  extend  to  life  or  limb.  Princr,  792.  The  same  offence 
when  committed  by  a  free  white  pei-son,  is  punished  by  confine- 
ment in  the  Penitentiary,  for  a  term  not  less  than  two,  nor  more 
than  five  years.  Prince,  630.  So,  if  the  accessory  after  the  ftct 
in  this  case  is  finally  convicted,  the  Penal  Code  would  have  pun 
ished  him  at  the  discretion  of  the  Court,  limited  alone  so  as  to 
protect  life  and  limb.  Burglary,  when  committed  by  a  slave,  is 
a  capital  offence,  A  citizen,  convicted  of  being  accessory  after 
the  fact  of  Burglai-y,  committed  by  a  slave,  would,  by  the  Penal 
Code,  be  hung.  Whereas,  if  convicted  of  burglary  himself,  he 
would  be  punished  only  by  imprisonment  in  the  penitentiary  for  a 
term  varying  from  three toseven  years.  Prince,  628.  The  chief 
object  of  thi3  Act  of  1840,  I  repeat,  was  to  correct  this  statutory 
inconsistency  and  absurdity.  We  ai%  to  consider  the  28th  Sect. 
8th  Division  of  the  Penal  Code,  and  as  that  act,  in  pari  materia. 
The  extent  to  which  it  modifies  the  Code  is  as  stated,  and  no 
more.  Tli is  indictment  is  for  receiving  stolen  goods  from  a  slave 
named  Bob,  knowing  them  to  be  stolen.  The  offence  charged, 
is  that  made  by  the  Act  of  1840,  And  that  is  the  offence  of  being 
accessory  after  the  fact  of  larceny  committed  by  a  slave.  It  is 
argued  for  the  State,  that  the  Act  of  1840  creates  a  new  and  orig- 
inal offence,  and  therefore  the  pleading  and  proof  may  be  adapt- 
ed to  the  oflence  as  described  in  the  Statute,    This  was  also  the 
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view  of  it  taken  by  the  presiJing  Judge.  In  otiier  words,  pays 
the  counsel,  the  offence  ta  not  that  of  heing  acceasoiy  after  the 
fact ;  it  is  not  a  derivative,  but  an  orifrinal  ofieiice,  and  therefore 
it  ie  not  necessary  that  the  State  should  prove  what,  ai  Common 
Law,  was  necessary  to  convict,  and  all  that  was  then  necessary 
to  conviction.  This  reasoning  became  necessary,  to  maintain  the 
decifiou  of  the  Court  below.  That  was,  that  the  offence  is  com- 
plete without  regard  to  the  pereon  who  committed  the  larceny. 
That  ia,  it  is  complete,  if  the  goods  were  received  from  any  per- 
eon whatever,  knowing  them  to  be  stolen  or  fcloniouBly  taken. 
A  ctBisequence  of  this  position  was  a  faither  position,  that  in  this 
case,  although  the  indictment  charges  that  a  ceitain  individual 
slave.  Bob,  did  steal  the  goods,  and  that  the  defendant  received 
them  from  him,  knowing  that  thny  were  alolen ;  yet  it  was  not 
necessary  for  the  Slate  to  prove  that  Bob  did,  ijijact,  steal  ihera.  In 
any  view  of  this  case,  we  believe  the  latter  position  of  theCouilis 
erroneous.  We  think,  as  already  stated,  that  the  effect  of  the  Act  of 
1840  is  not  to  repeal  or  alter  the  Penal  Code,  except  so  far  as 
the  punishment  is  concerned  in  the  cases  named.  That  it  does 
not  alter  the  character  of  the  offence — that  remaining  as  it  was. 
And  that  the  offence  defined  in  the  Code  is  (hat  distinctive  one, 
known  to  the  law,  as  consisting  in  being  accessory  after  the  fact 
in  the  receipt  of  stolen  goods.  But  suppose  the  Code  bad  been 
silent  as  to  this  offence,  or  was  in  terms  repealed  by  the  Act  of 
1840,  the  new  offence  created  by  that  act  would  be  in  that  event 
still  the  same.  The  defendant  would  still  have  to  be  indicted  a«' 
an  accessory,  and  the  same  proof  would  be  necessary  to  conviction.. 
The  Court  below  ield,  and  very  properly,  that  the  State,  under 
this  indictment,  must  prove  that  the  defendant  received  tfae  goods- 
from  the  slave.  Bob,  and  thai  at  tbe  time  he  received  them,  he  kneir 
them  to  be  stolen  from  the  owner.  All  this  the  Common  Law 
and  the  Statute  require.  The  Court  erred  in  charging  that  it 
was  not  necessary  to  prove,  according  to  the  allegations  in  the  in- 
dictment, that  the  individual.  Bob.  stole  the  goods. 

At  Common  Lew,  the  accessory  could  never  be  arrat^Mei^  be- 
fore the  actual  attainder  of  the  piincipal,  and  the  consequence 
was,  that  if  chat  was  prevented  by  his  death — his  standing  mute 
^-challenging  peremptorily  above  the  number  of  jurota  allowed 
by  law — by  a  pardon— or  by  being  admitted  to  the  benefit  of 
clei^,  the  accessory  went  free.     This  evil  was  remedied  by  Stat- 
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ute  1  Ana  Seas.  2  CA.9  S.  l,wliich  enacted  that  if  for  these,  or  buj 
other  cause,  the  principal  was  dulivered  between  conviction  and 
attainder,  the  accessory  might  still  be  arraigned,  tried  and  pun- 
ished. 1  ChiUt/'t  Crim.  Laws,  430.  2  Innt.  183,  4.  Cro.  EUz. 
Stl.  2  Hale,222.  Fotl.  362.  HawL  b.2,c.29,t.Al.  4  Bl^lell. 
C.  323. 

Formerly,  in  England,  the  accessory  conld  never  be  trifd,  with- 
out his  own  consent,  before  the  conviction  or  outlawry  of  the 
principal,  unless  they  were  tried  together.  This  was  the  Com- 
mon Law  rule.  Fott.  369.  1  Hale,  523.  Hawk.  b.  2,  e.  29,  *. 
36.  4  Bla.  C.  40.  1  Chitty't  Crim.  Lata,  266,7.  And  when 
tried  together,  both  were  arraigned  together — plead  together — 
and  if  they  both  relied  upon  the  general  issue,  might  be  tried  by  the 
same  jury.  And  in  such  a  case,  the  juiy  were  charged  to  inquire, 
first  of  the  guilt  of  the  principal,  and  if  they  thought  him  innocent, 
the  accessory  was,  of  course  to  be  acquitted.  8  Intt.  184.  1 
Hale,  624.  2  Hair,  223.  4  Hawk.  S.  2,  c.  29,  «,  47.  9  Colt  R. 
119.  3  Hiiwk.  b.  2.  c.  29,  *.  47.  Fast.  350.  1  CUttg,  421.  Up- 
on the  trial,  it  was  also  competent  for  the  accessory  to  dispute  the 
guilt  of  the  principal,  although  he  had  heen  previously  convicted, 
and  thus  establish  his  own  innocence.  Fost.  365,  121.  1  Leack, 
288.  flairt.6.2,c.29,*.49.«.4.  i  Black.  0.324.  1  CAitty,  422. 
Thus  it  is  manifest  at  Common  Law,  to  convict  an  accessory,  it 
was  necessary  to  show  the  guilt  of  the  principal.  And  ao  indis- 
pensable was  the  guilt  of  the  principal  to  the"  ofience  of  the  ac" 
cessory,  that  the  latter  could  go  behind  a  judgment  of  conviction 
agunst  the  foiToer,  to  show  that  he  was  not  guilty.  The  guilt  of 
an  accessory  is  derivative.  The  maxim  applicable  to  these  cases 
is  "  ubi/actum  nullum  ibi  Jorlia  nulla."  If  the  principal  has  been 
so  acquitted,  as  that  he  might  successtiilly  plead  autrrfou  acquit, 
the  accessory  was  not  even  liable  to  an  arraignment.  4  Co.  Rtf- 
43.  Hawk.  b.  S,  c.  29,  *.  36.  1  CAi«y,  420.  How  far  the  por- 
tion last  stated  would  make  the  acquittal  of  Bob  before  the  ni&- 
gistrates  a  good  defence  for  the  defendant  in  this  case,  may  be  a 
matter  of  some  doubt,  bei'ause  of  the  peculiar  character  of  thai 
trial  under  our  Statutes.  He  was  arrested,  tried  and  discharged. 
As  evidence,  we  have  no  doubt  it  goes  a  great  way  to  show  his 
innocence,  and  the  consequent  innocence  of  the  defendant.  We 
hold,  also,  that  upon  this  trial,  the  State  might,  notwitbatanding 
that  discbarge,  show  his  guilt.     Ah  there  was  a  little,  and  we  matt 


by  Google 


MiLLEDGEVILLE,  MAY  TERM,  1S4S. 


Bay  Tory  liitlo  evVe.'ce  of  Cob's  guilt,  iho  \v  id'e  was  pi'op:3i-lv 
left  lo  the  jmy,  ftl  i";eir  ven^'cl,  c-.oa  il-at  grountl,  jirijie-ly  Icit 
UndiHtiirfoei].  Cut  to  relum  fromtliia  dijiessliin.  Such  wci-cllie 
rules  of  ihe  Common  Law,  ae  to  -Ms  oRcnce.  They  wc:«  modi- 
fied-n  Eijlandbyaiatuies.  ByS.i.i'.ol  ^n;),2,c.9,  j.2,  and  by 
Statute  22  Geo.  III.  e.  53,  *.  I,  accesBoi-^ea  receiving  stolen  g-iods, 
k  lowioj  ;bem  to  be  stolen,  were  ma<''e  I'uble  to  en  in<iiclai»:nt  for 
K  n>isdenieanor,  and  piinished,  aMious'i  the  pniic'palfelnu  bo  not 
convicted.  And  by  6t'U  more  lecepi  staLuica,  .''ey  P'-o  made  lia- 
ble to  prosecutioii  and  punishment,  although  ibo  piincipal  has 
neither  been  convicted  nor_pro5ct!iied  to  outlawry.  1  C'litty 
Crim.  hate,  267,  By  our  ow.i  Si,iU''e  they  may  be  prosecuicd 
for  a  miBdenieanor.  when  ihc  principal  I'l'ef  cannot  bo  taken  ao 
as  to  be  prosecuted  a'id  convicted.     Priiite,  640. 

From  pII  which,  I  i  ■■I'e  ■  that  -n  Geo  so,  w^e1■e  one  is  ini^ictcd 
as  an  accessory  afierlhc  fact,  ■LiHnocetsai'y  fuv  .''e  State  to  prove 
the  gf't  of 'he  prir-cipBl,  if  any  oiie  individual  is  chac-gcd,  as  in 
ibis  case,  to  be  the  principal.  A'i.''0a3h  it  is  not  necossarj'  t"  show 
his  conv'ction,  ii  cases  where  h'souVlawi-jis  averred  and  proven  ; 
jet  in  a'l  cases  it  is  pecesaary  to  prove  lo  ll'c  satisfLction  of  a  Ju- 
ry, that  he  is  gi'''.y  of  hrv'rj  |t2]en  the  goods.  Th's  is  an  in- 
dictipent  wb-ch  cb?  ■gea  ibe  defendant  with  ihe  offonce  of  beiiig  an 
accessory,  after  a  Ureeny  co';;initied  by  a  slave,  ijiedciUi/  named. 
The  Con  It  I'eld  that  it  was  not  ncceiisary  to  prove  that  the  larceny 
was  coinn>'.ied  by  that  individual ;  and  in  t/mt  we  th'ik  'here  was 
error.  Now,  we  do  not  deny  but  that  an  i'-.dicttrcnt  wh'ch  chavjo.s 
the  principal  to  be  unknown,  or  to  be  some  cvil-<lisposed  pei-son, 
would  be  good,  and  that  in  such  a  case,  proof  of  ibe  i-eceipt  of  the 
goodu,  knowledge  by  the  defendant  that  they  wei-e  btolen,  and  proof 
of  the  'heft  by  any  pfrson,  wovld  bo  auflic'cnf .  In  England,  wborc 
the  prircipa!  is  known,  the  averment  oi'ght  to  be  act  ording  to  the 
truth  of  the  case — ihat  is  the  general  rule ;  a  case  where  he  ia  un- 
known, &c.  is  the  exception.  3  Camp.  264.  3  Chit.  Crim.  Late, 
958,  '9.  The  case  before  ub  is  not  within  the  exception.  The 
jileading  ought  to  show  it  to  be  within  the  exception.  This  in- 
dictment shows  the  contrary,  for  it  tiatnea  (ho  principal  felon. 

It  ia  a  familiar  rule  of  the  Law  of  pleading,  that  a  parly  is  held 
to  prove  all  material  allegations,  and  even  immaterial  ones,  unless 
they  be  wholly  impertinent  and  irrelevant  to  the  cause.  In  this 
case  the  oEfence  charged  is  not,  that  ihc  defendant  is  accessory  af- 
ter a  &cl  committed  by  a  slave  or  free  person  of  color  unknov/n ; 
TOL.  lY,  60  ^ 
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but  that  he  is  aeressofy  alot  a  fact  coisinilted  by  a  negro  man 
slave,  named  Bob,  Uio  property  of  one  Prichaid.  That  is  ihe  ot 
fence  to  whicb  ihc  defendant  is  called  to  answe'-,  and  none  other, 
and  if  convicted  at  nil,  that  is  ihe  oily  offence  of  which  he  cao  be 
nonvicled.  A  jud^-Tient  of  acquhisl  in  I'lis  case,  would  protect 
hitn.  only  from  a  second  trial  for  that  oBence,  as  set  foiih  and  de- 
Bcrli)ed  in  Ibe  indinment.  'WiiboHt  proof  ihat  the  piocipal  is 
gu'liy  of  the  fact,  the  Slate  does  not  make  out  the  case  which  sbe 
has  mode,  and  wiihout  it,  in  the  Judgment  of  the  law,  as  we  uu- 
('ersCand  it,  ibo  defenda'jt  ia  gTijllless  of  any  offei-ce  whatever,  1 
C/i't.  C.im.  Law,  453.  2  Lea<:1i,  591.  Doug.  665 — 7.  1  Chit. 
Pka.  307.  2  Eait,  452,  502.  4  hid,  400.  2  Bla.  R.  1104.  7 
John>.  II.  aai.  3  Day-iR.  2S3.  2  liwi.onCnmen,  7SS.  lb.  248. 
So  let  the  Judgment  of  the  Court  below  be  reveraed. 


No.  51.— Thomas   F.  Persons,  plaintiff  in   eiror,  r».   Henrt 
HioBT,  defondant. 

Per  Lumpkin,  J. 

[1.]  Tbe  Act  nf  1HJ2  lo  Cdoipel  parties  plaijtlHs  ii  the  neveml  Coaru  of  thi* 
Slate,  wbenllie  pleanrcui-y  willed,  tu  discover  on  oatb  tlie  liiJi  or  falseuooil 
ot'lhe'aclit  a'.airdiDibe  plea,  applien  ra  wall  to  Ilie  Eieculont  ard  Admiuislra- 
ton  as  ibe  u'ljiiial  pariics. 

[S,]  ir-.he  ptninlitriileo  hit  wriUeutllidovilin  terms  ortbe8(alute.l>at  riHs  to 
discover  tbeiisuiy  chn^d  in  Ihe  plee,  from  inability  Id  do  hi;  this  doeu  not 
authomeihe  afBdnvitof  the  deleiMlaiitta  be  read  od  the  trial. 

Per  NisBET,  J. 

[I.]  The  Act  or  \i\%  nhjch  authorises  a  dcreiidant  to  call  spon  a  plaiutiS'  in 
action  iipun  a  n^urioiu  coiilracl,  lo  discover  upon  tab  the  t-ntb  ol  tbe  facta  aa 
lo  the  usury  net  forth  in  III*  plea,  tie.,  applies  lo  parties  whosue  snl  are  sued 
as  reprenentatlves,  an  well  as  to  Ihe  orrginal  pa  list  lo  tbe  rontracl. 

[^.}  Hrld,  Iliat  iiDdur  llie  Actof  1S43,  tbe  oath  of  a  plaintiS,  which  Ktat«,  "that 
tbs  fuels  set  forth  in  ifae  ilafeaJant's  plea,  as  lo  the  nsury,  are  not  tnie,  aiiil 
that  there  wa.i,  and  is  do  usury  in  the  conltact  upon  which  tiie  suit  i>  bim^ht," 
is  a  conipliuoce  with  the  re(|uirements  of  lliat  Acl ;  and  that  upon  the  filiiig  of 
such  an  affidavit,  Ihc  affidavit  of  Ihe  defendant  in  support  of  bis  plee,  cbudqc 
be  admitted. 
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[3,]  Held  U)Bt  ibe  )a»IIiDieac}roflfaBplB'Dlia''9aaid»vi[toptovethera<il£BU- 
teU  in  llie  defemlaDl'B  plfiKas  totbeOHuy  ;  ia  Dot  Ibe  criterion  ii  hid  which  the 
dercDiInal'i  uffiilBviiiB  to  be  lulmitlec] — »iiJ  tb.it  (be  only  conliugeuc)'  opoa 
which  it  cna  be  odmilled  u  tlie /ni/u,e  or  «/".(>/ of  tbe  iilaiiitiffWuUscover 
Ihetnilh  of  the  fuels  set  funb  '.t  hi*  plea  as  to  tbe  usury,  and  whether  or  not 
-there  ia  uuiry  in  the  cootroct  sued  on. 

Per  Warner,  J.  Diasentienie  : 

[1.]  The  Act  of  1B4S,  "t«  compel  partiea.pluiotiHs,  ^a  the  several  CoarlB  of  this 
Sloie,  where  the  plea  of  usury  is  Died  \o  liiscevc-r  on  oatb,  ibeicjlb  or  fu'se- 
hnou  oflbe  raclx  Bisteil  in  the  plej,"  reqa'res  jUBtaucb  aiilscovory  frum  the 
pisidtiff.  as  be  would  have  been  reijuirud  lo  luiike  To  a  Li!|  for  diicorciy  03 
the  BrjuUjr  side  of  the  Coart. 

(S.]  Suits  brungbt  by  Aduiin'siralors  are  wilh'n  the  provisions  oftbeSiaiii^e. 

Asflumpsit,  &c.  in  Warren  Superior  Court,  tried  before  Judge 
Saxre,  April  Tei-m,  1848. 

Tbe  following  Bill  of  Exceptions,  upon  which  error  was  as- 
etgtiecl,  will  ilisclose  the  facts  of  this  case  : 

Thomas  F.  Personb,  Adm'c,  1 

p».  >  Assumpsit  in  Warren  Sup,  Court. 

Heniiv  Hioht.  ) 

Be  it  remembe'-ed,  that  this  cause  came  on  for  trial  at  the  pres- 
ent April  t.eiin,  for  ihe  year  Eighteen  Hundred  ant)  Forty-Eight, 
and  issue  was  joined  upon  the  pleas  of  I  he  general  issue  and  usu- 
ry. Flainiifi',  in  auppoit  of  his  action,  read  in  evidence  a  promis- 
sory note,  in  ihe  woi'd  and  figuves  following : 
S2660, 83. 

One  day  after  date,  we,  or  either  of  us,  promise  to  pay  John 
Persons,  or  bearer,  the  sum  of  Twenty-Six  Hundred  and  Sixty 
dollars,  /^  cts.,  for  value  received  of  him  thiethe  6th  of  Septem- 
ber, 1843.  Henrt  Hiort, 
FiELDiNQ  Hill. 

January  16,  1845.  Then  received  One  Hundred  and  Eleven 
Dol'ars  and  Sixty-Four  Cents  on  the  within  note. 

Received  One  Hundred  DoUa"^  on  the  within  note.  February 
9,  1846. 

Plaintiff  then  closed  his  case.  Defendant  then  opened  his  ca«e, 
by  reading  his  pleas,  and  offered  in  evidence  in  support  of  the 
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iiuili  of  ibe  p'ea  of  v3«ry,  h's  aiRdavit  according  lo  the  provia- 
ioni  nf  ilic  Act  of  IS-tS,  wh;ch  was  in  the  w;rds  following : 

(.JeilRJTA,  WARREN    CoUNTY! 

Pesonal'y  appftiired  before  n3e  Henry  Hight,  the  ilcfeadao:, 
ill  ilie  almvc  slated  case,  who,  aftev  being  duly  sworn,  dcT)OMt!i 
riid  saith  tluit  the  facts  sftt  forth  in  the  foregoinj  plea,  as  to  lie 
uaiiiy  tbei-efn  pleaded,  are  true.  IIenev  IIipht. 

Snom  toand  siiltscribed  before  me,  0th  April,  1C.47. 

Jacob  A.  H.  REViGnE,  j.  p. 

The  pbintiff,  by  his  counsel,  objected  lo  the  reading  of  the  affi- 
davit, aud  the  plea  of  usury,  on  the  ground  tb at  suits  brought  by 
Adiiiinistixtot-s,  upon  promiHsory  notes  give~^  to  tfacir  iateatates. 
WG'-e  not  enibnice<l  within  the  provisions  of  the  Act  cf  ISt3,  but 
that  the  proof  08  to  the  usury  must  be  as  atCommonLaw.  The 
Court  .isoiTu'ed  the  objection,  and  decided  that  suits  brought  bv 
Aib'jiiiLslrntoTs,  were  within  the  provisions  of  the  Act  of  1842;  to 
ii'hich  decisitn  ibe  plaintiS'.by  bia  counsel,  excepted. 

The  ciiun^el  fur  plaintiff  then  offered  in  evidence,  incompliance 
wiih  the  piflvis'iu-a  of  said  Statute,  on  his  part,  an    affidavit,  in 
words  ai'd  fi  ju'-es  following: 
flKonc;  A.  Warren  Cocntv— 
Tiiou.vs  F.  Perions,  Adm'r. 

Henry  H  gut. 

Pei-BonalJy  came  before  me,  Thomas  F.  Persons,  AdiutnUtra- 
tor,  and  jildiniiiTiualwve  slated  case,  who,  being  duly  swoni,  ds- 
poseth  aad  uh'.'Ai  on  oaih,  that  ^he  facts  set  fuith  iu  defendant's 
plea,  as  to  the  usury,  ace  not  true — and  that  the  contiuct  sued 
upon  is  not  usurious,  atcordi:ig  to  the  best  of  hia  knowledge. 

T.  F.    Persons. 
Swoi-n  to  and  subaciibed  before  me,  this  April  Z,  1848. 

Jesse  M.  Roberts,  j. i.e. 
The  court  ruled  that  said  affidavit  was  in  compliance  with  the 
SiDtote,  and  ordered  [he  same  tn  be  read  to  the  Jmy,  which  was 
done;  the  defendant  ihc.i  oHeied  in  evidence,  anaffid3^'it  ofplsin- 
tlfl's,  made  upon  'ne  first  trial  of  said  case,  which  is  in  the  words 
and  figorea  follow!  iig: 
Thomas  F.  PEr.soNs,  Adm'r.  ^ 

v».  >  Assumpsit  iu  AVarrtu  Sup.  Cout 

Henry  Hight.  .) 

GF.oru'A,   WABnEN  CouNTV  : 

Before  mo,  a  Justice  of  tlie  Peace,  in  and  for  said  County,  per- 
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sooally  came  Thomas  F.  Foraona,  plaintiff  in  the  above  Etated 
case,  who  \>e'<D^  duly  sworn,  depoaeth  and  aaith  upon  oath,  that 
as  to  rbe  facts  set  forth  in  the  defendant's  plea,  as  to  the  usury,  he 
caoDot  Mate  nor  know  whether  the  same  are  ime  or  not,  &c. 
dial^nclly,  that  he  does  not  know  they  ere  tinte ;  and  be  docs  not 
kpow  that  the  contract  upon  which  said  suit  n  bi-oujht  is  usuri- 
ous. T.  F.  Persons. 

Swoni  to  and  subMribod  in  open  Court,  5ih  April,  1347. 

Jaues  Pilcher,  Cl'k. 

T'lie  counsel  for  plainliTobjected  to  the  readitg  said  affidavit 
ro  the  Jury  ;  the  Court  overruled  said  objection,  and  decided  that 
uaid  affdavit  should  be  read — to  which  decision  of  the  Court,  the 
plaintiff,  by  his coansel,  also exceptei).  The  defenc^ant  iben  ag'ain 
oSered  in  evidence,  his  afore>«id  afiidavit  in  support  nf  hia  said 
plea  of  usury,  and  aa  evidence  of  the  truth  of  the  same  ;  to  the 
reaching  of  which  to  the  Juiy,  the  plaini'Tby  his  counsel  r!  jectcd, 
OD  the  ground  that  it  was  not  compctont  for  the  defendavtto sup- 
port his  plea  by  said  affidavit,  after  plaijtlif's  affidavit,  as  afoi«- 
ssid,  bad  been  produced  and  read  to  the  Jury  )  the  Court  over* 
ruled  the  objection,  and  decided  that  said  aflida  it  should  be  read 
to  the  Jury  as  evidence  in  support  of  defendant's  plea  of  usury  ■ 
which  was  done ;  to  which  reading,  deci8<on  and  judgment  of  the 
Court,  the  plaintiff,  by  hia  counsel,  excepts,  and  alleges  the  aamo 
to  be  erroneous.  The  case  was  here  dosed.  The  counsel  for 
plaintiff  then  requested  the  Court  to  charge  the  Jury  as  follows; 
Fitat,  That  the  plea  and  affidavit  ofdefendant  are  not  evidence  he- 
foi-e  them,  that  there  was  usury  in  the  note,  tbe  subject  matter  of 
dispute  between  the  patties,  the  plaint!  if  having  filed  and  given  in 
evidence  hia  affidavit,  in  compliance  with  the  provisions  of  tbe 
Statute. 

Second,  That  the  defendant  having  introduced  do  evidence  to 
sustain  his  plea  of  usury,  the  plaintiff  is  entitled  to  recover  the 
amount  of  his  note,  and  intei'esL  Tbe  Court  declined  to  give  such 
instructions,  to  which  decision  of  tbe  Court  the  plaintiff,  by  bis 
coi'.nse),  excepts.     The  Court  then  charged  the  Jury  as  fo'lowa : 

"The  judgment  against  Wilder  &  Hight,  in  October,  1G40, 
formed  the  basis  of  the  note.  No  inqui:^  can  be  made  icto  the 
regotiatisns  between  the  pa  ties  beyond  tho  date  of  that  judgment. 
If  that  was  really  the  basis  of  th>s  debt,  now  in  suit,  no  usury  can 
be  shown  beyond  the  date  of  the  judgment ;  hut,  if  since  that  time, 
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in  ihe  iliflei'ent  iic!;otiationR  anil  renewals  of  the  debt  by  note, 
more  than  c'.i^lit  per  cent,  has  been  induded  in  t-he  notes  so  re- 
iicwct),  83  a  promise  Rtr  ini]ul^;once,  then  only  the  oii^nal  amount 
ufthcjjilt^inent  eliould  be  considered  as  the  debt,  without  any  in- 
terext — deducting  the  payment  and  adding  S3 13,  a  new  loan  ad- 
Riiitod  in  the  pica. 

As  to  the  afHdiivitsof  the  patties.  Persons  &:  Hight,  the  Act 
of  1842,  ia  to  my  apprehonaion,  ciude  and  di%cu1t  of  construc- 
tion ;  but  ray  opinion  is,  that  when  the  plaintiff,  on  the  i-ecjuisition 
of  thedelondant,  makes  his  affidavit  as  to  the  matter  of  the  plea, 
and  fails  to  make  any  d):«clQ8ure  as  to  the  facts  slated  in  the  plea, 
but  is  merely  nejjntive  in  its  character,  it  ia  competent  for  the  de- 
fendant to  read  his  affidavit  an  to  the  facts ;  that  it  is  admisRible 
evidence  to  be  submitted  to  llie  Jury,  like  other  evidence  in  the 
cose,  and,  of  coui-se,  the  ci-edibility  of  that  evidence  is  exclusively 
for  the  coneidei-alion  of  the  Jury.  Now,  if,  from  the  evidence  be- 
fore you,  you  believe  thera  has  been  usury  in  the  negotiations  be- 
tween the  parties  in  ihe  renewal  of  notes,  since  the  date  of  tbe 
judgment,  the  piainliff  is  entitled  to  lecover  only  the  amount  of 
the  judgment  increased  by  any  money  loaned  to  the  defendant 
ainco  the  judgment ;  but  if  there  is  no  usuiy  in  the  transaction, 
plaintiff  is  cnliiled  to  a  verdict  fur  the  balance  due  upon  the  note, 
as  it  is  in  evidence  bofo'e  you. 

To  which  naid  charge,  the  counsel  for  plaintiiT  excepts,  ao  far 
as  ^t  instructs  the  Jury  that  the  affidavit  of  the  defendant  was  ev- 
idence, for  their  consideration,  in  suppoit  of  his  plea  of  usury. 
The  Jury  found  in  favor  of  the  plea  of  usury.  To  the  several  ra- 
tings, decisions  and  judgments  of  the  Court,  as  afonssaid,  here* 
tofore  excepted  to,  the  plaintiff  t>y  his  counsel  he -e  now  again  ex- 
cepts, and  pi'ays  that  bis  Bill  of  Exceptions  may  be  certified  sod 
signed  by  the  presiding  Judge.  F.  H.  Cone, 

Job.  W.  Thomas, 
Geo.  Y.  Nbal, 
PlaintifT's  Attorneys. 
Geoboia,  Warben  County: 

I,  Nathan  C.  Seyre,  Judge  of  the  Superior  Court  of  the  said 
State,  presiding  in  said  county  of  Warrei>,  do  certify  the  foregoing 
Bill  of  Exceptions  is  true  and  consistent  with  what  took  place  on 
the  trial  of  said  cause.  .      Nathan  C.  Satre, 

Judge  Superior  Court  presiding  in  Warren  County. 

April  6,  1848. 
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Jos.  W.  Thomas  and  Cone,  for  p's^otFTinerro'-. 
AVu.  Gibson  and  L.  J.  Gartrell,  for  defendant. 
Thomas,  for  plamt'tT  in  erro'-,  submitted — 

Ist.  That  uDilerlbe  Act  of  J2,  defendant's  affidavit  and  plott 
CKDDOt  be  used  as  evidenco  uniil  plaiarifTbua  vcfused  to  dtscovei*. 
Siat.^lSi2,  Pam.  178.     ikiMiiu-'ion  oj  Georgia,  A:.:  1  Sec.  17, 

2d.  That  tbe  plaiotlflfdld  not  lefusc  to  discover. 

Sd.  That  plaint'?  havlnj  made  h's  affidavit,  de^ndant  could 
not  have  resorted  lo  bis  own  a'£davii,  but  o'lly  to  cioss-examinm- 
lion  of  plaiDtifT.    Act  o/lSii. 

■   4th.  The  defendant's  affidavit  having  been  impi'operly  admitted, 
be  was  in  fact  without  evidence  of  the  tiuth  of  bis  plea. 

Gaethbll,  for  defendant  in  error,  subraitled  tbe  following' 
points  and  autborities.     i 

Ist.  That  tbe  Act  of  1842,  conapelling  a  discovery  of  usury,  i» 
gsoeral  and  comprehensive  in  its  terms,  and  applies  as  well  to- 
suits  by  Adminiatratora,  as  to  aui^  between  tbe  contracting  par- 
ties.     See  Act  of  18i2. 

For  the  rules  of  construction  of  Statutes,  see  Ezekid  vs.  Dixon^ 
and  autfaorities  there  cited. 

2d.  If  the  Act  of  1842  is  held  to  apply  to  suits  by  AdminUtra- 
to™,  then  ihey  must  make  a  discoveiy  ;  and  failing  to  do  so,  the 
defendant's  plea  and  sflidavit  is  evidence  of  the  usury. 

The  affidavit  of  plaintiff  makes  no  such  discovei-y  as  the  Act 
contemplates. 

In  a  Court  of  Equity,  the  affidavits  would  be  held  itisufficientr 
and  a&ilure  or  refusal  to  answer.  SeeSEquilt/ Dig.  13.  &Jakn. 
R.  247. 

To  abill  charging  usury,  an  answer  that  defendant  does  not  know 
or  remember,  will  be  considered  evasive  and  tantamount  to  an  ad- 
mission. 3  Equity  Dig.  6,  13,  15.  Scolti  vs.  Hume,  LitI,  Scl, 
Ca*e»,  379. 

3d.  The  Act  of  1842  establishes  new  rules  of  evidenco  on  the" 
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Bulijcet  of  I'syy,  anJ  goos  'o.-yopd  I'te  pr'nci  )leB  offo'-cc,  in  ca- 
ses of  bills  for  I'iscove'-y,  prio:  lo  lie  passage  ofsditi  Act. 

^ib.  It  was  pmperlo  sOmit  all  il»e  affi^avilaio  go  To  il-eJury, 
S9  they  B'-elbc  judges  of  tbe  evir'coce. 

5ih.  Wlieo  judg-nent  is  bad  od  excepl'On^  or  demurrer,  and 
defem'ant  is  lOinpel'ed  to  arihwet,  -he  tjcesLioD  is  se'-ledaoiIoiD' 
not  I>e  raised  for  judgment  again.     No  d'3e"eico  ii  cotbiielliDg 

The  nieo.nblc  o'an  Act  will  no:  resii-aia  tbe  body. 
Cjn;:,  C0(<nse1  for  t'.ie  plai  it'fTin  ori^^r,  in  concli'S'Ou, 

1.8-.  The  Act  of  lG43'oeinginde.ogu.!ono"ThoCo,DironLaw, 
ia  'o  be  construed  sTnctly.  Pcmphlcl  Laws,  17S.  2  Kelii;  25i. 
3  lb.  li&. 

2d.  A  law  tbat  sanctioDsilio  dan;][eroas  princijile  of  permit tiog 
a  party  to  be  a  witness  for  bt.n)<e1f  in  b'a  own  cucae,  ia  not  to  he 
cxteiKled  to  any  caae  Bot  clearly  embraced  wuh'a  ila  promiooa. 

od.  The  case  of  a  Ei>it  bi'ou^lit  by  an  At^tnin's)  <  ator  upon  a 
<  oatract  made  wilh  his  inieslate,  ia  not  within  the  provis'ona  of 
I  he  Act. 

4th.  Admitting,  however,  tbat  it  ia,the  p'aj'n (iff  complied  wilh 
tbe  law  by  mstcing  his  affidavit,  aa  set  forth  in  the  Bit)  of  Excep- 

oth.  Whei«  the  plaiitiflTmalcea  hia  affidavit,  in  compliatice  with 
tbe  leqiMzements  of  the  Siatute,  and  tbe  aanoe  ia  read  as  evidence 
to  the  Ji<ry,  it  is  not  coaipeteui  for  the  defendant  to  road faia  own 
BfliJiivit  as  evidoncs. 

The  Court  not  agreeing 'n  ita  judgment,  the  opinions  oi  the 
Jud^s  were  de^ivei-ed  termiin, 

£t/  the  Court. — LriiFK~N,'J.  delivering  the  opinion. 

Thomaa  F.  Persoaa  as  AdiDiniatrator  of  John  Peraona,  de- 
ceased, brought  an  action  of  Asaumpeit  in  tbe  Superior  Court  of 
Warren  county,  againat  Henry  Higbt,  on  a  joint  and  sereial  pn>- 
miasoiy  note,  given  on  the  6:.h  of  September,  1843,  by  tbe  deftnd- 
ant  and  one  Fielding  Hill,  then  in  life,  since  deceaaed,  for  $2,66083 
payubleone  day  afterdate, witba  creditofSlll  Ct.iDdorsed  16lk 
January,  1S45,  and  a  further  paymect  of  tlOO,  entered  the  9tb 
February  thereafter. 
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To  tilie  an  it,  the  defendant  pleaded  usury.setting'forth,  in  bis  an- 
swer, fully  and  minutely,  the  facts  of  ilie  transaction,  and  gave  nO' 
tice  thereof  according  to  the  provisions  of  the  Actof  the  General 
Assembly,  passed  the  28tb  December,  1842. 

The  record  does  not  disclose  very  clearly  what  transpired  on  the 
first  triaL  It  appears,  however,  that  the  defendant  verified  his 
plea — that  the  pldntifffiled  his  affidavit  also,  alleging  that  he  could 
not  state,  neither  did  he  know,  whether  the  plea  of  the  defendant 
was  true  or  not;  nor  was  he  cognizant  of  the  usury  which  was 
charged  to«xiRt  in  the  contract.  A  verdict  was  rendered  for  the 
plaintiff  for  ^1,859  06,  with  coat  of  suit,  from  which  the  plaintiff  ap- 
pealed, and  a  bill  of  exceptions  is  predicated  upon  what  took 
place  on  thc£nal  trial. 

The  plaintiff  read  his  note  and  rested  his  case  with  the  Jury,^— 
The  defendant  then  offered  in  evidence,  his  own  affidavit  in  sup- 
port of  his  plea,  to  the  reading  of  which  the  plaintiff  objected,  up- 
on the  ground  that  the  Act  of  1843, to  compel  parties  plaintifis,  where 
the  plea  of  usury  is  filed,  to  discover,  on  oath,  the  truth  or  tabe- 
liood  of  the  facts  stated  in  such  plea,  did  not  apply  to  the  represen- 
tatives of  deceased  persons,  but  to  the  original  parties  to  the  con- 
tract only.  This  objection  was  overruled,  and  thereupon  counsel 
for  the  plaintiff  excepted.  Counsel  for  the  plaintiff  then  ten- 
derediuevidence.theaffidavit  oftheplaintiff,  in  which  be  swears, 
"  that  the  &cts  set  forth  in  the  defendant's  pies,  as  to  the  usury 
in  the  note  sued  on,  are  not  true  ;  and  that  the  can  tract  was 
and  is  not  usurious  according  to  the  best  of  his  knowledge." 
The  Court  ruled  that  said  affidavit  was  in  compliance  with 
the  statute,  and  ordered  the  same  to  be  read  to  the  Jury,  which 
was  done.  The  defendant  next  offered,  in  eviednce,  the  affida' 
vit  of  the  plaintiff,  made  on  the  first  trial,  as  heretofore  stated,  the 
reading  of  which  was  objected  to  by  counsel  for  the  plaintiff,  but 
■Ilowedby  the  CouTt,  which  decision  was  excepted  to.  The  de- 
fendant next  offered  his  own  affidavitinsupportofhis  plea,  which 
was  objected  to,  but  admitted — whereupon  counsel  for  the  plain- 
tiff excepted. 

The  case  here  closed,  and  the  Court  was  requested,  by  counsel 
ibr  die  plaintiff,  to  charge  the  Jury  that  the  plaintiff  having  file  d 
his  aSdavit  in  compliance  with  the  law,  the  affidavit  of  the  de- 
fendant was  not  evidence  before  them  of  the  truth  of  his  plea : 
and  that  the  de&ndant  having  &iled  to  introduce  any  proof  in 
support  of  his  plea,  the  plaintiff  was  entitled  to  recover  tbe  whole 
VOL.  IV.  61 
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amount  of  liis  note,  with  inieiesi  thereon.  But  the  Court  de- 
cline)] to  chnrgc  the  Jury  as  requested,  and  on  the  contraiy,  instruc- 
ted ihcin,  "That  (lie  Act  of  1 S42  was  crude  and  difficult  of  consliuc- 
tion.  But  thnt  when  the  plaintiff,  on  the  Te<juUition  of  the  de- 
fendant, makes  his  affidavit  as  to  the  matter  of  the  plea,  atid_^i'^ 
to  mnkr  amj  ditclofure  at  to  t/iejactn  stated  rn  the  plea,  but  isaiere- 
li/  n''!zative  in  itit  character,  it  is  cmnpclmt  Jbr  the  defrnilant  to  read 
his  ajliilavit  to  f/ie  Jaclt."  The  special  Jury  returned  a  verdict 
for  81993,70,  wiih  costs.  And  for  the  refusal  of  the  Court  to 
charge  as  re<]uested,  as  well  as  on  account  of  the  instractions 
given,  the  counsel  for  plaintiff  csccpied. 

This  is  not  a  fit  orcasioii  to  discus.!  the  policy  or  impolicy  of 
usury  laws;  or  lu  review  the  discordant  opinions  of  the  advocates 
for  and  against  the  liberty  of  the  citizen  to  make  his  own  lenuB 
in  money  matters,  as  in  all  other  hargains.  Perhaps  there  is  no 
one  subject  al>out  which  the  variable  mindii  of  men  have  differed 
so  in'cconcileably.  One  class  of  polilical  eronomists,  treat  all  legal 
reflraints  upon  lending  and  borrowing,  as  the  relics  of  by-gone 
days  of  ifinorance  and  supcrslition,  and  resting  for  their  support 
and  justification,  upon  no  inEiinsic  worth.  They  affirm  that  anch 
Tcgnlationa  exist,  mei-ely  because  they  have  heretofore  existed, 
and  rely  maini)'  upon  the  authority  of  Arisioile,  who  contended 
that  money  ought  not  to  bear  interest,  because  it  was  naturally 
baiTen  and  unproductive  ;  or  of  Moses,  the  Jewish  Lawgiver,  who 
forbade  this  pmctice  among  bis  countrymen.  They  insist  that  all 
restrictions  are  inexpedient — that  they  enhance  the  rate  of  inter- 
est, thereby  defeating  their  own  object.  That  capital,  like  com 
and  all  other  commodities,  should  be  governed  by  the  condition 
of  the  market ;  its  price,  like  every  thing,  to  be  controlled  by  de- 
mand and  supply.  At  the  head  ofitiefree  traders,  in  money  mat- 
ters, stands  conspicuously  the  name  of  Jeremy  Bentham,  whose 
work  against  all  usuty  laws,  published  in  1837,  it  is  believed,  has 
produced  a  po we rfiil  imp i-essi on,  both  upon  the  legislation  of  Great 
Britain  and  uf  this  country,  since  that  period. 

On  the  other  hand  it  is  ui'ged,  that  these  views  of  Bentham  and 
othei'B,  are  visionary,  and  at  variance  with  experience  and  the 
fundamental  maxims  of  every  well  regulated  State.  That  pre- 
vious to  the  reign  of  Hecry  Vlll.  when  the  rate  of  interest  was 
established  at  10  per  cent.,  the  customary  rates  were  40 percent. 
That  Hindostan  and  China  are  both _/rM  trade  countriesin  money 
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mUters,  and  that  the  usual  rate  of  interest  in  tlie  one  is  20,  and 
in  the  other24  percent.  That  Greece  and  Rome,  like  most  olher 
countries,  had  tried  iheyree  trade  system,  and  like  them,  had 
abandoned  it,  finding  that  ita  tendency  was  to  motiopolize  all  the 
riches  in  the  land  in  the  hands  of  those  who  never  worked  for 
their  wealth,  and  to  the  utter  impoverish ment  of  all  the  industrial 
tiades  and  employments.  That,  so  exorbitant  were  theexactions 
of  the  usurers  of  Rome  particularly,  that  it  frequently  convulsed 
the  State  with  the  most  disastroiifi  revolutions.  That  but  for  the 
existing  laws,  the  world  would  be  continually  plunged  in  the  most 
ruinous  speculations.  That  money  is  diffei^nt  from  all  other  ar- 
ticles of  merchandize.  Tliat  these  are  the  product  of  individual 
labor  and  enterprize,  while  money  is  brought  into  existence  by 
the  government.  And  that  the  object  of  its  creation  is  to  benefit 
the  public  and  not  to  foster  private  emolument.  That  on  this  ac- 
count, the  State  posessos  the  right,  in  a  peculiar  manner,  to  prevent 
the  currency  and  circulating  medium,  designed  for  the  good  of 
the  common  country,  and  whole  community,  and  which  is  the  re- 
presentative of  the  value  of  any  species  of  property,  to  be  used 
or  perverted  from  its  original  design  and  kgitimale  purpose. 
That  the  eseential  difference  between  money  and  merchandize,  of 
whatever  species,  is  this :  All  need,  and  must  have,  money ;  noth- 
ing else  will  pay  taxes  and  other  public  dues,  or  is  a  lawful  tender 
for  debts ;  and  hence,  a  scarcity  here  is  felt  by  all.  And  yet  the 
amount,  both  of  specie  and  of  paper.is  necessarily  limited — where- 
aa,  any  other  commodity  is  indispeusible  to  no  one.  One  com- 
munity or  individual  requires  one  thing,  another  something  else; 
and  the  wants  of  all,  in  these  respects,  may  be  supplied  by  some 
substitute.  If  the  potato  crop  in  Ireland,  or  the  wheat  harvest  in 
any  other  portion  of  Europe,  fails,  an  immediate  substitute  ia 
found  tn  the  abundant  productions  of  this  country,  which  is  des- 
tined to  become  the  granary  of  the  world.  Hence,  the  laws  of 
Commerce  inteipose,  to  keep  down  prices.  Moreover,  it  ia 
contended  that  experience,  as  well  as  the  general  voice  of  the  civ- 
ilized world,  andent  and  modem,  combine  to  condemn  usuiy, 
JVoK  nostrum  tantas  componere  liUs. 

In  this,  as  in  all  other  controvei'sies,  where  extreme  opinions 
are  entertained,  the  truth,  perhaps,  will  be  found  ultimately  to  lie 
in  a  middle  course,  medio  tvliasimtti  ibU.  I  have  abridged  a  few 
of  the  leading  ailments  for  and  against  usury  laws.  And  while 
I  am  not  prepared  to  hold  with  Lord  Bacon,  that  tbo  usurer  is 
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rhe  giefttest  Sabbath-breaker,  becaiue  his  ploagfa  goetL  t/rafj 
Sunday ;  and  that  he  is  tfae  drooa  that  Vb^l  qieaketh  of; 
"  IgHatmmJiteot  pectu  aprtBtepibtu  areuU  :"  mnch  leo  that  tfco 
guilt  of  taking  money  in  the  way  af  nmry,  ia  equal  to  the  guihof 
taking  life ;  and  that  usuren  shoald  justly  be  ranked  with  mar- 
derera,  and  their  bodiea  denied  the  rites  of  aepnltare.  Still,  I 
am  &r  from  approving  the  total  abolition  of  all  laws  upon  thia 
subject.  Indeed,  I  am  entirelyaatie&ed,  that  nauryiawa  are  fbmd- 
ed  in  great  principles  of  public  policy.  I  sincerely  denre,  ihal 
some  means  may  yet  be  deviaed  to  suppress  die  evil,  without  en- 
couraging the  borrower  to  violate  his  contracL  In  my  hnmUa 
opinion,  iorroioer* at  weUa« /cm^av,  should  badeterred  alike frOK 
engaging  in  ibU  illegal  and  forbidden  traffic.  Besides,  I  mntf 
think,  that  in  a  contest  between  the  indorsee  of  a  umirioua  note, 
who  had  no  agency  whatever  in  the  corrupt  tranaacticm,  and  tha 
borrower,  who  is  unqueationably,  in  morals,  if  not  in  law,  a  for- 
ticfp*  crimmit,  the  loss  should  always  fell  on  the  borrower. 

All  these  grave  questions,  however,  addresa  tbemselvea  to  an- 
other department  of  the  Government.  So  &r,  the  Legislature  </ 
this  State  seems  to  have  acted  upon  the  principle,  thatRllprrvaie 
inconvenience  must  yield  to  public  coneiderationa.  And  in  this 
conviction,  the  Statute  of  1842  was  enacted.  It  was  passed,  no 
doubt,  to  prevent  utury.  And  it  is,  to  all  intents  and  purpoees,  a 
remedial  Statute.  It  was  intended  to  relieve  the  borroww  fron 
the  expense  and  delay  ot  a  proceeding  in  Chancery  to  obtain  dis- 
covery ;  and  likewise,  from  the  operation  of  the  rule  in  Equity, 
that  the  borrower  should  da  equity,  before  he  could  he  heard ; 
that  is,  pay  up  the  principal  and  lawfiil  interest  which  he  admit- 
ted to  be  due.  And  I  am  ready  and  willing,  in  die  utmost  good 
faith,  to  give  force  and  effect  to  the  law. 

It  purports  to  be  an  Act  "  to  compel  parties  plaintiffi,  in  the 
several  Courts  of  tbU  State,  where  the  plea  of  usury  is  filed,  to 
discover  on  oath  the  truth  or  &lBehood  of  the  facts  stated  in  Ao 
plea ;  or  to  allow  the  defendant,  in  case  of  refutal  on  the  part  of 
the  plaintiff,  to  eetablish  the  &ctB  conluned  in  bis  plea,  by  Ua 
own  oath,  without  filing  a  bill  for  discovery. 

Section  1,  declares,  "  That  in  all  cases  in  the  several  Coatts  m 
this  State,  where  usury  shall  be  pleaded,  the  party  {ilaintiff  in 
such  eaee,  upon  notice  of  each  plea,  accompanied  by  a  copy  of 
such  plea,  and  which  shall  be  served  on  said  pbtin 
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Knontey,  within  one  month  Irotn  the  filing  of  such  plea  of  the 
caae,  in  the  Superior  or  Inferior  Court,  and  within  ten  ilaye,  if 
the  case  is  in  any  Justice's  Couit,  or  any  other  Court,  discover  on 
oath  by  hit  written  affidavit,  to  be~  made  before  some  officer  le- 
gally authorized  to  administer  an  oath,  whether  the  fact  or  fads, 
■et  forth  in  said  pleEi,are  true  as  to  the  usury,  and  whether  ornot 
tbe  contract  upon  which  said  suit  is  brought,  was  usurious,  and 
■Dch  written  affidavit  may  be  read  in  evidence,  on  the  trial  of  said 
case,  by  either  party." 

Section  2d.  "  Tkat  if  any  party  plaintiff  shall  fail  or  refuse  to 
make  the  discovery  as  provided  in  the  first  section  of  this  Act^ 
that  tbe  party  defendant  in  said  case,  may  make  an  affidavit  in 
writing  before  any  Officer  authorized  to  administer  an  oath,  of  the 
truth  of  the  facts  set  forth  in  his  plea  as  to  the  usury  therein  plead' 
ed,  and  said  affidavit  of  the  defendant,  may  be  read  on  the  trial 
by  either  party  to  said  case." 

Section  3d.  "  That  the  patty  whose  affidarit  is  nsed  as  evidence, 
as  provided  in  the  first  or  second  sections  of  the  Act,  shall  be  p  ut 
upon  the  stand  and  cross-examined  by  the  other  party  as  witness- 
fls."     Lam.  1842,p.  178. 

Two  questions  are  made  by  the  record,  as  to  the  interpretation 
of  this   Statute. 

[1.]  First,  is  it  restricted  to  tbe  •original  payee  of  the  noteT 
or  does  it  apply  also  to  his  legal  representative,  who  may  sue 
tbereon  after  his  death  t  Secondly,  if  the  plain titf  fails  to  discov 
er  ifae  usury  set  fordi  in  the  plea,  from  want  of  knowledge  of  the 
'act,  does  that  authorise  the  defendant  to  read  bis  own  affidavit 
<Mi  tbe  trial  in  support  of  his  plea  I     Tbe  Circuit  held — 

Itt.  That  the  Act  applied  aa  well  to  administrators  as  to  the 
original  contracting  party.     And, 

2d.  That  the  plaintiff  failing  from  igiurance  or  any  other  cause, 
to  discover  the  usury  set  forth  in  the  plea,  entitled  the  defendant. 
to  introduce  bis  own  oath  to  tbe  Jury,  to  sustain  bis  defence. 

This  Court  has  in  several  cases,  particularly  in  Ezekiel  vs 
Dixm,  3  Kelly,  14,  announced  tbe  general  rules  by  which  it  will 
be  guided  in  the  construction  of  Statutes ;  and  I  am  happy  to. 
addi,  that  they  eeem  to  have  secured  tbe  general  acquiescence  an^ 
approbation  of  tbe  profession.  The  current  of  authority  in  this 
coubtry,  at  least  at  the  present  day,  is  in  &vor  of  reading  Stat-. 
utes  according  to  the  natural  and  most  obviouB  import  of -the  lan- 
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guage,  without  resaiting  to  subtle  and  forced  const mctioDS.  for 
the  puipo.w  ofeiiher  limiting  or  extending  their  operatioD.  The 
words  of  a  Statute,  says  Chancellor  Kent,  if  of  common  use,  are 
to  be  taken  in  their  natural  and  ordinary  signification ;  and  thia 
is  now  received  as  an  elementary  rule.  5  Hili,  638.  Let  us  test 
the  Statute  under  discussion  by  this  doctrine. 

It  applies  expressly  to  afl  "parties  plMntifis;"  whether  th« 
original  payee  or  his  legal  reprpsentative  ;  and  it  is  ri^t  that  it 
should.  The  transferee  of  a  usurious  contract,  or  the  executor 
or  administrator  of  the  deceased  payee,  may  be  fiilly  acquainted 
with  the  tenns  of  the  agreement,  either  from  having  been  pres- 
ent at  its  execution,  or  from  information  derived  directly  from 
the  party  himself;  and  in  either  case,  he  should  be  compelled  to 
testify.  We  are  clear,  therefore,  in  coming  to  the  same  conclu- 
sion upon  this  point,  at  which  the  learned  Judge  arrived,  who 
delivered  the  opinion  of  the  Couit  below. 

[2.]  We  are  not  able,  however,  to  concur  with  our  brother 
Sayre  upon  the  otbei  proposition  ;  namely,  that  the  plaintiffhav- 
ing  filed  his  affidavit  in  compliance  with  the  profisions  of  the 
Statute,  but  failing  to  discover  theusuiy,  from  inability  to  do  so, 
entitted  the  defondant  to  read,-Bnd  rely  on  his  own  oath  befot« 
the  Jury,  in  support  of  bis  plea.  It  is  the  opinion  of  this  Goait, 
that  thia  privilege  is  only  allowed  the  defendant,  when  the  plain- 
tiff neglects  or  refuses  to  testify ;  hut  never,  we  apprehend,  when 
he  makes  oath  in  terms  of  the  law.  If  the  second  ttction  of  the 
Statute  authorized  the  introduction  ofthe  defendant's  own  oath, 
because  the  plaintifffailed  from  want  of  knowledge,  to  diacover 
the  facts  set  foith  in  the  plea,  it  would-be  palpably  unconstitution- 
al, as  contuning  matter  different  from  what  was  expressed  in 
the  title  of  the  Act,  which  only  permits  the  defendant  to  establish 
hb  plea  by  his  own  oath,  tn  caae  of  reftual  by  the piaitUiff  to  Bteear. 
Tbejaiiure,  therefore,  coutemplated  in  the  teeond  nection,  is  either 
equivalent  to  refusal,  or  else  that  part  of  the  Act  is  void,  for  the 
reason  already  stated.  The  meauing  ofthe  Legislature  seemsio 
be  this:  if  the  plaintiff  makes  oath,  that  the  fact  or  facts  set  foith 
in  the  plea  as  to  the  usury  are  »ot  true,  and  that  the  contract  n^ 
on  which  the  suit  is  braugfat,  is  not  usurious ;  there  is  an  end  of 
the  matter,  unless  the  defendant  see  tit  to  put  the  plaintiff  upon 
the  stand  and  cross-examine  him  as  other  witnesses.  If,  howev- 
er, he  refuse  to  testify,  which  may  be  indicated,  either  by  aonie 
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overt  act  or  his  faituie  to  file  his  affidavit,  then  the  defendant,  by 
way  of  penalty  upon  plaintiff  and  protection  of  himself,  is  granted 
the  extraordinary  right  of  sustaining  his  defence  by  his  own  oath. 
Surely  the  framers  of  the  Act  never  could  have  intended  that 
this  anomalous  privilege  should  be  guaranteed  to  the  debtor  of 
a  dead  man's  estate,  because  the  administrator  is  ignorant  of  the 
usury  with  which  the  contract  sued  on  is  alleged  to  be  tainted ; 
and  therrfore  Jaih  in  his  affidavit  to  discover  the  fact  ov  fects  set 
forth  in  the  plea,  A  Bill  for  discovery  would  secure  no  such 
benoRt.  If  the  answer  ofthe  defendant  denips  all  the  allegations 
in  the  Bill  as  to  the  usury,  the  complainant  must  seek  proof,  ab 
extra,  to  make  out  Ms  defence. 

WhBther  the  deposition  of  the  administrator  was  sufficiently 
ful,  it  is  wholly  unnecessai-y  to  determine.  The  presiding  Judge 
decided  that  it  was ;  and  having  so  ruled,  he  ought,  as  we  think, 
to  have  excluded  the  affidavit  of  the  defendant.  Both  should  not 
have  gone  to  the  Jury.  Even  were  it  defective,  that  would  not 
have  justified  th^  introduction  ofthe  defendant's  affidavit.  For 
again  analogizing  this  Common  Law  remedy,  to  a  proceeding  in 
Chancery ;  if  the  answer  to  a  Bill  for  discoveiy  be  insufficient, 
the  complainant  is  not  then-fore  entitled  to  take  the  Bill  m  con- 
Jetted,  and  proceed  to  trial  ex  parte.  He  can  only  do  this  under 
the  rules  in  Equity,  when  the  defendant  remains  in  contempt  af" 
ter  due  notice.  The  complainant's  course  is  to  exeept  to  the  an- 
swer, and  if  it  be  found  impei-fect,  the  defendant,  will  be  re- 
quired to  answer  over.  It  would  be  a  monstrous  doctrine,  to 
hold  that  where  the  plea,  as  in  this  case,  contains  a  great  variety 
and  multiplicity  of  facts,  that  the  failure  ofthe  plaintiff  to  answer 
each  and  all  of  them,  whether  from  inadvertence  or  otherwise, 
should  subject  him  to  the  severe  infliction  of  allowing  the  defen- 
dant to  prove  his  own  plea.  Nor  could  he  extricate  himself  from 
the  difficulty  in  the  present  case,  by  amending,  even  if  that  were 
admissible  under  the  Statute,  inasmuch  aa  he  had  the  judgment 
of  the  Court  that  his  affidavit  was  complete;  to  which  decision, 
the  other  patty  did  not  except,  as  it  was  his  right  to  do. 

But  suppose  it  be  conceded,  that  the  deposition  ofthe  plaintiff* 
was  defective,  for  the  I'eason  that  it  was  not  as  an  answer  in  Equi- 
ty should  he,  fully  responsive  to  all  the  facts  charged  as  to  the 
usury ;  or  that  the  affiant  did  not  deny  the  usury  in  the  contract, 
to  the  best  of  his  belief  aa  well  as  knowledge,  as  I  am  ioc 
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think  he  should  have  done  ;  or  from  any  other  caose  :  and  that 
it  Was  not  amendable.  Can  this  Court  on  a  writ  of  error,  sit  in 
jod^ment  upon  this  depoaitioh,  and  justify  tbe  admiasion  of  the 
defendant's  oath  upon  the  graund  that  the  ^iaintiff't  was  not  in 
terms  of  the  Act,  notwithstanding  the  presiding  Judge  decided 
that  is  was?  If  I  rightly  understand  the  organization  nf  diia 
Court,  it  waa  the  intention  of  the  Act  calling  it  into  being,  that 
it  should  be  strictly  an  appellate  Couit  for  the  re^xaminatioD  and 
coiTection  of  erroneous  decisions  aetually  made  by  the  SaperioT 
Courts ;  and  its  suQcess  as  well  ew  usefulness,  will  depend  upon 
its  being  able  sahsfactorily  to  accomplish  the  work  which  has 
been  given  it  to  do.  I  would  not  affect  to  andervalne  the  right 
of  appeal  which  it  affords,  and  should  be  most  unwilling  improp- 
erly to  restiict  or  limit  its  exeruse.  Such  I  believe  will  not  be 
thfe  effect  of  the  construction  which  is  here  put  upon  our  powers. 
The  Superior  Courts  can  commit  no  error  i^ich  may  not  be 
reached  here,  if  the  party  l>eIow  present  the  question  in  the  prop- 
er shape,  and  at  the  right  time,  for  their  decision.  In  tfajs  case,  the 
defendant  in  error  might  have  excepted  to  the  judgment  of  the 
Court  below,  aa  to  the  sufficiency  of  the  plaintiff's  oath.  Failing 
to  Ao  BO,'  he  tnuat  be  considered  as  having  acquiesced  in  it ;  nor 
'«Bn  it  DOW  be  reached  and  reversed,  for  the  -purpose  of  justifying 
the -Admission  of  his  affidavit.  Not  merely  our  own  convenience, 
but  the  paramount  interest  of  the  country  requires,  that  w« 
should  not  only  htar,  but  promptly  determitte  also,  all  the  cansea 
which  may  be  carried  up  from  the  Superior  Couits.  To  prevent 
'ibis  Court  from  becomitig  what  it  wa«  feared  it  would  be,  and  in 
many  of  the  States  actually  is — a:n  engine  of  oppression,  merely 
from  delay — I  am  inclined  to  think  that  it  will  be  fouitd  expedi- 
ent to  confine  our  jurisdiction  to  al'.egeA  errors  in  the  decmoiu, 
tentoioet,  jvdgmettU  and  derreet  of  the  Superior  Courts,  u  they 
are  exhibited  in  the  Bill  of  exceptions,  and  transcript  of  the  re- 
.cord  before  us. 

What,  I  aak,  was  the  object  of  the  Act  of  1843 1  It  was  to  al- 
low the  defendant  to  use  the  plaintiff  as  a  witness,  provided  he 
would  submit  to  an  examination.  It  adopts,  in  substance,  the  pro- 
visions of  the  Act  of  New  York,  passed  in  May,  1837,  to  prevent 
usury,  and  which  is  ss  follows :  "  Whenever,  in  any  action  at  kw, 
the  defendant  shall  plead  or  give  notice  of  the  defence  of  nnuy 
and  verify  the  truth  of  bis  plea  or  notice  by  affidavit,  he  may,  far 


by  Google 


HILLEDGEVILLE,  MAY  TERM.  1848. 


the  purpose  of  proving  the  usury,  call  and  examine  the  plaintift', 
as  a  witne^,  in  the  same  manner  as  other  witnesses  are  calleJ 
»nd  examined."  See  L.  1837, ^.•487.  This  Statute  difl'era  from 
ours  iu  not  autliorizing  the  plaiiiiilf  to  file  his  wiittcn  affidavit, 
but  sufajecta  hioi,  at  once,  to  an  are  tenus  examination.  And  to  this 
extent,  it  seems  to  mc,  to  be  more  efficacious.  If  the  object  ho 
W  elicit  truth,  the  whole  truth,  and  nothing  but  tlie  truth,  much 
better  to  put  the  plainiiiTupon  the  stand  at  once,  and  subject  him 
lo  a  vioa  voce  oxamiiiation.  How  seldom  is  the  plea  of  usury  at 
law,  established  by  the  answer  of  the  plaintiff  to  a  bill  filed  for 
discovery.  So  &r  from  giving  additional  vitality  and  energy  to 
the  measure,  by  holding,  contrary  to  the  language  of  the  Act,  that 
the  affidavit  of  the  plaintiff  ought,  in  analogy  to  on  answer  in  Kq- 
uity,  "full,  tme,  direct  and  perfi^'t  answer  make  to  any  allcKa- 
tion,  &c."  it  would  unquestionably  weaken  its  force  and  effect,  by 
compelling  all  plaintiffs  to  seek  the  aid  of  ingenious  counsel,  to  as- 
aisi  in  drawing  tbcir  afGdavits.  The  Legislatui'e  have  considered 
better  of  this  matter.  They  require  a  simple  affidavit,  "brfure 
aome  officer  legally  authorized  to  adminiatcr  an  oath,  that  the  facts 
set  foilh  in  the  plea,  aie,  or  are  not,  true,  and  that  the  contract, 
upon  which  the  suit  ia  brought,  is,  or  is  not,  usurious."  And  if 
he  is  not  satisfied,  the  defendant  may  then,  according  to  the  third 
*eetim  of  the  Statute,  and  in  the  words  of  the  New  York  Act, 
"  call  and  examine  the  plaintiff  as  a  witness,  in  the  same  manner 
as  other  witnesses  are  called  and  examined."  And  what  profit 
would  it  be  to  tbe  defendant,  to  require  that  the  affidavit  of  the 
plaintiffahould  correspond  to  an  answer  iu  Equity  1  The  tenns  of 
die  usurious  contract,  and  the  quantum  of  the  usurious  interest 
or  premium,  must  not  only  bo  specified  in  tbe  plea,  but  distinctly 
and  correctly  sot  out.  And  the  defendant  must  prove  tbe  usuiy 
ai  laid ;  and  if  he  fails  in  proving  the  usurious  contract,  in  the 
way  and  manner  in  which  he  has  charged  it  in  his  plea,  be  must 
foil.  Comy%  on  Usury,  203.  Tate  vs.  Willings,  3  Burn.  If  East, 
538.  2M.lfS.  377.  2  Shoic.  329.  3  Mod.  34.  4  Taunt.  810. 
6  T,  R.  267,  If  tbe  plaintiff,  therefore,  means  tnily,  in  llie  terms 
of  tbe  Act  of  1842,  that  tbe  facts,  as  to  tlic  USU17,  as  set  forth  in 
the  plea,  are  not  true,  and  the  defendant  is  unable  to  establish 
them  by  alnnde  testimoM^,  he  must  fail ;  and  that,  too,  notwitb- 
atandiog  tbe  plaintiff  should  distinctly  admit,  that  the  contract 
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was  nsurious,  but  sat  forth  a  difierent  agreement  troni  that  slated 
in  the  plea. 

But  I  repeat,  that  we  should'be  cautious  in  putting  a  construc- 
tion upon  tbis  Act,  which  would  tend  to  dispense  with  the  cran^ 
examination  of  the  paily  upon  the  stand,  or  which  would  neces- 
sarily substitute  his  well-pondered  and  ingeniously  devised  affida- 
vit in  lieu  thereof.  And  I  beg  leave  to  avail  myself  of  the  very 
appropriate  remarks  of  Judge  Blackstone,  in  support  of  this 
view.  "  Tbis  open  examinBtien,  in  the  presence  of  all  mankind, 
the  parties,  their  attorneys,  the  counsel,  and  all  by-slanders,  and 
before  the  Judge  and  Jury,  is  more,  much  more  conducive  to  the 
clearing  up  of  truth,  than  ibe  private  and  secret  examination,  ta 
ken  down  in  writing  before  an  officer,  where  a  pereoB  may  fre- 
quently depose  that,  in  private,  which  he  will  be  ashamed  to  tes- 
tify in  a  public  and  solemn  tribunal.  There  an  artfiil  or  careless 
scribe  may  make  a  witiiess  speak  what  he  never  meant,  by  frett- 
ing up  hit  depotiliant  m  hia  oKuform  and  language ;  bat  be  b 
here  at  liberty  to  correct  and  explain  his  meaning,  if  raisnoder- 
stood,  which  he  can  never  du,  ailer  a  written  deposition  is  once 
taken.  Besides  the  occasional  questions  of  the  Judge,  the  Jury, 
and  the  counnel,  propounded  to  the  witness  on  a  sudden,  will  sift 
out  the  truth  much  better  than  a  formal  set  of  interrogatories,  (or 
plea,)  previously  penned  and  settled.  Nor  is  the  presence  of  the 
Judge,  during  the  examination,  a  matter  of  small  importance.  For, 
besides  the  respect  and  awe  which  bis  presence  will  natuTally  in- 
spire, he  is  able  by  use  and  experience,  to  keep  the  evidence  from 
wandering  from  the  point  in  issue.  In  short,  by  this  method  of 
examination,  and  this  only,  the  persons  who  are  to  decide  upon 
the  evidence,  have  an  opportunity  of  observing  the  qnality,  age, 
edueation,understanding,  demean  or  and  inclination  of  the  witnesses 
in  which  points  all  persons  must  appear  alike,  when  their  depo- 
sitions are  reduced  to  writing,  and  read  in  the  absence  of  those 
vrbo  made  them.  Frequently,  as  much  may  be  collected  from 
the  manner  as  the  matter  of  the  witness."     3  Black.  Com.  379. 

And  I  take  this  occasion  to  say,  that  my  youthfiil  admiration  <^ 
the  commentaries  of  this  great  teacher,  grows  with  advancing 
years.  They  well  deserve  the  magnificent  eulogy  of  a  late  bioe- 
rapher,  who  says,  "  they  combine  the  copious  learning  of  a  Coke. 
and  the  methodicalan'angementof  Hale,  Gilbert  and  Foetor,  nilk 
the  smooth  and  flowing  style  of  Pope  and  Addison." 
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The  following'  appropiiate  and  judicioue  remarka  appear  in  the 
firat  Report  of  tbo  Cummisaioners  on  Practice  and  Pleadings,  ud- 
dertbe  amended  Constitution  of  Now  York,  on  the  subject  of  the 
examination  of  pai'ties  to  the  suit :  "  Two  modes  of  examinatioB 
have  been  proposed,  one  wo?,  and  the  other  upon  written  inter- 
rogatories. The  latter  is  the  method  of  the  Civil  Law.  We  think 
the  question  U  decided  by  the  Act  of  December,  and  if  it  were 
not,  we  should  still  prefer  the  oral  examination.  A  written  de> 
position  taken  in  private,  is  not  the  beat  means  of  eliciting  the 
truth  ;  nor  do  we  see  why  the  law  should  be  so  tender  of  the  con- 
e  of  parties,  when  it  is  so  hard  with  the  consciencea  (^ 
These  are  brought  into  the  Court — are  made  to  waste 
their  time  about  a  matter  not  their  own ;  and  when  called  to  the 
Gtand,  are  subjected  to  the  most  searching,  and  often  offensive, 
examination.  Why  should  he  who  brought  them  there,  be  ex- 
empted  from  the  same  scrutiny  1"     Code  of  Practice,  p.  241. 

Subsequent  reflection  and  examination  have  confirmed  our  first 
impression  upon  hearing  the  argument  upon  the  second  point,  in 
the  Bill  of  Exceptions,  which  was,  that  the  Court  below  erred  in 
the  construction  which  it  put  upon  the  Statute.  It  has  been  sug- 
gested, that  the  decision  was  misapprehended,  and  that  the  pre- 
siding Judge  let  in  the  aiHdavit  of  the  defendant,  because  the  oath 
of  the  plaintiff  was  iuBufGcient.  No  such  inference  wouldappear 
to  be  warranted  by  the  transcript  before  us.  On  the  contrary,  it 
^ows  conclusively  that  the  affidavit  was  solemnly  adjudged  tabe 
in  compliance  with  the  law ;  and  the  only  i-eason  assigned  for  the 
introduction  of  the  defendant's  testimony,  to  establish  his  plea,  is, 
that  the  affidavit  of  the  plaintiff  yiit'/et^  to  discover  iheutury.  And 
the  Court  is  unanimetulr/  of  the  opinion,  that  the  &iluve  of  the 
plaintifi*  to  discover  the  usury,  from  inability  to  do  so,  is  not  a 
sufficient  ground  to  admit  the  defendant's  oath. 

If  we  were  in  doubt  as  to  what  was  the  decision,  (and  for  my- 
self, I  must,  injustice  to  the  learned  Judge  who  tnade  it,  confess 
that  I  have  none,)  situated  as  this  coso  is,  it  would  become  our 
duty  to  send  it  back  for  a  re-hearing.  The  plaintiff  in  the  action 
below,  and  who  recovered  some  two  thousand  dollars,  b  the  par- 
ty who  brings  up  this  case;  consequently,  it  is  be  who  will  mainly 
Buf&r  from  the  delay  attendant  on  further  litigation.  As  it  is, 
we  must  revei-se  the  judgment  and  remand  the  case,  with  instruc- 
tions that  a  new  trial  be  awarded,  to  be  conducted  in  conformity 
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yf'ith  the  views  entertained,  and  herein  expressed,  bjr  this  Coott, 
as  to  the  proper  interpretation  of  the  Act  of  1 842. 

NisBET,  Judge,  concurring. 

The  Act  of  18i2  ts  in  derogation  of  common  right.  It  con»- 
pok  tlie  paity  plaintiff*  to  become  a  witness,  in  suits  upon  usitri- 
ouB  contracts  againet  himself;  or  to  admit  the  defendant's  oath  in 
support  of  his  own  plea.  At  the  time  this  Act  was  passed,  thi» 
could  not  be  done  at  Common  Law  in  an;  other  case.  It  gaves 
right  to  the  defendant,  and  cast  a  burden  upon  the  plaintifi^  ia 
this  class  of  cases,  unknown  to  all  otbera.  It  established  a  new 
rule  of  evidence,  and  repealed  a.  principle  which  in  the  Courts  of 
that  jurisdiction,  had  pitsvailed  for  centuries — the  principle,  that 
a  party  could  not  be  called  to  testify  in  his  own  behal£  It  can- 
not in  my  judgment,  be  viewed  in  the  light  of  a  Statute  which 
creates  a  new  remady  ;  for  I'emcdies  against  usurious  contracts 
existed  before;  both  at  Law  aud  in  Equity.  The  plea  of  usnrj 
was  allowed,  before  its  passage,  at  Commou  Law  and  by  ottr 
own  Statutes  ;  and  a  defendant  conld  also  go  into  Chaocery,  up- 
on certain  teims,  to  be  relieved  against  usury.  The  plea  of  usu- 
ry was  available  to  the  defendant,  according  to  the  general  ancl 
well-appinvcd  rules  of  evidence  ;  and  the  remedy  in  Equity  was 
subject  to  cstablidhcd  rules,  regttlating  that  subject  matter  in 
Courts  of  Chancery.  It  does  not,  therefore,  ordain  a  remedy  for 
a  mischief  before  remediless ;  or  means  of  enforcing  a  right, 
which  could  not  be  enforced  by  the  existing  law.  Its  object  is 
indicated  in  the  title.  That  object  is  to  compel  a  party  plaintiff' 
to  discover  on  oath,  the  usury  in  his  contract ;  or,  upon  refiissi 
so  to  do,  to  admit  the  evidence  of  the  defendant  in  support  of  his 
pleaofu^ury.  It  seeks  to  tiimplify,  and  to  render  more  easily 
available,  an  existing  rcjiiedy,  by  creating  a  new  rule  of  evi- 
dence in  the  Courts  of  Common  Law,  1  must  view  it  therefore, 
as  a  Statute  amendatory  of  the  law  of  evidence. 

The  new  mle  of  evidence  which  it  oi'dains,  is  in  derogation  of 
common  right ;  it  is  applicable  alone  to  one  class  of  cases,  and 
ought  to  he  construed  ttrictli/.  The  defendant  should  take  noth- 
ing under  it  by  implication,  or  inference.  Nothing,  save  that 
which  the  Statute  gives  him  by  a  strict  but  fair  interpretation. 
I  am  willing  to  give  him  his  pound  of  flesh,  bat  with  my  consentt 
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hfl  shall  draw  do  blood.  Whilst  I  know  tfaat  it  is  the  tluty  of  this 
Court  to  give  full  effect  to  the  legislative  will,  and  whilst  1  am  re- 
solved to  enforce  all  constitutioiial  laws,  I  do  not  fuel  at  liberty 
to  go  beyond  the  moaning  of  the  Legislature,  interpreted  accord- 
ing to  flstabKttbed  canons,  to  give  effect  to  what  I  may  imagine  to 
be  the  policy  of  the  law.  In  a  Court  of  Law,  more  particularly, 
I  do  not  feel  authorized  to  depart  from  those  canons.  Placed 
here,  under  the  moet  eoiemu  of  all  sanctions,  to  administer  the 
law  as  it  comes  to  me  from  the  Legislature,  I  may  not,  under  the 
idea  of  fostering  any  given  policy,  look  outside  of  the  Irfw  itself, 
to  ascertain  its  meaning.  A  license  to  look  away  from  the  Stat- 
ute to  the  policy  of  the  State  iu  enacting  it,  is  the  parent  of  Judi- 
cial legislation.  Moet  heartily  do  1  approve  of  the  policy  of  our 
Usury  Laws.  They  hare  worked  well.  1  must  say,  at  the  same 
time,  that  the  Legislature  has  gone  quite  far  enough,  in  giving  fa- 
cility to  the  defence  of  usury.  If  the  meaning  of  the  Legislature 
in  the  Statute  before  us,  was  ambiguous,  I  should  lean  to  that  con- 
struction which  would  favor  the  policy.  But  it  is  not  doubtful. 
In  construing  Statutes,  the  Common  Law  is  to  be  considered. 
They  are  to  be  construed  lu  reference  to  the  principles  of  the 
Common  Law  ;  for  it  is  not  to  be  presumed  that  the  legislature 
intended  to  make  any  innovation  upon  the  Common  Law,  furth- 
er than  the  cose  absolutely  required.  1  Kail,  463.  With  such 
views  of  the  Act  of  1642,  and  guided  by  the  usual  iniles  of  statu- 
tory const iTiction,  I  proceed  briefly  to  consider  its  more  specific 
meaning,  and  its  application  to  the  case  made  iu  this  record. 

[1.]  A  question  is  made  here,  whether  this  Statute  is  applica- 
ble to  parties,  who  sue  and  are  sued  in  a  representative  cbarac- 
ter.  The  language  of  the  Statute  is  general,  and  applies  to  all 
eata.  There  is  no  exception  made  j  nor  is  there  any  provision, 
which  precludes  the  idea  of  representative  parties  being  amena- 
ble to  it.  "  In  all  cases  in  ihe  several  Courts  in  this  State,"  is  tbe 
language  of  the  Act.  The  reason  for  calling  upon  an  original 
party  to  the  contract  to  disclose  the  usury,  applies  also  to  bis 
representative  ;  although  with  greatly  diminished  force.  It  Is  to 
be  presumed  that  an  executor,  or  even  an  administrator,  knowa 
more  of  the  contracts  of  the  decedent,  than  the  world  at  targe. 
According  to  the  Act,  what  he  does  know,  the  defendant  is  en- 
titled to  have  disclosed,  or  to  be  let  in  to  the  benefit  of  his  om  ^ 
oath.  y 
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Upon  the  first  tnal  of  this  cause,  it  seems  that  the  plaintiff 
made  oath  under  the  Statute,  which  wa*  read.  On  tho  trial  of 
the  cause  on  the  appeal,  he  made  oath  again,  which  waa  fuller, 
and  which  the  Couit  ruled  was  ia  compliance  with  the  Statute; 
and  which  being  read  bj  the  defendant,  as  part  of  his  testimony, 
the  first  affidavit  was  also  admitted,  at  the  instance  of  the  defen- 
dant, for  the  purpose  of  impeaching  the  credibility  of  the  ptaintiS 
We  are  ail  agreed  that  it  was  wrongfully  admitted.  The  plain- 
tiff was  btsforc  the  Court  as  the  defendant's  witness.  He  could 
not  impeach  his  own  witness.  Had  the  affidavit  of  the  plaintifi* 
been  adduced  as  evidence  by  the  pltuntiff  himself,  the  case  would 
have  been  diiferent.  Besides,  the  last  affidavit  was  in  compli- 
ance with  the  law.  The  previous  affidavit  was  merged  in  that. 
The  defendant  getting  what  the  Statute  gives  him,  is  himself  re- 
stricted by  all  the  rules  applicable  to  him  in  a  Court  of  Law.  If 
he  be  entitled  to  impeach  his  own  witness  at  all,  it  must  be  by 
authority  of  the  Statute  in  its  grant  of  power,  to  put  the  plaintiff 
after  he  has  answered,  on  the  stand  for  cross-eKamiaation  ;  and 
nnist  be  exercised  in  that  way,  or  not  at  all.  At  first  view  of  the 
record,  it  would  appear  that  the  plaintiff  himself  tendered  bis  affi- 
davit in  evidence,  as  testimony.  This,  however,  he  did  not  do. 
But  tendered  it  to  the  defendant,  in  compliance  with  the  Statute, 
and  it  being  held  by  the  Court  in  accoi-dance  with  the  Statute, 
it  was  read  as  evidence  for  the  defendant. 

The  affidavit  of  the  plaintiff,  evoked  under  the  Statute,  is  in  the 
following  words : 
Oboroia,  Warkbn  CatNfT ; 
Tho»».  F.  P.e.o«s,  Adm'r.  1  ^_^„^,,  j^_  ;__  ^_^_^  3^^  ^^ 

Hb,.,"hio«t.  S  ^'"  »'"'"T- 

Personally  came  before  me  Thomas  F.  Persons,  Administrator 
and  Plaintiff  in  the  above  stated  case,  who  being  duly  sworn,  de- 
poseth  and  saith  on  oath,  that  ike  fact*  tetjortk  in  the  dtfrndanf* 
plea,  a>  to  the  utury.  are  not  true ;  and,  that  the  eontrad  tued  an, 
toot  and  M  not  uiuriout,  according  to  the  best  of  his  knowledge. 
T.  F.  Peb«o.\8. 
Sworn  to  and  subscribed  before  me,  3d.  April,  1848. 

Jesse  M.  Roberts,  j.  i.  g. 
The  Court,  as  before  stated,  held  that  this  affidavit  was  in  com- 
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pliance  with  the  Statute  ;  and  it  was  read  at  the  same  time  ho 
admitted  the  oath  of  the  defendant  in  support  of  his  plea, 

[S,]  I  hold,  with  the  Court,  that  the  plaintilTa  affidavit  was  in 
compliance  with  the  Statute  ;  and  because  it  was  iu  compliance 
with  the  Statute,  I  hold  that  he  erred  in  admit'ing  the  defendant's 
oath.  The  presiding  Judge  went  upon  the  ground,  that  in  all 
cases  occurring  undev  the  Statute,  whore  the  plaintiff's  affidavit 
does  not  affovd  evidence  eufficient  to  make  out  the  defendant's 
plea,  the  defendant  is  entitled,  by  reason  of  that  deficiency,  to  his 
own  oath.  No  other  view  of  ihe  Court's  opinion  can  make  it 
consistent;  for  he  expressly  held,  thai  the  affidavit  was  in  com- 
pUance  with  the  Statute.  From  this  view  of  the  Statute,  I  mast 
dissent.  Counsel  who  argued  this  cause  for  the  defendant  in  er- 
ror, maintain  that  the  affidavit  of  the  defendant  was  properly  ad- 
mitted by  the  Court  ;  but  for  a  different  reason  from  that  which 
governed  the  mind  of  the  judge.  They  insist  that  the  affidavit 
of  the  plaintiff,  was  not  in  compliance  with  the  Statute,  and,  there' 
Jim  the  oath  of  the  defendant  was  properly  admitted.  They  say, 
analogiaing  the  response  of  the  plaintiff  to  the  defendant's  plea 
and  notice,  to  the  answer  of  a  defendant  in  Equity,  that  a  speci- 
fic denial  of  the  truth  of  the  facts  stated  in  the  plea  as  to  the 
usury,  and  a  specific  denial  that  there  was  and  is  usury  in  the 
contract,  is  not  enough;  that  the  plaintiff  is  bound  to  the  same 
strictness  as  a  defendant  in  Equity,  answering  the  allegations  of 
the  complunant's  Bill ;  and  that  in  all  cases  whei'e  the  plaintifTs 
affidavit  is  not  thus  full  and  minute,  it  is  not  in  compliance  with 
the  Statute,  and  if  not,  then  the  defendant's  affidavit  must  be  ad- 
mitted. My  reply  to  the  view,  both  of  the  Court  and  the  coun- 
sel, will  appear  in  the  exposition  which  I  now  proceed  to  give  of 
the  Act  of  1842. 

I  repeat  that  this  Statute  creates  a  new  rule  of  evidence  ap- 
plicable to  usurious  contracts.  What  is  iti  It  is  that  the  plain' 
tiff,  in  actions  upon  such  contiacla,  where  the  plea  of  usury  is  fil- 
ed, upon  notice  of  such  plea  accompanied  with  a  copy  duly  serv- 
ed according  to  the  requiramenU  of  the  Act,  shall  discover  on 
oath  in  writing,  whether  ihe  fact  orfacli  »H  forth  in  said  plea  are 
true  at  to  the  tuury  ;  and  whether  or  not  t}ie  eontrai.t  vpon  which 
said  suit  i»  brought  woe  tuurious.  And  further,  that  if  the  affida- 
vit of  the  plaintiff,  thus  required,  isuscd  as  evidence,  tin  phiatiff 
himself  shall  be  put  upon  the  stand  and  cross-exanllM^  ^ 


by  Google 


SUPREME  COURT  OF  GEORGIA. 


(lefendant.  The  Statute  makes  the  plantilT  a  witness  for  the  de- 
fenilaTit.  For  wl«l  purpose  is  be  a  witness?  Why,  for  the  pur- 
poses disclosctl  in  the  Act — and  that  in  no  ambiguous  temu. 
For  the  purpose  of  discovering  on  oath  in  writing,  "  whether  the 
iact  or  facts  set  forth  io  the  defendant's  plea,  are  true  as  to  the 
usury;  and  whether  or  not  the  contract  upon  which  the  suit  is 
brought,  was  usurious."  These  are  the  two  purposes  for  which 
his  testimony  in  writing  is  required;  and  if  to  these  two  ends 
he  doiis  testify  in  writing,  then  he  becomes  for  the  defendant,  a 
witness,  to  be  examined  on  the  stand,  in  the  case,  precisely  u 
any  other  witness  called  for  the  plaintiff  would  be  Uable  to  ctobb- 
examination  at  Common  Law.  The  rights  of  the  defendant  un- 
der this  rule  are,  a  discovery  from  the  plaintiff  in  writing,  wheth- 
er the  facts  which  he  chooses  to  set  forth  in  his  plea  as  to  die  usa- 
ry  are  true,  and  whether  thn  contract,  upon  which  he  is  sued,  is 
or  not  usurious.     These,  in  the  first  instance,  are  his  li^ia.  and 

If  the  plaintiff  complies  and  his  affidavit  is  read,  then  another 
right  accrues  to  him,  to  wit,  th^  right  of  cross-examining  the 
defendant.  These  rights  are  created  by  Statute,  are  in  deroga- 
tion of  common  right,  and  are  to  be  exercised  in  the  way  which 
the  Statute  prescribes,  and  in  no  other  way ;  they  are  to  the  ex- 
tent prescribed  in  the  Statute,  and  no  farther.  In  executing  this 
Statute,  Che  Court  must  look  to  the  rule  as  it  is  written  bearing 
in  mind  that  it  ia  a  rule  of  evidence.  In  relation  to  rules  of  evi- 
dence, the  Courts  should  have  no  enlarging  or  restraining  pow- 
er. Upon  nothing  do  the  rights  of  parties  more  depend,  than  up- 
on the  certainty,  steadfastness  and  distinctness  of  rules  of  evi- 

Suppoae  that  the  plaintiff  does  make  discovery  in  compliance 
with  the  Statute,  what  guarantee,  it  may  be  asked,  ia  there,  that 
he  discovers  truly  t  It  b  found  in  his  liability  to  exposure  by 
cross-examination,  and  to  indictment  and  conviction  for  perjury, 
if  he  disclose  not  the  truth ;  the  only  guarantee  which  the  law 
affords  for  the  fidelity  of  all  witnesses. 

[3.]  The  plaintiff  is  not  compelled  to  testify  at  all  under  this 
Statute.  It  is  optionary  with  him  to  make  the  disclosure  or  not. 
And  if  ^iibfail  or  refute  to  disclose,  in  ihe  manner  and  to  tbe  ex- 
tent which  the  Statute  requires,  then  tbe  defendant  is  permitted 
to  testify  in  his  own  behalf;  th<U  is  the  contingency,  and  tbst 
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alone,  apon  wliich  his  atEdavit  may  bo  i*e^tl.  The  2<1  section  of 
the  Act  proviJes,  that  "  If  itny  pnity  plainrifi'  AvaW/iiU  or  r'fiixe 
to  make  the  discovery  aa  pixivideJ  in  tlic  fiiwl.  section  of  this  Act, 
the  party  defendant  may  make  affidavit  in  writing,  before  any  of- 
ficer authorized  to  adnunidteran  oatli,  of  the  trutb  of  the  facts  set 
foith  in  hiB  plea  as  to  the  usiiiy  therein  pleaded,  and  said  affida- 
vit of  the  defendant  may  be  read  on  tlie  trial  by  eitlicr  party  to 
the  case."     HolchkUs,  572. 

Whether  the  party  plaintiff  does  fail  or  refuse  to  disclose  aa  the 
Act  refjuiixis,  is  for  the  Court  todetennine,  upon  a  construction  of 
the  Act.  If  there  is  no  lecponso  at  all,  or  an  oveit  denial  to  an- 
swer, verbally  or  in  ivriting,  why,  then,  the  duty  is  manifest  and 
easy  ;  but  if  there  be  a  response,  then  it  is  iho  duty  of  the  Court 
to  deteitnine  how  far  it  is  in  compliance  with  ihe  Act.  If  it  be  in 
compliancewithihe  Act,  whether  it  prove  much  or  little,  or  noth- 
ing for  the  defendant — or  if  it  be  altogether  against  his  plea,  as 
inlhepi'esentcase — he  has  got  ail  thestalute  intended  to  give  him. 
He  has  used  the  plaintiff  as  a  witness,  and  his  own  affidavit  can- 
not bo  read.  Nothing  i-emains  to  liim  hut  the  right  to  put  the 
plaintiS* upon  the  stand  and  cross-examine  him.  The  two  worijs 
fail  and  refaic,  in  this  Act,  fieem  to  me  to  mean  subslautially  tho 
same  thing.  They  contemplate  a  failure  to  come  up,  in  whole  or 
in  pait,  to  the  requii-ementa  of  the  statute.  The  main  tjucstioii 
then  is,  what  in  this  regard,  arc  tho  re<]uirements  of  the  statute  ? 
If  the  plaintiffanawers  specifically  to  the  s"vernl  allegations  of  the 
plea',  as  fully  as  he  would  be  required  to  do  in  Equity  to  (he  samo 
allegations  in  a  bill,  he  certainly  may  do  so,  and  the  answer  would 
of  course  be  a  perfect  compliance  with  the  requisitions  of  tho 
Act,  And  I  do  not  hesitate  to  say,  thateveiy  plaintiff  who  could 
BO  answer,  ought  so  to  answer,  if  he  answers  at  all.  If  the  ptain- 
tift*  in  his  affidavit  umlertakes  to  answer  specifically  the  allegations 
of  the  plea,  and  fails  to  answerany  one  or  more  ;  or  if  it  is  appa- 
lo  Ihe  mind  of  the  Coun,  upon  the  answer  itself,  that  it  is  evasive, 
then  I  should  hold  that  it  is  not  such  a  discovery  as  the  Statute  con- 
templates, and  the  plaintiff  would  beheld  to  answer  over,  and  in- 
fusing to  answer  more  fully  or  distinctly,  the  defendant  would  be 
entitled  to  his  oath.  Nor  do  I  suppose  that  a  general  disclaimer 
of  knowledge  in  relation  to  the  facts  set  forth  in  the  plea,  as  in  the 
first  affidavitfiledby  this  plaintiff,  would  besufficicnt.  Insuchacase, 
the  same  consequence  would  follow,  to  wit :  the  defendant  might 
VOL.  IV.  63 
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testify  in  his  own  behal£  In  all  cases  of  defective  discoveiy,  up- 
on its  beii)g  so  helil  by  the  Court,  it  is  clearly  the  right  of  the 
plaintiff  to  amend  if  he  can,  aod  if  he  cannot,  or  vvilt  not,  then  the 
defendant'^  affidavit  miist  be  admitted.  But  how  is  it  in  the  case 
made  by  this  record  ?  Was  this  affidavit  a  compliance  with  the 
fltatute  t  Hit  wa^,  the  Court,  in  my  judgment,  erred  inadrntttini; 
ilie  aifidavit  of  the  defendant.  Judge  Sayre  thought  it  waa,  and 
admitted  ilie  affidavit  of  defendant,  upon  the  ground  that  the  plain- 
tiff's affidavit  was  insufficient  to  establish  his  plea.  1  have  under- 
taken to  show,  that  llio  contingency  upon  which  the  defcndam's 
affidavit  can  be  read,  is  alone  the  failure  or  refusal  of  the  plaintiff 
to  discover,  according  to  the  requirements  of  the  Statute.  If  that 
be  the  )ole  contingency  upon  which  it  is  admissible,  it  was  error 
to  admit  it  on  any  other  account,  or  for  any  other  cause.  Agree- 
ing with  him  in  his  opinion  as  to  the  sufficiency  of  this  affidavit, 
but  dissenting  from  him  in  hh  consequent  admission  of  the  de- 
fendant's affidavit,  I  procceil  to  show  why,  in  my  opinion,  the 
plaintiff's  affidavit  is  in  fulfjlment  of  all  that  the  Statute  requires 
It  is  a  denial,  in  the  very  words  of  the  Statute,  of  the  tiiith  of  the 
facts  stated  in  the  defendant's  plea,  and  a  statement,  in  so  many 
words,  that  there  was,  aud  is,  no  usury  in  the  contract.  The 
plaintiff  E wears,  to  the  best  of  his  knowledge,  tlutt  the  fact*  ttt 
forth  in  the  dffcmlant'»  plea,  a»to  the  uaurt/iarenat  true,  and  ikaC 
the  con' ract gi/ed oii,waa,  antlis  not  asurioiu.  Here  is  aresponseto 
the  two  points  of  discovei-y  made  by  the  Statute — Ist,  as  to  the 
truth  of  the  f'actn  stated  in  the  plea  ;  and  ad,  as  to  the  usury,  gen- 
ei'ally,  in  the  conti'act.  There  is,  in  the  affidavit,  uo  ambiguky, 
no  evasion,  no  withholding  of  anything  which  theplaintiffknows. 
He  an-wei-s.  as  though  well  informed  of  the  transaction.  The  de- 
nial of  the  ttuth  of  the  facts  applies  to  each  and  all  of  the  Mate- 
ments  made  in  the  plea.  The  plea  is,  as  it  ought  to  be,  full  and 
minute — a  copy  is  served  ujion  the  plaintiff,  and  testifying  in  ref- 
ci'ence  to  it,  he  says  the  facts  stated  are  not  true.  It  would  not 
have  been  more  in  compliance  with  the  Art,  i£,  taking  the  state- 
ments of  the  pica  singly,  he  had  given  to  each  a  diiitinct  denial  i^ 
its  ti'uih.  If  anyone  ofthosostatementsis  true,  within  iheknowl- 
cdLji;  of  the  plaintiff,  ho  is  guilty  of  peijury.  But  he  is  presumed 
to  e;ii'1ruiy,  until  the  contnii-y  apju'S'S.  The  defendant  ha« 
sifVcd  his  conscience — be  has  discovered  what  he  knows  of  the 
whole  matter,  and  it  turns  out  that  there  is  no  usury  in  the  con- 
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tract,  and  that  nnt  ono  of  the  iittmerdiiH  npcciRctitions  in  the  pica 
Ls  true.  The  dufendaiit  hsB  had  the  brncnt  of  niriklnir  ilio  plain- 
tiff  his  .witne.w,  and  that  is  wlint  the  law  tra\e  him.  It  is,  per- 
haps, his  mislbrluue,  that,  (aa  it  gnmctimea  happ<-iia  in  other  ca- 
Be«,)  tho  testimony  of  his  witncsH  ia  aqainst  him.  Upon  the  as- 
sumption that  tho  pi  a  in  tiff*  swears  tnily,  what  more  could  he  say  1 
How  could  he  amend  his  affidavit,  so  as  to  make  it  more  satisfac- 
tory to  the  defendant,  and  still  swear  tothe  truth !  Either  the  plain  ■ 
lifThaa  sworn  truly  or  falsely.  If  tiuly,  he  has  nothing  more  to 
eay,  consislcnt  with  trutli.  If  falsely,  then  ho  is  J^uilty  of  pcijury, 
and  liable  to  he  convicted  and  punisbeil.  The  idea  insisted  on 
by  the  counsel  for  the  defendant,  that  this  afRdo^-it  ought  to  be 
amended  and  made  more  exphcit,  to  hiing  it  within  the  requii-e- 
ments  of  tho  Statute,  it  seems  to  me,  involves  a  necessity  on  the 
plaintiir,  of  stating  what  is  not  true,  at  the  pitri)  of  subjecting  him 
to  the  admission  of  the  testimony  of  ihe  defendant  in  his  own  fa- 
vor. It  does  not  seem  to  me  that  it  is  liable  to  exception.  Ifthe 
defendant  has  doubt  of  the  bimajiiha  of  ihe  plaintifl',  he  is  entiiletl 
to  the  privilege  of  as  searching  a  cross-examination,  as  his  ingenu- 
ity or  that  of  hU  counsel,  can  bring  to  bear  upon  him.  And  thia 
right  of  cross-exam i nation  de8tii)ys  tho  analogy  between  the  pro- 
cedure under  this  Statute,  and  the  practice  of  a  Court  of  Chan- 
cery, It  is  given,  in  lieu  ai  the  rxceptiiint  in  Courts  oi  Equity,  to 
tlie  defendant's  answer.  Iftho  defendant  may  except  to  the  plain- 
tiff's answer,  as  the  complainant  may  to  the  defendant  in  Chan- 
cery, wh^re  is  ihe  necessity  of  crass-exam  in  at  i()n  J  The  right  to 
amend  his  aiHdavit,  when  ruled  insufht-icnt  ])y  the  Court,  docs  not 
grow  out  of  tho  privilege  of  the  delendant  to  except ;  it  is  hU 
privilege,  in  order  to  avoid  tho  admission  of  the  affidavit  of  the  de- 
fendant. 

It  is  said  that  the  Legislature  intended  to  give  this  defence  at 
Law,  instead  of  the  more  tedious  and  expensive  mode  of  rodrass 
against  usury  in  Equity ;  and  therefore,  it  is  the  duty  of  the  Court 
to  give  to  it  the  same  efficiency  that  the  remedy  in  Equity  has. 
A  nd  that,  inasmuch  as  the  affidavit  of  the  plaintiff  would  be  held 
insufficient  as  an  answer  in  Equity,  it  is  not  sufficient  here.  It 
doubtless  was  the  intention  of  the  Legislature  to  give  a  remedy, 
so  far  as  it  goes,  like  that  which  a  defcnddnt  has  in  Equity.  But 
it  is  still  a  remedy  st  Law,  to  be  pursued,  so  far  as  the  Statute 
gives  directions,  according  to  its  provisions,  luid  so  far  aa  those  d' 
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impevlitct,  according  to  the  course  of  the  Common 
Law.  If  any  of  the  rales  in  Equity,  whicb  govern  lliis  subject 
matter  there,  are  to  be  impoiled  into  a  Court  of  Law,  why  not 
import  alii  If  tlie  plaintiff  is  to  be  held  to  that  Mrictness  ia  his 
afHdnTit,  which  cbaracterizes  an  answer  in  Chancery,  by  whu 
aulhoiity  is  the  defendant  exempt  from  that  strictness  to  which 
tie  would  be  held  as  a  complainant  in  Eijuity  ?  "Why  not,  for  ex- 
ample, befoi^e  allowing  him  the  benefit  of  this  new  rule  of  eTi- 
deiice  at  Law,  require  him,  as  in  Equity,  to  pay  or  tender  the 
principal  and  lawful  interest  of  the  debt !  If  we  are  to  convert 
a  Court  of  Law  into  a  Court  of  Chancery,  wo  must  do  in 
whole  and  not  in  part.  We  must  deal  out  Equity  to  both 
sides.  The  truth  is,  that  innumerable  difHcultiea  spring  out 
of  this  blending  of  tbc  two  Jurisdictions.  It  is  expedient,  in 
my  view  of  tbc  matter,  that  they  be  kept  distinct.  The  pn>- 
per  administration  of  justice  requires  it.  The  rights  of  the 
people  befni-e  our  tribunals  require  it.  Nothing  is  more  painful 
to  me,  than  this  man-ing  of  the  beauty  of  the  law — this  des- 
truction of  its  symmetry  and  order — this  confounding  of  juris- 
dictions; because,  I  think  I  see  in  it,  ultimate  injury  to  ligfals 
— rights  which  arc  better  protected  by  the  time-honored  usages 
of  the  science,  than  by  ibe  simplifying  processes  of  a  recent  day. 
I  cannot  believe  that  the  Legislature  intended,  iti  this  instance,  to 
clothe  our  Courts  of  Law  with  any  moi'e  powere  than  they 
have,  in  the  Statute,  expressly  granted.  To  them,  I  am  dia- 
pos<;d  to  hold  them.  Helieving  that  ilie  affidavit  of  the  plaintiff 
was  in  compliance  with  the  reqiiiremenls  of  the  Statute,  I  am  sat- 
isfied that  the  Circuit  Judge  erred  in  admitting  the  affidavit  of 
the  defendant. 

Warker,  Judge,  dissenting. 

I  regret  that  1  cannot  concur  with  the  majority  of  the  Court, 
in  the  judgment  which  has  been  i-endered  in  this  case. 

Distrusting  my  own  ability,  as  I  always  do  when  dissenting 
from  my  brethren,  I  will  endeavor  to  express  the  grounds  of  my 

This  action  was  brought  by  Thomas  P.  Persons,  Admini^itraior 
tor  of  John  I'ersonr.,  oti  a  promissory  note,  payable  to  the  plaintiff's 
inicstaie,  one  day  after  date,  fo.r  the  sum  ol  826C0  83,  against  the  de- 
fendant, Henry  Hight.     The  defendant  filc^a  pica  of  usury,  in 
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which  he  »pecialhj  set  forth  the  original  sum  loaiied,  the  rate  of 
interest,  the  rcnewaia  of  the  note,  and  the  various  transactions 
between  the  original  contracting  parlies,  with  g'reat  precision  and 
exactness,  notice  of  which  was  duly  seiTed  on  tlie  plaintiff,  as  re- 
quired by  the  Act  of  28th  Decern.  1842.  Before  I  proceed  to  no- 
tice the  exceptions  taken  at  the  trial,  I  will  givo  my  views  as  to 
the  proper  con  St  mction  of  tl'e  Act  of  1843.  That  Act  was  intend- 
ed to  be  a  ren»eii(ai  statute.  "There  are  three  points,"  says  Black- 
stone,"  to  he  considered  in  the  construction  of  all  remedial  statutes; 
the  old  law,  the  mischief,  and  the  remedy  ;  that  is,  how  the  old 
law  stood  at  the  making  the  act ;  what  the  mi:*chief  was  for  which 
the  Common  Law  did  not  provide  ;  and  what  remedy  the  Legis- 
lature hath  provided  to  cure  this  mischief.  And  it  is  the  business 
of  the  Judge  sotoconstrue  theact  as  to  supjtreis  the  mischiej'  artd 
advance  the  remcJi/."     1  Bl.  Com.  87. 

How  stood  the  old  law  in  this  State,  prior  to  the  Act  of  1842  T 
In  all  cases  of  usury,  where  the  knowledge  of  the  usurious  trans- 
action was  confined  to  the  contracting  parlies,  (which  was  usually 
the  case,}  the  paity  pleading  the  usmy  was  compelled  to  go  into 
a  Court  of  Eijuity,  and  file  a  bill  of  discoveiy  tc  obtain  a  disclo- 
sure of  the  facts  stated  in  his  plea,  fi-om  his  adversary.  Before 
a  Couit  of  Equity  would  aid  him  to  obtain  a  discoveiy,  the  party 
seeking  su>:h  discovery  was  required  to  make  a  tender  of  the 
principal,  and  /<Ef^u^  interest  duo  on  the  plainlilT's  demand. 

What  was  the  wiwcA?^  which  the  Legislature  intended  to  rem- 
edy? Owing  to  the  great  pecuniary  embarrassment  of  the  coun- 
try, it  was  extremely  difficult,  and  in  most  instances  impossible, 
for  debtors  to  make  a  lawful  tender,  in  gold  or  silver,  of  the  prin- 
cipal debt  and  lawful  interest,  and  the  usurer  obtained  his  judg- 
ment for  the  tchale  amount  of  his  demand,  and  forced  a  sale  of  his 
debtor's  property,  in  satisfaction  of  his  usurious  claim.  What  is 
the  remedy  which  the  Legislature  intended  to  apply  by  the  Act 
of  1842,  to  suppress  and  correct  this  evil  ?  The  Legislature  in- 
tended that  the  plaintiff,  when  the  plea  of  usury  was  filed,  upon 
notice,  should  discover  the  truth  oifaUehaod  of  the  facts  stated  in 
Buch  plea,  in  the  same  manner  as  he  would  have  been  required 
to  do  in  a  Court  of  Eijuity,  had  a  bill  been  filed  against  liim  un- 
der ihe  old  law ;  and  to  i  elieve  the  defetidant  from  going  into  a 
Couil  of  E<iuity  for  such  discovery,  whore  he  would  be  required 
to  make  a  lawful  tender  of  principal  and  interest. 
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The  caption  of  (he  Acidiscloses  tbeinteatioD  of  the  Legislature. 
It  i.4  entitled  "  An  Act  to  compel  partia  pluintiffi  in  the  eevenl 
Courts  of  this  Stale,  where  the  plea  of  uaury  ia  filed,  to  dUantr 
o»  oiUh,  the  truth  or  faltehood  of  the  factt  *liUed  iti  titth  pita,  or 
to  allow  the  defendant,  in  case  of  lefusal  hj  the  plaiutiff,  to  estab- 
lish the  facts  contained  in  such  plea,  hj  his  own  oath,  mAont  a 
biil  of  diteoeery."  Tbe  plun  otject  of  the  Act  was  to  obtain  a  - 
dueonery  from  the  plaintiff,  of  the  truth  or  falsehood  of  the  &cts 
stated  in  the  defendant's  plea,  in  the  sume  manner  as  be  woald 
have  been  required,  in  an  answer  to  a  Inlt  of  discovery  inEqui^, 
containing  the  same  &ct8. 

When  a  bill  for  discovery  of  usury  was  filed  under  tbe  old  law, 
on  the  Equity  side  of  the  Court,  and  the  plaintifi'  at  Law  /idly  a»- 
twertd  tbe  bill,  in  other  words,  when  he  "  ducovered,  oh  oath,  the 
truth  or  falsehood  of  the  fact*"  stated  in  such  bill,  in  relation  to 
the  usury  charged  therein,  the  defendant  at  Law,  was  remediless, 
if  his  witness  disclosed,  on  oath,  '^Mfahthood  of  the  facts  charged 
in  his  bill  in  relation  to  the  usury.  If  the  plaintiff*  at  Law  dis- 
closed the  U-nth  of  the  facts  charged  in  the  bill,  in  relation  to  tbe 
usuiy,  then  bis  answerwould  benefit  the  defendant  at  Law, but  it  did 
not  follow,  because  the  defendant  at  Law  charged  the  transaciion 
to  have  been  tutiriotu  in  his  bill,  that  the  plaintiff  at  Law  was 
bound  to  disclose  the  facts  to  have  been  as  the  defeKdatU  charged 
t/iem.  Tbe  plaintiff  at  Law  was  bound  to  answer  every  mattrial 
allegation  in  tbe  bill,  in  relation  to  the  usury,  according  to  the 
rules  and  practice  of  Courts  of  Equity ;  either  disclosing'  the 
truth  of  the  charges,  or  disclosing  the  falsehood  of  the  same,  and 
when  he  had  done  so,  that  was  all»  Court  of  Equity  would  have 
requii'ed  of  him. 

[1.]  The  Act  of  I84S  I'equires  the  plaintiff,  in  my  judgment,  to 
makejitst  such  a  discovery  in  relation  to  "  the  trvth  or  falsehood 
^  the  facts  stated  in  the  defendant's  plea, '  as  he  would  have  been 
required  to  make  to  a  bill  of  discovery  ou  the  Equity  side  of  tba 
Court,  and  no  other.  The  discovery,  required  by  the  Act  of  1842, 
in  relation  to  the  facts  stated  in  the  defendant's  plea,  is  a  ttiisti- 
tuteior  the  discovery  required  by  the  eld  late  on  the  Equity  side 
of  the  Court,  the  place  atid  manner  of  obtaining  the  discovery  is 
«hanged  by  the  Statute.  Under  tbe  old  law,  if  the  charges  in  tbe 
bill  ai  to  tbe  usury,  wen  fully  anncered,  and  their  truth  denied, 
ihe  defendant  at  Law  had  obtained  aftiU  dtKOvery  as  to  the  ftcts 
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charged,  although  such  discpvei-y  did  not  benefit  him.  So,  under 
the  Act  of  1842,  if  the  plaintiif/u/Zy  and  cxjiUcithj  answers  the 
several  allegations  in  the  defendant's  plea,  as  to  the  uauiy,  and 
deniet  them  all,  the  defendant  cannot  read  his  affidavit,  because 
the  plaintiff  haailMCOvereif,  on  oath,  tkeJalseJioodoflhsJacttatattd  in 
the  defendant's  plea  ;  in  other  words,  the  defendant  has  obtained 
a  JiiU  diicotery  fi'om  the  plaintiff,  touching  the  allegations  in  his 
plea  as  to  the  usury,  in  as  ample  manner  as  if  he  had  been  in  a. 
Court  of  Etjuity  with  his  bill  for  dii^covoiy,  and  that  was  all  ttie 
Act  of  1842  intended  to  give  him.  But  if  the  plaintiff  shall  rffuie 
to  answer  at  all,  or  pretending  to  answer,  faila  or  oralis  to  an- 
swer fully  aa  to  the  truth  or  falsehood  of  the  several  allegations 
made  in  the  defendant's  plea  as  to  the  usury,  or  answers  the  same 
eoanvtly,  then  the  Court  will  treat  it  as  no  ati^wer,  and  will  allow 
the  defendant  to  read  his  plea,  verified  by  his  affidavit. 

The  Statute  gives  the  plaintiff  the  right  to  make  the  dUr.otery, 
and  he  is  bound  to  make  a.fall  and/air  disclosure  of  all  the  facts 
charged,  in  the  same  manner  as  he  would  be  reijuired  to  do  in  a 
Court  of  Equity,  at  his  peril,  or  the  defendant  will  be  permitted 
to  read  Aw  affidavit ;  and  I  would  hold,  even  at  the  trial,  on  excep- 
tiona  taken  to  the  »ii0nency  of  the  plaintiff's  answer,  he  should  be 
permitted  to  make  \x,full,  so  as  to  exclude  the  affidavit  of  the  de- 
fendant,  for  the  Statute  evidently  contemplates  the  plaintiff  shall 
make  the  discovery  if  be  is  willing  to  do  so. 

[S.]  1  concur  in  opinion  with  my  brethren,  that  suits  brought 
by  administrators  are  within  the  provisions  of  the  Statute. 

On  the  trial  of  this  cause,  the  plaintiff  offered  in  evidence. the 
following  affidavit,  as  a  compliance  with  the  Act  of  1842,  in  an- 
swer to  the  various  allegations  in  the  plea  of  the  defendant  as  to 
the  usury :  "  Personally  came  before  me,  Thomas  F.  Persons, 
administnitor  and  plaintiff  in  the  above  stated  case,  who,  being 
duly  sworn,  deposeth,  and  saith  on  oath,  that  the  facts  set  foith  in 
defendant's  plea  as  to  the  usury,  are  not  true,  and  that  the  con- 
tract  sued  upon  is  not  usurious,  according  to  the  best  of  his 
knowledge."  The  record  discloses  that  the  Court  below,  at  this 
stage  of  the  case,  ruled  that  the  foregoing  affidavit  was  in  com- 
pliance with  the  Statute,  and  ordered  the  same  to  be  read  to  the 
Jury.  Afterwards,  the  defendant  offered  in  evidence  his  plea, 
verified  by  affidavit,  to  establish  the  usury.    "  '  "'■.t- 

ed,  on  the  ground  that  it  was  not  competer  y 
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BU])poit  his  [ilea  by  liis  affiilnvit,  after  the  plninliff's  affidavit  had 
been  jiroduct'd  snil  ipad  lotliB  Jury.  The  Court  overruled  the 
ohJeclioiis,and  decided  ihc  affidavit  should  be  i-end  in  evidence  in 
support  of  the  delbitdant'e  plea  of  usury;  whereupon  the  counsel 
for  the  plaintiff  excepted.  The  counsel  for  the  piaititilT  then  re- 
quested the  Ciiuit.to  charge  the  Jury:  1st.  That  the  plea  and  affi- 
davit of  the  defendant  is  not  evidence  before  them  that  there  wa< 
usury  in  the  note,  the  subject  matter  of  dispute  between  the  par- 
ties, the  plaintiS*  having  filed  and  given  in  evidence  hit  ojidaril  in 
compliance  with  the  proviiioni  of  the  Sfatule,  2d.  The  defendant 
having  introduced  no  evidence  to  sustain  his  plea  of  usury,  the 
plaintitfiij  entitled  to  recover  the  amuuutof  his  note  and  interest 
— which  instruction  the  Court  refused  to  give,  but  instructed  the 
Jury,  that  the  Act  of  18-12  was,  to  his  apprehension,  crude,  and 
difficult  of  construction,  "  but  it  la  my  opinion,  that  whep  the 
plaintiff,  on  the  requisition  of  the  defendant,  makes  bis  affidavit 
as  to  the  matter  of  the  plea,  and  ^t7f  to  make  any  disclosure  as 
to  the  facts  stated  in  the  plea,  hut  is  merely  nrgatiie  in  its  char- 
acter, it  is  competent  for  the  defendant  to  read  hb  affidavit  as  to 
the  facts;  that  it  is  admissible  evidence  to  be  submitted  to  the  Ju- 
ry, like  other  evidence  in  the  case,  and  of  course  the  credibility  irf 
that  evidence  is  exclusively  for  the  considei-ation  of  the  Jury," 

To  the  refusal  of  the  Court  to  charge  as  requested,  and  to  the 
charge  of  the  Court  as  given  to  the  Jury,  the  counsel  for  the 
plaintiff  excepted,  and  now  assigns  the  same  for  error  here.  The 
Jury  allowed  the  plea  of  usury  by  their  verdict,  and  the  question 
is,  whether  there  ought  to  be  a  new  trial  granted  for  error  in  law, 
appearing  on  the  face  of  the  hill  of  exreptiont,  and  tranteript  of 
the  record.  If  the  affidavit  of  the  plaintiff,  containing  a  general 
and  sweeping  denial  of  the  usury,  without  even  pi-etending  to  an- 
swer one  solitary  specific  charge,  contained  in  the  defendant's 
plea,  (covering  about  six  pages,  in  giving  a  minute  and  precise 
history  of  the  original  loan,  the  rale  of  interest  taken,  and  the  va- 
rious renewals  of  notes,  fi'om  time  16  time,)  is  in  comphancc  with 
the  Statute,  then  there  ia  error  in  the  charge  of  the  Court  to  the 
Jury,  and  also  in  admitting  the  defendant's  affidavit ;  but  if  the 
affidavit  of  the  plaintiff  is  not  a  sufficient  answer  to  the  ^*th  or 

falsehood  of  the  many  facts  stated  in  the  defendant's  plea,  or  if  the 
plaintiff,  in  the  language  of  the  second  section  of  the  Statute,  has 

failed  or  refused  to  make  a  discovery,  as  provided  in  the  first  see- 
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tion  of  Iho  Act,  whethei'  the  vai-ioua  facts  set  forth  in  tlio  pica 
&ie  true  ur  fiilso  as  to  the  u.sui'y  cliargetl  therein,  then  tliei'e  is  no 
enor  in  the  record,  und  the  affidavit  of  the  defendant  was  pi-oper- 
ly  read  in  evidence  to  the  Jury.  I  have  endeavored  to  show  that 
the  diforery  sought  from  the  plaintiiT,  was  a  substitute  for  a  hill 
of  diseoeery  in  Equilff,  and  that  the  plaintiff  would  be  required  to 
answer  the  allegations  in  the  plea,  axfaUy  as  if  the  eame  allega- 
tions had  been  embodied  in  a  bill  in  {Equity  ;  certainly,  the  Leg- 
islature, in  passing  this  remedial  ^taXnXa,  did  not  intend  to  adopt  a 
lest  stri agent  remedy  as  to  the  discovery  in  the  answer  of  iho 
plaintiff,  than  had  been  required  by  Courts  of  Ecjuity.  Wliat  is 
the  iTile,  in  Courts  of  Equity,  which  has  been  adopted  and  cx- 
pressly  sanctioned  by  this  Court  in  a  vxury  case,  in  wliich  a  discov- 
ery of  the  usury  was  sought  1  This  Court  held, "  an  answer  must 
be  JuJl  and  perfect  to  all  the  material  allegations  in  the  bill :  it 
must  state  facts,  and  not  arguments.  It  is  not  sufficicut  that  it 
contains  a  general  denial  of  the  mallev  charged,  but  there  must 
he  an  answer  to  the  sifUng  inquiries  upon  the  general  subject.  It 
should  also  be  cei-taia  in  its  allegations,  as  far  as  practicable.  To 
BO  much  of  the  bill  as  it  is  necessary  and  material  for  the  defend- 
ant to  answer,  he  must  speak  direef/i/,  and  without  ei:asion,  and 
he  muBt  confess  or  traverse  the  substance  of  each  chai-ge.  And 
where  there  are  particular,  precise  charges,  they  musl  be  ansn'er- 
od  jiarticvlarlif  and  prcciseli/,  and  not  in  a  general  manner,  thuvgh 
the  general  answer  ma;/  amovnt  to  a  full  denial  of  the.  cfiarget." 

Walker's  Ex'r.  rs.  Walker,  3  KelJff,  309.  The  rule  is  founded 
in  good  sense.  The  paiticular  and  precise  facts  charged  in  the 
plea,  may  not,  in  theojiimon  of  the  plaint  iff,  constitute  UJ?ury  ;  yet 
the  defendant  is  entitled  to  have  them  answered,  in  order  that  the 

Court  may  jvdge  whethertliey  constitute  usury  in  the  eye  of  the 
law.  Will  it  be  pretended  that  if  the  special  allegations  contained 
in  this  plea,  had  been  incorporated  into  a  bill  for  diseorcry  on 
the  Equity  side  of  the  Court,  that  the  answer  of  the  plaintiff, 
as  exhibited  by  the  record  before  us,  would  have  been  consider- 
ed *Jj^r/fn/t  There  is  not  a  Chancellor  in  the  country  but  would 
liavo  considered  such  an  answer  as  a  inllful  and  ihamelesn  eraaioa 
of  the  charges  contained  in  a  hill  for  dlscon-ri/  of  material  fatts. 
To  consider  xttch  an  answer  aa  a  sufficient  compliance  with  the 
requisitions  of  the  Statute,  enacted  to  compel  a  disKOCeri/  of  the 
truth  or  falsehood  of  the  facts  stated  in  the  defendant's  plea,  would, 
TOL.  tr.  64 
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in  my  jud^cnt,  operate  as  a  total  repeal  of  the  wise  provuiona 
of  that  Ad.  It  was  Baid  the  pluntifi*  waa  an  adtniniatrator,  and 
the  fiicfs  s>:ntcd  in  tlie  plea  cnuld  not  be  presumed  to  be  within 
lii«  knoM-ledu'e.  Tlie  pnpcra  of  the  intestate  would  nHtui-ally  fell 
into  his  hands,  and  lie  might  very  reasonably  have  some  nj/iwrna- 
(io»  awl  beliij'as  to  the  facts  charged.  Mr.  Justice  Story  states 
the  rule  to  be,  as  to  facts  which  have  not  happened  mtbin  the  de- 
fenduiit's  own  knowledge,  that  he  must  answer  as  to  his  informa- 
tion and  hi-li'f,  and  not  to  his  rnforma'ion  merely,  without  stating 
anil  belief,  eirhcr  one  way  or  the  Othei'.  Story's  Eg.  Pleading, 
eO(i,  Sertwn  854.  The  answer  of  the  plaintiff  not  being  a  suiB- 
cicnt  coniplianrc  with  the  Ptaiute,  the  Court  below  was  right  in 
ti-ealing  it  as  no  ansircr,  and  admitting  the  affidavit  of  the  defend- 
ant ;  for  we  have  the  authority  of  Lord  Eldon,  in  (fregor  r».  Lord 
Arutti/rf,  (8  ypni-y,  IS8,)  in  saying  that  "  the  general  doctrine  cer- 
tainly is,  that  an  answer  ihat  is  not  suffiiienl,  cannot  be  said  in  a 
con-oct  Bciise,  to  be  an  avstcer."  But  it  is  said,  the  Court  below 
ruled  this  answer  of  ihe  plaintiff  was  a  compliance  with  the  Stat- 
ute, and  pci'mitied  it  to  be  read  to  the  Jury  ;  and  afterwards  al- 
lowed the  defendant  to  read  his  affidavit  as  evidence.  The  rec- 
ord does  HO  state,  but  the  same  record  also  shows,  that  the  Court, 
in  the  pn>grcssof  the  tiial, became  convinced  of  its  error,  and  cor- 
I'cctcd  it,  as  we  are  bound  to  infer,  from  the  charge  of  the  Court 
to  the  Jury,  and  from  the  fact  that  the  Court  admitted  the  defend- 
ant's afiidnvit  in  evidence;  for  if  the  Court  had  continued  of  tbe 
opinion  that  the  pluintifl's  affidavit  was  a  compliance  with  tie 
jaw,  it  would  not  have  admitted  the  affidavit  of  the  defendant  to 
have  been  I'ead  in  evidence.  I  also  infer  that  tbe  Court  changed 
its  opinion  in  the  progress  of  tbe  trial,  from  the  fact  of  its  refhs- 
iiigthe  instinct  ions  prayed  by  the  plaintiff's  counsel  to  the  Jnry, 
and  charging  them,  "  that  where  the  plaintiff,  on  the  requisition  of 
the  defendant,  makes  bis  afGdavit  as  to  the  matter  of  the  plea,  and 
fiiiU  tatna/kC  any  ilitchs'ireai  to  the Jaett elated  iti  the  plea,  but  is 
merely  ntgative  in  its  character,  it  is  competent  for  the  defend- 
ant to  read  his  affidavit  ae  to  the  Jaclt."  This  charge  of  iho 
Couit  to  the  Jui-y  cettainly  does  not  look  much  like  a  recoffnitrom 
of  the  siifficiaKy  of  the  plwntiff'a  answer,  if  I  can  understand  the 
plain  import  of  tlie  words  used  by  the  Court  in  that  charge;  for 
ohbtiugh  the  oflidavit  had  been  read  in  evidence  in  behalf  of  tbe 
plaintiff,  yet  the  Court,  very  properly,  in  my  judgment,  instnicts 
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the  Jury,  in  effect,  that  it  is  no  timrcer,  and  so  the  Jury  must  have 
considereil  it.  Perhaps  it  would  have  l>een  more  regular  to  have 
rejected  the  affidavit  fi-om  the  Jury ;  but  it  was  I'endered  eotire- 
ly  karvdtM  by  the  charge  of  the  Court  to  the  Jury,  and  even  if 
the  Court  did  err  in  admitting  it  in  evidence,  that  error  was  in 
iavor  of  the  plaintiff  in  error  here,  who  hae  no  cause  of  complaint 
on  that  account.  This  Court  hold,  in  Peck  vi.  Land,  2  Kd:  v,  17, 
that  it  would  not  grant  a  nem  /ria^,  although  the  Court  below  did 
commit  error  in  favor  of  the  plaintiff  in  error,  when  the  verdict 
was  not  contrary  to  law ;  and  why  should  it  1  The  plaintiff  in 
error  here  has  not  been  injured  by  the  reading  in  evidence  his 
oam  a^rfanX  improperly,  in  hi*  ownjiivor.  The  _/i/j>  constnic- 
tion,  vrhich  I  think,  ought  to  be  given  to  the  action  of  the  Court 
below,  ia,  that  when  the  plaintifTa  affidavit  was  ^mt  offei'ed  !n 
evidence,  the  Court  was  of  opinion  it  was  a  compliance  with  the 
Statute,  bat  during  the  further  progress  of  the  c-ause,  the  Court 
came  to  the  conclusion  it  was  not  in  compliance  with  the  law ; 
and  instructed  the  Jury  to  that  effect,  and  in  my  judgment,  the 
verdictwas  right  upon  the  law  and  facts  of  the  case,  as  presented 
by  the  entire  record.  Something  was  said,  in  relation  to  the 
right  otcrois  examining  the  plaintiff,  where  his  affidavit  was  not 
Jitll.  The  answer  to  that  view  of  the  question  is,  that  the  plain- 
tiff cannot  be  erou  examined  until  he  files  a  good  and  sufficient  an- 
aver  a»  to  the  /acts  ttated  in  the  plea.  The  second  soction  of  the 
Act  declares,  that  if  the  plaintiff  shall ^jiZ  or  r^ajetomake  the 
ditcocerif,  the  defendant  may  make  his  affidavit  as  to  the  trvth  of 
<A«^acUinhis  plea,  and  the  aanie  may  be  read  in  evidence;  then, 
ihe  defendant  would  be  the  party  to  he  cross  examined.  To  enti- 
tle the  plaintiff  to  read  his  affidavit  as  to  the  truth  or  falnehood  of 
the  fftcts  stated  in  the  defendant's  plea,  and  be  cross  examimd,  he 
must  first  make  aJitU  and  complete  antwer  to  all  the  allegatiiina  in 
the  plea  in  regai'd  to  the  usuiy.  Until  he  has  done  so,  his  affidavit 
cannot  be  read,  nor  he  cross  examined ,-  to  permit  it,  would  de- 
prive the  defendant  of  a  ri^A^  which  the  Statute  gives  to  £m,  when 
the  plaintiffyai7»  or  refuses  to  make  the  discovery  required. 

My  const  111  ction  of  the  Act  of  1842,  then,  ia,  that  it  was  intend- 
ed to  compel  a  discover;!  from  tlic  plaintiff,  in  the  language  of  the 
first  section,  as  to  whether  or  not,  the  contract  upon  which  (ho 
suit  is  brought,  was  usurious,  atid  also,  whether  the^' 
set  forth  in  the  defendant's  plea,  are  true  or  false,  r 
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in  as_/i(//  aad  ample  mrmner  as  he  would  be  required  to  do  '\a  s 
Court  of  Eqaity  ;  ihat  wbcn  the  plaintiff  shall  have  made  xuek  a 
dUcnrcrg,  then  the  defendant  cannot  read  bis  affidavit  to  the  Jury, 
allhou^li  the  plaintiff  denies  the  contract  was  uaurious,  and  also 
<]c[i!ej  nil  the  facts  set  forth  in  the  defendant's  plea,  as  lo  the  usa- 
ry,  for  the  reuson  the  plaintiff  has  made  a  full  ditrovfri/  ;  and 
the  lei^l  presumption  is,  that  he  has  told  the  truth,  being  the 
defendant's  wituc-ss  under  the  Statute ;  that  if  the  plaintiff  eball 

fiiit  or  refuse  lo  ilkarer,  wlielher  or  not  the  contract  eucd  on  is 
tittiriaua  ;  or  eiiall  fail  or  rrfase  to  discot:(r,  vhetber  the  fact  or 

facts  set  furtb  in  the  defendant's  plea,  are  true  or  false,  as  to  the 
Kstcrg,  in  as  fall  and  ample  manner  as  required  on  the  Equity  side 
if  the  Court;  then,  the  defendant  is  entitled  to  i^ad  in  evidence, 
his  affidavit,  as  to  the  truth  of  his  plea;  and  that  in  this  case,  the  i^iV- 
loiery  made  by  the  plaintiff,  in  his  answer  to  the  mani/  specif  e 
allegations,  as  to  the  uiarg  stated  in  the  defendant's  plea,  would 
not,  in  a  Court  of  Equity,  be  held  a  svffieient  answer,  and  would 
in  that  Couit  be  treated  as  no  answer  to  a  bill  of  discovery,  con- 
taining similar  allegations — and  that  he  has  failed  and  refused  to 
make  sac/i  a  discorcri/,  in  relation  to  the  alleged  usurious  contract 
sued  on,  and  in  relation  to  the  facts  stated  in  the  defendant's  plea, 
us  to  the  uriury,  as  is  inquired  by  the  first  section  of  the  Act ;  and 
thnt  the  Court  below  did  not  err  in  permitting  the  affidavit  of  the 
ilefeiidiini  to  be  read  in  evidence,  nor  in  its  charge  to  the  Jury,  a5 
to  the  insvjjicicncii  ofihc  pliunliff's  answer;  and  that  if  the  Court 
did  err,  in  allowing  the  plaintiff's  affidavit  to  be  read  in  evi- 
dence, during  the  pi-ogi-ess  of  the  trial,  it  was  an  error  infaror^ 
the  plaintiff  in  error  here,  of  ivbich  he  has  no  cause  of  complaint, 
as  was  mled  in  Peck  vs.  Land,  and  in  my  judgment,  properly 
BO  ruled,  both  upon  principle  and  authority.  In  every  view 
which  I  have  been  able  to  take  of  this  case,  as  presented  by  lie 
record,  I  am  of  the  opinion  the  judgment  of  the  Court  below 
should  be  affirmed. 
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No,  52.— Charles  A.  and  M.  Williams,  plaintiffa  in  error,  vs. 
Thb  Citv  Council  or  Augusta,  defendants. 

[  I.]  Where,  by 'the  Act  of  Iiicor|V)ra[ioii,  '■  The  Cily  Coancil  of  Aiijiisia"-  were 
empowereillo  make  ood  eslabli^h  Bucb  b)--lii»-»,  ruleaanJ  orJiiisnces,  that  ahull 
apitTirlolheinretjuUileaDdDetesnaryrorllie  itcaritg.  wplCare  ami  couveiiiimce 
oflbc  681(1  City:  //r/ii,  that  an  orJin.iiice  of  llio  City  Cnunuil  regulating  thnkepp- 
iug  aiiJ  ret^iliug  Guupowiler  wiihiu  ll;e  limits  uf  llie  City,  naa  nilhin  Ibo 
powers  conferred  by  the  Charter,  aud  aulhoriied  thereby. 

[3.]  The  Term  "  Criminal  Cusea,"  n«  used  in  the  1st  Section,  3d  Article  of  tha 
Cunslitutiun.  has  rcfercuce  lo  such  aclB  or  omiauoiis  as  are  iu  vlulutiuu  uf  iha 
publie  lairi  uf  the  Stute,  Bud  not  to  the  vioUlum  of  ihc  local  iyiori,  or  |iolice 
re|;uktiiiUB  of  Towd  uiid  City  Curporatiou*.  "  Trial  by  Jury  us  litTctufore  oi- 
ol  iu  lliii  State,"  as  mentioned  in  the  Sth  Secliiui  of  tlie  4lh  Article  of  the 
CoDslitutiun,  dues  Dot  apply  to  ptjuniary  peiiajtiifs  imjMised  Uy  municipai  cor- 
porBtinna  of  Towns  aud  Cities,  fur  a  breiirh  of  tlieir  local  bg-lari  and  police 
rcjjulatious,  fur  tlie  tecnrity,  welbre  aud  good  goveruuienl  of  such  Towns  ur 


Cei-tiorari.     Before  Judge  Holt,  in  Riclimond  Cotinty. 

The  plaintilTd  in  error  were  Bunimoned  to  appear  before  the 
defendants,  upon  a  charge  of  a  violation  of  the  63d  tSeciion  of  the 
General  Ordinance  of  said  City,  in  relation  to  keeping  more  liian 
a  certain  quantity  of  gun -powder  in  store.  The  plaintiff,  appear- 
ed and  objcclod  to  the  Juri^liction  of  the  City  Council;  which  ob- 
jection was  ovcr-mled,  and  a  fine  imposed  of  $300,  The  plain- 
tiffd  in  error  sued  out  a  writ  oi  certiorari  to  the  Superior  Court 
of  Richmond  county,  on  the  grounds — 

1st.  Because  the  Legislature,  in  the  Act  of  incorpoitition  of  the 
City  of  Augusta,  and  vesting  powers  in  said  City  Council,  did  not 
expressly  grant  the  jurisdiction  of  such  matters  to  said  Council, 
or  make  it  an  offence  punishable  by  said  Council ;  but  on  the  . 
contrary,  the  Legislature  had  rescned  the  power  over  the  sub- 
ject matter,  having  legislated  on  it,  and  imposed  as  a  penalty  the 
forfeiture  of  the  powder.  And  the  general  welfare  clause  in  said 
Act  of  incorporation,  cannot  enlarge  the  jurisdiction  ofthocoipo- 
ration,  further  than  is  necessary  to  carry  into  effect  the  specific 
grant. 

2d.  Because  the  Legislature  could  not  have  granted  such  juris- 
diction ;  because  the  Constitution  prohibits  the  delegation  of  such 
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power;   saiil  City  being  neither  a  sea-port  town  or  port  of  entry. 

3d.  That  if  any  offence  had  been  committed,  iho  plaintiffs  in 
error  were  punishable  under  the  Penal  Cod©  of  Georgia,  aod  not 
by  the  City  Council  of  Augusta. 

Upon  hearing  the  certiorari,  at  January  Term,  1848,  before 
Judge  Holt,  it  was  admitted  that  the  facts  stated  in  the  certiora- 
ri were  true  ;  and  after  heating  argument  upon  the  legal  (fita- 
Uons,  His  Honor  didmisaed  thewrit  with  coete. 

To  this  decision  exertions  were  filed,  and  error  has  been  as- 
signed, as  stated  in  the  judgment  of  the  Court. 

I.  L.  Hakris  and  Cone,  representiDg  Geo.  Schlet,  for  plain* 
tiff  in  error. 

i 

A.  J.  Mit-LER,  for  deiendanL 

I.  L.  Harris,  for  plaintiff  in  error,  contended,  that  a  "  fine  "  be- 
ing a  puniuhment  for  crime  er-misdemeanor,  can  only  be  imposed 
after  a  Jury  shall  have  found,  by  verdict,  the  defendant  gtulty. 
For  drfinitiim  of  fine*,  ire  Bouiner'»   Lato  Diet.  1  vol.  569. 

That  no  powers  have  been  conferred  by  the  Act  of  incorpora- 
tion of  Augusta,  to  impose  the  "fine"  complained  of  by  plaintiff 
in  error. 

That  the  Legislature  having  by  a  general  law  imposed  a  pun- 
ishment in  relation  to  the  keeping  of  gun-powder  in  store,  it  was 
not  within  the  competency  of  the  City  Council  of  Augusta,  to 
modify,  alter,  enlarge,  vary  or  change  the  punishment  thus  pte- 
scribed  for  violations  of  that  law. 

That  the  Court  below  erred  in  deciding  that  the  Legislature 
had  the  constitutional  right  to  confer  upon  ifae  City  Council  of 
Augusta,  the  power  to  impose  fines  ;  since  the  City  of  Augusts 
-  is  not  a  sea-port  and  port  of  entry.     See  Prince  Dig.  p.  909. 

A.  J.  MiLLEX,  for  the  defendant. 

1st  The  Ordinance  complained  of,  is  valid  under  the  Act  in- 
corporating the  City.  Watkint  Dig.  669.  CTDoiaieU  v*.  City 
Couneil,  decided  by  Judge  Holt,  1830.  Duhoii  ct.Same.Dndle^i 
Rep.  30. 

2d.  Tbe  legislation  by  tlie  State  in  relation  to  the  tramporta- 
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ft'iMi  of  gun-powder,  does  nol  preclude  the  detesdanta  from  regu- 
lating, by  ordinance,  tho  manner  in  which  it  ehall  be  slorrd.  Dv- 
boil  VI.  City  Council. 

3d.  The  offender  against  the  ordinance,  is  not  entitled  to  a  Ju- 
ry trial.  Law  m.  C(m's  nf  P.,  R.  M.  Charllm't  Rep.  302. 
O'Donnell  m.  City  Council. 

Cone,  counsel  for  the  plaiQtiffa  in  error,  in  conclusion. 

let.  The  powers  conferred  on  the  Cily  Council,  by  the  several 
Acts  incorporating  the  City  of  Augusta,  do  not  authorize  tlie  im- 
position of  the  fine  complained  of  by  the  plaintiiTd.  Ordinance, 
City  Council,  27,  76.  ^ 

2d.  The  Legislature  possessed  no  constitutional  right  to  grant 
Bucb  a  power  to  the  City  Council.     Prince,  309 

3d.  The  imposition  of  a  tine  necessarily  presupposes  the  com- 
inii»sion  of  a  crime,  and  no  person  can  be  convicted  and  .punished 
for  a  crime,  without  the  interposition  ol'a  Grand  and  Petit  Jury, 
HotchkiM,  12.      Watkint'  Dig.  16. 

By  the  Court. — Warneh,  J.  delivering  the  opinion. 

The  counsel  for  the  plaintiffs  in  error  have  assigned  three 
grounds  of  error  in  this  Court,  to  the  decision  of  the  Court  he- 
ist. That  the  Court  below  erred,  id  deciding  that  the  laws  in- 
corporating the  City  gf  Augusta,  conferred  on  the  City  Council, 
the  power  to  pass  the  ordinance,  by  virtue  of  which  the  tine  com- 
plained  of  was  imposed  on  the  plaintiffs  in  eiTOr. 

2d.  That  the  Court  below  erred,  in  deciding  that  the  Legiela' 
tiire  had  the  constitutional  right  to  confer  on  tho  City  Council, 
the  power  to  pass  the  ordinance  complained  of. 

3d.  That  the  Court  below  erred,  in  decitiling  that  the  City 
Council  bad  any  jurisdiction  over  the  matter. 

[1.]  The  63d  section  of  the  City  Ordinance  of  Augusta,  pro- 
vides,  that  all  gun-powder  which  may  be  brought  to  the  City, 
shall  be,  by  the  owner  or  consignees  thereof,  conveyed  to  the  pub- 
lie  magazine  of  the  City,  except  when  persons  ai-e  desirous  to 
retail  the  Fame  within  the  limits  of  the  City;  and  then,  it  shall 
not  be  lawful  for  such  retailer  of  gun-powder,  to  keep  more  th 
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fifty-six  pounds  in  his  etoic  at  any  oue  time,  the  same  to  be  kept 
in  a  lin  or  cupper  canister,  or  canisiers ;  and  any  person,  or  per- 
sona, violuting  the  ordinance,  is  made  liable  to  foi-feit,  and  pay  » 
fine  of  not  less  than  fifty,  nor  more  than  five  hundred  dollai's,  for 
each  and  every  oflcnce. 

The  defendants  were  fined  for  a  violation  of  this  Ordinance, 
in  keeping  a  larger  quantity  of  gun-puwder  in  their  store,  than 
authorized  by  it. 

The  3d  section  of  the  Act  of  31st  January,  1798,  incorporating 
die  City  of  Augusta,  gives  the  City  Couneil  power  and  authority 
to  make  and  establish  such  by-laws,  rules  and  ordinances,  that 
shall  appear  to  them  requisite  and  necessary,  for  the  tcrurity,  ted- 
fare  and  convenience  of  the  said  City;  and  to  affix  and  levy  fines 
for  all  oflences  committed  against  the  by-laws  of  the  said  City. 
The  ordinance  regulating  the  keeping  of  gun-powder  in  the  City, 
is,  in  our  judgment,  necwanj  for  the  securili/  and  welfere  of  the 
inhabitants  in  the  City,  It  is  a  sanatory  police  regulation,  for  the 
benefit  and  ffil,'/  of  the  per:ranB  and  property  within  the  limits 
thereof,  and  fully  authorized  by  the  Act  of  incorporation. 

[3,]  The  two  last  assignments  of  error  will  be  considered  to- 
gether ;    as  the  same  cjuestion  is  virtually  involved  in  both  of 

The  position  assumed  by  the  counsel  for  the  plaintifls  in  error, 
is  that  the  Legislature  did  not  have  the  mtutitutional  right,  to  con- 
fer on  the  City  Council  the  power  to  pass  the  ordinance  com- 
plained of;  that  it  is  violative  of  the  5th  section  of  ihe  4ih  article 
of  the  constitution  of  this  State,  which  declares  that  "  triai  by  Ju- 
ry, as  heretofore  used  in  this  State,  shall  remain  inviolate."  It  is 
also  urged,  that  according  to  the  first  section  of  the  third  article 
of  the  constitution  of  this  State,  the  Superior  Court  has  exclusive 
jurisdiction  in  all  criminal  ca»t»,  "  wxcept  as  relates  to  people  of 
color,  and  fines  for  neglect  of  duty,  and  for  contempt  of  Court, 
for  violations  against  road  laws,  and  for  obstructing  water  cour- 
ees  ;  which  shall  be  vested  in  such  judicature  or  tribunal,  as  shall 
be,  or  may  have  been,  pointed  out  by  law  ;  and  except  in  all  oth- 
er minor  oifencea  committed  by  free  white  pcraons,  and  which 
do  not  subjcf  t  the  offender,  or  offenders,  to  loss  of  life,  limb  or 
member,  or  to  confinement  in  the  penitentiary  ;  in  all  such  cai'es, 
corporation  courts,  such  as  now  exist,  or  may  hereafter  be  consti- 
tuted in  any  incorporated  city,  being  a  sea-port  town  and  a  port  of 
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entry,  may  be  vested  with  juriadiction  undci'  such  iniles  and  reg- 
ulations as  the  Legislature  may  hereafter  by  law  direct;"  thai 
the  city  of  Augusta  not  being  a  eea-poit  town  and  a  poit  of  entry, 
the  authority  to  impose  the  fine  in  question  could  not  be  confer- 
red by  the  Legislature.  This  argument  to  be  sound,  must  as- 
sume that  the  imposition  of  the  fine  for  the  violation  of  the  City 
Ordinance,  was  done  in  a  "criminal  cate-"  for  if  the  proceeding 
had  before  the  City  Council  was  a  "  cW/ntna^  ciue,"  within  the 
meaning  of  the  Constitution,  then  the  Superior  Court  unque^ition- 
ably  hod  jurisdiction  of  the  offence,  and  not  the  City  Council. 
The  Common  Law  definition  of  a  crime,  as  given  by  Blackstonc. 
ia  an  aet  committed,  or  omitted,  in  violation  of  a  public  laur.  4 
Black.  Com.  3.  And  it  is  in  this  sense,  that  wo  consider  the  term 
"  criminal  cntet  "  in  the  Constitution,  was  intended  to  have  been 
understood. 

The  Superior  Court  has  exclusive  jurisdiction  in  all  criminal 
catet ;  that  is,  where  there  has  been  a  violation  of  any  public  law 
of  the  State,  except  all  minor  offences  committed  by  free  while 
pei'sons,  and  which  do  not  subject  the  offender,  or  olTendcrs,  to 
io98  of  life,  limb,  or  member,  or  to  confinement  in  the  Penitenti- 
ary; in  all  inch  casa,  that  is  to  say,  all  minor  violations  of  the 
public  latet  ofiJte  State,  which  do  not  subject  the  ollenJer  or  of- 
fenders to  loss  of  life,  limb,  or  member,  or  to  confinement  in  the 
Penitentiary,  corpoi-atiun  Courts  in  any  incoiporatod  city  being 
a  sea-port  town  and  a  port  of  entry,  may  be  vested  with  jurisdic- 
tion, under  such  rules  and  regulations,  aa  the  Legislature  may  by 
law  direct.  It  ia  only  the  corporation  Courta  in  such  incorpora- 
ted cities  of  this  State,  aa  being  a  sea-pon  town  and  a  port  of  en- 
try, that  can  be  vested  with  jurisdiction  by  the  Legislature,  for 
the  trial  of  the  minor  violations  of  the  fui/ic  ^uurj  of  the  IState. 
The  city  of  Augusta,  not  being  sea-port  towns  atid  ports  of  on 
try,  in  the  language  of  the  Constitution,  the  Legislature  could  not 
vest  the  corporation  Court  of  that  city,  with  jurisdiction  to  hear 
and  determine,  even  the  minor  violations  of  ihe  public  laiot  of  the 
State.  But  the  violation  of  the  Oiilinance  in  question,  by  the 
plaintifis  in  error,  w&s  not  a  violation  of  any^ui/ic  ^am  of  the 
State;  the  keeping  in  their  store  a  greater  quantity  of  gun-pow- 
der than  specified  in  the  City  Ordinance,  was  a  violation  of  that 
Ordinance;  a  violation  of  the  law  mado  and  promulgated  by  the 
City  Council  of  Augusta,  for  the  tecuritt/  and  welfare  of  the  in- 
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h-.iWiiantaor  t/ifit  rity,  in  pursuance  of  tfae  Act  of  the  Legislature; 
which,  aa  wc  have  nccn,  authnrized  the  Citj  Council  to  make  all 
Bucli  by-lairs.  rules  and  ordinances,  tbat  should  appesr  to  them 
Tt'ijuisite  and  ncces,-«ary,  for  the  tecurily,  welfare  and  conrenicnee 
of  llie  city,  anil  gofxl  goveramenl  within  the  same;  and  lo  affix, 
and  levy  fines  for  all  offences  committed  against  the  by-laws  of 
said  city.  The  Lo^slature  authorized  the  City  Council  to  make 
the  Urdinancc  ;  it  waJ)  local  in  its  operation,  and  the  defendants 
viulaicd  it,  and  the  City  Council,  as  was  their  duty  to  do,  impos- 
ed a  fine  upon  them  therefor,  within  the  limit  affixed  hy  the  Or- 
dinance, which  was  the  local  law  for  their  gOTemmenl, 

The  proceeding  Iwfore  the  City  Council  for  a  violation  of  the 
City  Ordinance,  was  not  a  erimiaal  casr,,  uor  a  criminal  prosecu- 
tion, for  the  violation  o£n,  public  law  of  the  Stale,  within  the  true 
intent  and  meaning  of  the  Constitution.  It  was  contended  on  the 
argument,  that  the  Legislature  had  enacted  ^generailate  for  the 
whole  Stale,  on  the  subject  of  keeping  gun-powder,  and  called 
our  atienlion  to  tbe  Act  of  1S31,  Prince'i  Dig.  619.  That  Act 
relates  exclusively,  to  the  tranxportation  of  gun-powder,  upon  the 
watore,  or  within  the  limits  of  this  State,  and  is  entirely  silent,  as 
to  the  manner  in  which  it  shall  he  kept,  and  offered  for  tale,  in  any 
town  or  cily. 

The  power  to  make  by-laws  is  given  to  corporationa,  to  enable 
them  to  fulfil  the  jmrposea  of  their  institution.  These  corporate 
powers  of  legislation,  should  be  exorcised  strictly  within  tbe  lim- 
its of  the  charter,  and  in  perfect  subordination  to  the  constitution 
and  general  law  of  the  land,  and  the  rights  dependent  thereon. 
Subject  to  these  limitations,  the  power  to  make  by-laws,  may  be 
eustained  and  enforced  by  just  and  competent  pecuniary  pemai- 
tia.     2  Kent'*  Com.  296. 

The  power  to  make  by-laws,  necessarily  suppoees  the  power  to 
enforce  thom,  hy  ptcuJiiaTy  penalties,  competent  and  proportiona- 
ble to  the  offence.  Cltamberlain  of  London's  ea$e,  5  Coke't 
Rep.  63.  TfK  Cily  of  London'*  caie,  8  Colte  R.  253.  Tbe 
City  Council  of  Augusta,  are  authorised  by  the  act  of  incorporation, 
"  to  affix  and  levy  fines  for  offences  commitXed  against  the  by-laws 
of  aaid  city  ;"  and  when  a  corporation  is  empowered  to  enforce 
its  by-laws  by  fine,  or  amerciament,  they  are  by  implication,  pre- 
cluded from  any  other  tnetfaod  of  enforcing  tbem.  Kirkv*  Nor 
rill.  Ill    Term  Rep.  125.     But  it  is  aaid  the  City  Council  of  Au- 
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guata  had  no  autfaoiity  lo  impose  the  tine  on  the  defendanta,  be- 
cause it  deprived  them  of  their  constitutional  right  of  trial  by  Ju- 
ry.Hs  he  ret  oft)  i-e  used  in  this  Slate,  The  answer  to  this  ohjection 
ia  very  satisfactorily  given  by  the  Court,  in  how  v».  Commwion- 
eri  of  Pilotage.  R.  M.  Charlton'*  Rep.  316.  "  I  am  aware, 
(eaye  the  learned  Judge,)  of  the  argument  which  has  been  some- 
times used,  that  the  trial  by  Jury,  being  a  Common  Law  right,  all 
summary  jurisdictions  newly  created,  and  unknown  to  the  com- 
mon law,  which  go  to  take  away  or  abridge  the  trial  by  Juty, 
areinfringBmentaoftbe  rightsoftbe  people.  In  England,  where 
this  common  law  right  exits,  and  from  whence  it  was  originally  de- 
rived to  us,  various  jurisdictions  of  this  kind  exist )  not  sanctioned  by 
the  common  law,  but  resting  upon  Statute  :  and  apart  from  the  Act 
inquestion,  very  many  such  jurisdictions  existed,  and  were  in  use  in 
this  State  anterior  to  the  Revolution,  and  at  the  time  of  the  adop- 
tion of  the  Constitution.  The' proceedings  of  these  inferior  judi- 
catories, have  at  different  times,  and  under  various  circumstances, 
passed  in  review  before  the  Superior  Courts  of  this  State.  A 
cotempotary  exposition  of  the  Conititution,  practised  and  ac- 
quiesced under  for  a  period  of  years,  fixes  the  coostructiou,  and 
this  Court  will  not  shake  or  control  it, 

When  I  reflect  that  jurisdictions  of  thia  sort  have  been  found 
necessary  in  all  countries — were  established  and  used  in  Georgia 
previously  to,  and  at  the  time  of  adopting  ihe  constitution — that 
the  Act  in  question,  (the  Act  for  the  regulation  of  pilots,}  was 
passed  the  following  year,  and  probably  by  many  of  those  who 
framed  the  constitution,  and  are  to  bo  presumed  best  acttuainted 
with  its  meaning — that  those  jurisdictions  have  ever  since  been 
acquiesced  in  by  the  people,  and  acted  upon — that  by  declar- 
ing thia  Act  unconstitutional,  the  whole  of  these  summary  juris- 
dictions (except  so  far  as  they  exercise  the  powers  of  justices  of 
the  peace)  must  be  at  once  swept  away,  however  useful  and  im- 
portant they  may  have  been  found,  1  confess  myself  unprepared 
ao  to  pronounce  it." 

The  Act  incoi-porating  the  city  of  Augusta,  which  gives  the 
powerto  the  City  Council  to  affix  and  levy  taxes  for  a  breach  of 
the  City  Ordinances,  was  in  existence  at  the  time  of  the  adoption 
of  the  Constitution  of  1798.  The  Commissioners  of  the  tqwu  of 
Sunbury,and  of  Louisville,  also  the  Wardens  of  Savannah,  wen 
aathorized  to  impose  ptnailia  tbr  violationB  of  the  by-laws,  nadv 
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for  the  govemmont  of  the  I'espective  towns,  anterior  to  tbe  adc^ 
tion  of  tbe  present  constitution.  Marhtiry  if  Crawford^*  Dig.  133, 
130. 121. 

The  City  CouncU  of  Augusta,  in  our  judgment,  had  the  power 
conferi'tMl  on  them  by  the  Legislature,  to  pass  the  Ordinance  in 
question — that  the  term,  "  crtWno/ cAjm,"  mentioned  in  the  Ist 
section  of  the  Sd  ai-ticle  of  the  Constitution,  has  reference  to  Tio- 
lationa  oi  \.\k:  public  lawx  ai  ihe  State,  and  not  to  the  locai  by4am 
of  a  town  or  city,  made  for  its  internal  poUce  and  good  govern' 
ment — and  that  inasmuch  as  tbe  riglit  of  tria]  by  Juiy  existed  in 
England,  and  was  secured  by  magna  charta,  and  municipal  cor-  . 
poratious  in  that  country  enforced  their  by-laws  by  peeimiary  pern- 
tdliet,  in  a  iummary  manner,  and  the  same  right  being  conferred 
upon  similar  corporations  in  this  State,  anterior  to  the  adoption 
of  the  Constitution,  which  have  been  constantly  exercised,  "the 
right  of  trial  by  Jury,  as  heretofore  used  in  this  State,"  previous 
to  the  30th  day  of  May,  1798,  baa  not  been  violated  by  the  City 
Council  of  Augusta,  by  the  imposition  of  the  penally  for  a  breach 
of  the  local  police  regulations  of  that  city,  by  the  plaiotifis  in 
error. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


No.  S3 — Jacob  Carter,  Procliein  Amy,  kc.  plaintifTin  errwr,  r*. 
Jonathan  Anderson,  Adm'r.  &c.  defendant. 

p.]  The  iliimiuioa  of  an  Eiecntoror  Adroinitlntor  bj  tbe  jiidgmmt  of  the 
Coart  of  Ordinary,  under  tbe  Act  of  leiO,  ia  s  complete  bar,  both  M  Law n^ 
in  Equity,  unleee  impeached  for  fraad.     , 

In  Equity,  in  Tatnall  Superior  Court;  Demurrer.  Decided 
by  Judge  Holt,  April  Term,  1848. 

The  plaintiff  in  error,  as  the  next  friend  of  his  foar  minor  chU- 
dion,  filed  thb  bill  against  tbe  defendant  in  error,  as  the  adminis- 
trator of  their  deceased  grandmother ;  praying  an  account  for  dmr 
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CortiT  PI.  Aiidenion. 
dietributivo  portion  of  the  eatate.  The  bill  alleged  that  the  admiti' 
istratorhad  been  dismissed  by  the  CouitofOrdinaTyofTatnall  coun- 
ter, but  chai^d  that  the  dismission  was  obtained  fraudulently. 
"  In  proof  of  which,  the  bill  alleges,  tliat  the  defendant  obtained 
letters  of  administration  on  Sth  May,  184S,  and  was  dismissed  on 
6th  July,  1846." 

To  this  bill  a  demurrer  was  filed,  and  on  hearing  the  demur- 
rer, the  Court  below  dismissed  the  bill,  because  said  dismission 
hod  been  granted  by  the  Court  of  Ordinary  of  Tatnall  county — a. 
Couit  of  competent  jurisdiction — and  was  conclusive  against  the 
parties  until  reTersed. 

To  which  decision  the  complainants  excepted,  and  alleged  the 
■ame  to  be  erroneous. 

Wh.  B.  GaUloen,  represented  by  I.  L.  Harris,  forplaintifTin 

Starnes,  represented  by  Rockwell,  for  defendant  in  en'or. 

Points  to  be  submitted  by  defendant  in  error,  with  authorities 
relied  on : 

1.  A  person  who  ts  discharged  by  the  Couit  of  Ordinary  from 
bis  administration,  and  has  obtained  letters  dismissory,  is  no  lon- 
ger liable  for  and  on  account  of  said  administration,  if  said  di^ 
charge  has  not  been  fraudulently  obtained.  Act  of  1810,  Prince's 
Dig.  a40.     Cobb'3  Anal..252.     Dud.  R.  190. 

2.  The  Court  of  Ordinai'y  will  be  presumed  to  have  done  its 
duty  in  requiring  all  that  was  necessary  first  to  be  done  before 
granting  the  discharge.    Dudley  R.  190,  191. 

3.  If  a  fraudulent  charge  be  alleged,  circumstances  amounting 
to  fraud  should  be  set  forth  in  the  bill. 

By  the  Court. — Nisbet,  J.  deliveiing  the  opinion. 

[1.]  Theque8lionforreTiew,here,iBwhetherthe  dismission  of  an 
executor  or  administmtor,  by  judgment  of  the  Court  of  Ordinary, 
under  the  Act  of  1810,  is  a  bar  to  a  suit  by  distiihutcrs  or  lega- 
tees. The  bill  in  this  ca-se  states  the  dismission,  and  the  question 
if  made  by  demurrer.  In  our  judgment  tbe  discharge  is  a  bar, 
both  at  Law  and  in  Equity,  unless  fraudulently  obtained.    Then 
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are  lipvcral  jrroiintJs  of  m al -ad minisl ration  oUetied  in  the  bill. 
These  are  noi,  nor  would  any  such  grounds  be  sufficieni  to  open 
the  jud^cnt.  The  Court  of  Ordinaiy  has  compeient  jurisdic- 
tionoverthe  subjectmatter  expressly  given  by  Statute.  We  are  to 
presume  ihat  the  Law  was  compUed  with — that  all  the  pi-erequi- 
Bites  were  had — that  the  Court  did  its  duly — end  that  the  judgment 
is  regular,  except  in  eo  far  as  it  ia  impeachetl  for  fraud.  We  are 
not  to  be  understood  as  extending  tliis  decision  to  all  orders  of 
the  Court  of  Ordinary — it  ia  applicable  to  disinisBions  under  the 
Act  of  1810  alone.  That  Act  is  very  full  and  very  plain.  How- 
ever  solicitous  a  Court  might  be,  iii  just  such  a  ca!ie  as  that  made 
by  this  bill,  to  hold  the  administrator  to  account,  it  haa  no  discre- 
tion in  the  matter.  Its  duty  is  perfectly  plain,  and  that  b  to  giye 
effect  to  [he  will  of  the  Legislatui-e,  so  perspicuously  and  fiiUy  de- 
clared, as  to  leave  no  room  for  doubt.  The  Act  of  1810,  (Prince 
240. _J  requires  a  petition  for  a  dL^icharge  to  be  filed,  upon  whieh, 
the  Couit  is  required  to  order  a  citation  to  be  issued,  calling  upon 
all  persons  concerned  to  show  cause,  on  the  day  therein  specified, 
why  the  administrator  or  executor  should  not  be  discharged  ■, 
which  citation  must  be  published  in  one  or  more  of  the  public 
gazettes  of  the  State  for  six  months.  AH  this  we  are  to  presume 
has  been  duue.  The  patties  are  presumed  to  have  had  notice 
and  their  day  in  Court ;  to  have  shown  no  cause,  or  insufficient 
cause,  against  the  gi-anting  of  the  petition.  The  complainants  in 
this  case  are  minors — were,  of  course,  minors  when  the  dismission 
was  granted.  Even  they,  the  law  must  presume,  had  their  day 
in  Court,  for  it  was  competent  for  them  to  appear  by  their  neatt 
friend  and  resist  the  dismission.  This,  I  say,  is  the  presumptitMi 
of  the  Law,  but  it  js  not  a  reasonable  presumption  of  fact.  As 
to  them,  it  must  be  conceded,  the  Statute  makes  a  hard  case.  To 
which  hardship,  I  will  again  advert.  The  condition  of  the  dis- 
charge is,  that  the  administrator  or  executor  has  faithfuUtf  a»d 
honeaily  dUeharged  the  Initt  and  confidence  reposed  in  Aim,  One 
of  the  trusts  is,  that  he  shall  truly  account  to  the  ordinary,  or  to 
whomsoever  may  be  entitled  in  law  to  receive  it,  for  the  distribu- 
tive share,  if  any,  of  these  minors,  in  the  estate  which  he  repre- 
sents. Again,  the  presumption  of  law  is  that  he  has  done  this, 
and  that  either  there  was  nothing  in  bis  hands  to  distribute,  or 
they  were  fully  paid.  The  Statute  goes  yet  farther,  and  consti- 
tutes the  Counof  Ordinary,  the  saperrisors  and  protectors  of  the 
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lights  of  all  persons  in  interest ;  fur  it  mukea  it  thu  duty  of  th&t 
Couit  to  examine  into  the  situation  of  the  testator's,  or  iatestate's, 
affairs  and  ettatea  ;  with  a  view  to  ascertain,  before  granting  tho 
dismiasion,  that  the  trust  and  confidence  reposed  in  the  executor 
or  admintatrator  has  been  fully  discharged.  We  ai'e  compelled  - 
to  presume  that  ihoy,  in  this  particular,  did  their  duty.  The 
judgment  corera  all  these  presumptions.  Upon  these  require- 
meDtfi  being  fulfilled,  the  Legislature  proceeds  to  enact  that  the  ex- 
ecutor or  administrator,  "shall  be  forthwith  disniisBed,  and  relcated 
from  his  liability  as  executor  or  administrator."  Here  is  tho  fi- 
nale— the  legislHtive  announcement  that  the  discharge  is  a  release. 
That  the  dismission  is  a  release,  and  bar,  both  at  Law  and  Equi- 
ty, unless  impeached  for  fraud,  has  been  held  by  the  Judges  of 
our  own  State  in  Convention.  Smith  et  al.  vt.  T.  W.  OUeer,  tfc. 
DuSleif  190. 

This  judgment,  we  say,  may  be  set  aside,  and  the  administra- 
tor held  to  account,  as  may  any  judgment  at  Law,  if  the  com- 
plainant can  show  that  it  was  obtained  by  fi'aud,  or  that  these 
minors  had  cause  to  show  against  it,  of  which  they  were  ignorant 
at  the  time,  or  which  they  were  prevented  fiom  availing  them- 
selres  of,  by  accident,  or  the  act  of  the  administrator.  Equity 
has  the  same  power  over  it  that  it  has  over  other  judgments  at 
Law.  For  the  power  of  a  Court  of  Chancery  over  a  judgment 
at  Law,  and  the  grounds  upon  which  it  wilt  be  exercised.  Seer 
1  HiU's  Ch.  Rep.  22.  1  Upear,  R.  277.  1  SU^y't  Eq.  178.  6 
John.  Ch.  R.  228.  7  Cranch  R.  332.  1  Kelly  R.  136.  ZKelly^ 
279.     3  Kellij,  78. 

The  bill  charges  that  the  dismission  was  fraudulently  obtained,   ' 
with  a  view  to  bar  the  claim  of  tho  complainants.     "In  proof/ 
of  which,  it  proceeds  to  state  that  the  said  Anderson  (the  defend- 
ant) obtained  letters  of  administration  on  the  5th  of  May,  1845, 
and  was  dismissed  on  the  Gth  July,  1846."     These  arc  all  the  al- 
legations gainst  the  judgment  of  the  Court  of  Ordinary.    What- 
ever they  amount  to,  thoy  are  to  bo  taken  as  true.     It  is  well 
settled,  that  a  general  allegation  of  fraud.  In  a  bill,  amounts  to    ' 
nothing — it  is  necesaary  that  the  complainant  show,  by  specifica-    \ 
dons,  wherein  the  fi'aud  consists.     Issuable  facts  must  be  charg- 
ed.    The  demurrer  confesses  only  what  is  well  pleaded.     The     • 
general  allegation  that  this  judgment  waa  fraudulently  obtained, 
to  bar  tho  complainant's  claim,  is  bad  pleading,  and  the  denwiv   , 
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rer  thei'cfore  does  not  confess  that,  titory't  Eq.  PI.  §§  28,  251, 
428.  Coop.  Eq.  PI.  98.  Mitf  Eq.  PL  by  Jeremy,  94.  1  Sei. 
4-  Le/r.  386.  1  lb.  355,  374,  375.  1  Brt»o.  Ck.  R.  94.  6  Joimt. 
R.  566. 

The  ^neral  allegation  covers  no  other  ground  than  that  cot> 
ered  by  the  facts  epecified.  It  is  limited  by  tbem.  They  an 
confessed  by  the  demurrer.  What  are  theyl  What  are  the 
pounds  of  fraud  charged  in  this  Bill  against  the  judgmentt  Tb« 
complainant  charges  that  it  was  fraudulently  obtained,  fur  the  rea- 
son that  the  adminisirator  was  appointed  on  the  Sth  May,  1845, 
and  dismissed  on  6tii  July,  184C.  In  these  two  facts  then,  tbe 
fraud  consists.  They  may  be  true,  and  yet  the  admiuiscrator  be 
wholly  guiltless  of  fi-aud.  They  are  consistent  with  perWl  hon- 
esty on  his  part.  Between  the  time  of  his  appointment  and  di«- 
charge,  there  was  space  for  a  full  settlement  of  the  estate.  Pot 
aught  that  this  Couil  can  know,  it  wvs  easily  settled.  The  law 
limits  no  time  within  which  he  shall  not  make  his  application  fi>r 
dismission.  He  is  entitled  to  it,  whenever,  baring  made  the  ap- 
plication in  legal  foi7n,hecan  show  to  the  satisfaction  of  the  Couit 
of  Ordinary,  that  he  has  fully  executed  the  trust.  Conceding 
then  that  these  facts  are  true,  they  prove  no  firaud  in  procniinj 
the  discharge. 

In  favor  of  the  policy  of  this  Statute  it  may  be  well  said,  that 
there  ought  to  be  a  limit  as  to  time,  of  the  onerous  responsibility 
of  executors  and  administrators.  There  certainly  ou^t  to  be  a 
release,  upon  which  they,  and  their  estates  and  representatives! 
may  repose  in  confidence  and  security.  These  are  trusts  which 
somebody  must  assume.  They  are  not  desirable  to  any  prudent 
and  honest  man.  They  require  ability,  vigilance  and  integrity. 
But  few  unprofessional  men,  come  out  of  the  administraiioD  of  a 
large  estate,  without  injury.  It  b  not  the  policy  of  the  couatiy 
to  increase  generally,  the  difficulties  in  the  way  of  an  early  and 
£nal  discharge.  Of  this  I  am  fully  convinced.  The  effect  of  a 
repeal  of  the  Act  of  1810,  would  be,  to  increase  the  chances  of 
throwing  the  administration  of  estates  into  the  hands  of  incmnpe- 
tent  or  dishonest  men,  and  thus,  instead  of  maintaining  die  rights 
of  creditors,  heirs  and  distributees,  they  woukl  be  subjected  to  in- 
creased hazards.  At  the  same  time,  the  operation  of  the  Act, 
as  we  have  now  construed  it,  and  ss  it  has  been  generally  coo- 
strued  by  the  Circuit  Bench,  is  to  endanger,  to  say  the  least  oTit* 
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the  nghts  of  minora,  situated  as  are  the  complainants  in  tliis  Bill. 
It  operates  hardly  upon  them.  They  may  not  at  the  time  of  the 
discharge,  have  been  represented  by  a  guardian.  The  presump- 
tion is  that  they  were  not,  for  itey  appear  in  thin  Court  by  Pro- 
chem  Amy.  It  is  true,  that  the  law  supposes  them  capable  of  no- 
tice and  of  appearance,  and  gives  them  the  right  of  I'esisting  the 
dismission  ;  yet  the  supposittou  in  law  may  be  altogether  with- 
out foundation  in  &ct.  They  may  have  had  no  notice,  no  day 
in  Court;  and  if  notified,  may  have  been  friendless  or  ignorant 
of  their  rights.  It  is  true,  too,  that  the  Statute  makes  the  Court 
of  Oidinaiy  the  guardian  and  protector  of  their  rights  ;  yet 
when  we  look  to  the  organization  of  that  Court,  and  to  the  man- 
ner in  which  business  is  frequently  conducted  there,  we  are  con- 
strained to  admit,  that  that  fact  is  no  sufEcient  protection. 
We  are  all  of  opinion  that  the  Act  of  1810  ought  to  be  modified, 
so  as  more  periectly  to  protect  the  rights  of  minors.  The  case 
before  us,  in  no  ambiguous  voice,  calls  for  le^slative  inteifer- 
ance. 

Let  the  judgment  of  the  Court  below  be  affirmed. 


>f  o.£4. — Jobn'W.  Haskis,  plaintiff  in  error,  v».  TaouAs  Wtnne, 
defendant. 

£1.]  Tbesoveral  Statute!  of  Georgin,  giving  lo  aeciuities  the  control  of  ExecD- 
tioiu  which  (Ley  havB  paiil  alf,  to  enable  thnn  tt>  re-imburae  themaelvM  oat 
of  dieir  principoli,  extend  to  the  eiecuton  ani  admiDutratora  of  deceaaed 


{2.]  Wbere  jDdgnwnt  bt*  beea  rendered,  and  e 

principal,  and  B.  aaexecDlor  of  C.  aaaeOirilj,  and  theji./a.  it  discharged  by 
B.:  Held  that  when  D.  attempU  to  obtain  uliifaction  oat  of  A.  the  principal 
deblor,  il  ii  iiot  competent  for  A.  lo  prove  ibat  B.  wei  executor  iu  bii  own 
wrong  on]f ,  and  not  tbe  rightlbl  execntor  of  C.  Would  it  avail  him  if  he 
could  I      Qaert. 

Affidavit  of  Illegalilj,  in  Warren  Superior  Court.     Tried  be- 
fore  Judge  Sayre,  April  Term,  1648. 
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£sr  the  facts  of  die  case,  refer  to  tlie  decision  of  the  Court. 
Stephens  Ic  Biim,  for  plaintifT  in  error,  made  the  foilovnng 

let.  Oar  Stamtea  giving  the  surety,  who  has  paid  off  a  jf .  Jit. 
control  of  it,  for  remuneration  out  of  the  principal,  are  in  deroga- 
tion of  the  Common  Law,  end  must  be  strictly  construed  agaiut 
the  enlarged  right ;  and  the  executors  and  adminiettatots  of  su- 
reties, not  being  mentioned  by  the  Acts,  are  ttot  to  be  held  with- 
in their  benefit.  TAe  Merelkaiif*  Bank  of  Mavm  m.  Ctmint 
Baiik,  1  Ke/.  433. 

2d.  Said  Statutes  were  not  intended  to  eatabtiah  new  rigfats, 
nor  to  confer  old  ones  on  new  pei'sons,  but  only  to  furnish  aiww 
remedy  for  the  same  rights  to  the  same  persona  ;  and  an  execu- 
tor dt  ton  tort,  not  having  at  Common  Law  ihe  right  to  collect  the 
debts,  has  not  acquired  the  right  to  collect  in  the  manner  pointed 
out  by  Statute.  MiUhdl  v>.  Lunt,  4  Matt.  654.  5  jln*.  Com 
Law,  234.     Pnnce't  Dig.  461.  470. 

3d.  An  estoppel  is  waived  by  taking  issue  on  the  fact,  and  a 
fortiori  by  a  solemn  admission  of  the  fact  on  trial.  1  Pial.  £r. 
322.     B»rAit  vi.  Bttrdil,  2  A.  K.  Marsh,  143. 

4tb.  The  judgment  was  not  an  estoppel,  because  it  was  not  be- 
tween the  same  parties,  had  never  allowed  the  party  an  opportu- 
nity to  defeat  its  rendition  by  showing  what  was  the  truth,  wa« 
not  offered  to  prove  precisely  the  same  fact,  and  wbile  that  fict 
was  to  be  proved  for  a  different  purpose,  had  not  emanated  from 
a  Couitof  exclusive  jurisdiction.  1  Phil.  Ev.  323,  327,  335.  1 
SiarAr>£p.  219,  223,  221,233.  Crandall  vt.  Gallup,  12  Omm. 
365.    Smitk  vt.  Sherwood,  4  Com.  276.     Prince's  Dig.  443. 

Cone,  for  the  defendant  in  error,  made  the  followiikg  points: 


1st.  Where  an  executor  or  administrator  of  a  deceased  secu- 
rity pays  off  the  dcbl,  he  is  entitled  to  the  same  remedies  against 
the  principal,  that  the  security  would  be,  if  in  life.  Primee't  Dig. 
436,  461,  509. 

2d.  The  same  is  true  in  relation  to  an  executor,  de  to»  tart, 
3d.  Wbete  a  person  appears,  on  the  &Ge  uf  a  judgment  m- 
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^red  against  him,  to  be  a.  rightful  executor,  it  la  not  competent 
to  prove  by  parol  ewdence,  that  he  is  executor  de  »tm  tort.  1 
KeUy,  12. 

By  fhe  Cw«rt,— Ldmpbjn,  J.  delivering.tlie  opinion. 

Oil  the  9th  of  October,  1847,  a  judgment  was  entered  up  ia  the 
Superior  Court  of  Warren  County,  in  favor  of  Thomas  P.  Allen, 
against  John  W.  Harria,  as  prii^cipal,  and  Thomas  Wynne,  as 
executor  of  Thomas  P.  Hanis,  deceased,  as  security,  for  $142  00, 
^»ith  interest  and  coat  of  suit.  On  the  6th  of  December,  an  exe- 
cution was  issued  thereon,  in  conformity  to  the  judgment,  which 
was  satisfied  in  full  by  Thomas  Wynne,  one  of  the  defendants, 
and  so  receipted  by  G.  G.  Putnam,  Esquire,  plaintiff's  attorney. 
Thafi./a.  was  then  levied  on  the  property  of  John  W.  Harris, 
the  principal,  at  the  instance  of  Wynne.  Harris  made  oath,  in 
terms  of  the  law,  diat  this  precept  was  proceeding  illegally 
against  him,  for  the  reason  that  Wynne  was  executor  in  hia  own 
'wrong  only,  and  not  the  rightful  executor  of  Thomas  P.  Harris, 
deceased,  and  consequently,  that  he  was  not  entitled  to  the  con- 
trol of  the  execution. 

The  Court  below  dismissed  the  illegality,  upon  the  bearing, 
and  that  decision  is  the  foundation  of  this  writ  of  error. 

Two  questions  seem  to  be  made  by  the  recurd — 

1st.  l>o  the  provisions  of  the  several  Statutes  of  this  State,  giv- 
ing to  sureties  who  have  paid  off  the  same,  the  control  of  execu- 
tions, to  re-imburae  themselves  out  of  their  principals,  extend  to 
the  executors  and  administrators  of  deceased  securities? 

And  Sndly.  Can  it  be  shown  that  one  against  whom  judgment 
has  been  rendered  and  execution  issued  as  executor,  generally 
as  of  the  deceased  surety,  was  executor  in  hia  own  wrong  only, 
and  not  a  rightful  executor  ? 

[1.]  Upon  both  grounds,  we  concur  in  the  judgment  rendered 
bj  the  Circuit  Court.  To  restrict  the  various  Acts  passed  by  the 
Legislature,  for  the  rehef  of  securities  to  the  original  party,  and 
not  to  extend  them  to  the  legal  representatives  of  those  who  are 
deceased,  would  be  to  stiip  them  of  half  their  benefit.  If  an  ex- 
ecutor or  administrator  can  sue  out  a  tdre  facial,  to  revive  a 
dormant  judgment  in  favor  of  the  testator  or  intestate,  why  should 
they  not  control  an  execution,  which  they  hare  discharged  as  se- 


by  Google 


tSl  SUPREME  COURT  OF  GEORGIA. 

Hurria  v.  Wjuue. 
curity,  to  re-imburse  the  estate  1     No  satisfactory  reason  has  been 
ofl*ei-ed  in  the  argument— none  occun  to  this  Court. 

[2.]  Upon  the  other  ground  we  are  equally  clear,  and  for  a 
reason  that  appeal's  to  me  to  be  conclusive.  By  the  Common 
Law,  suit  could  not  have  been  brought  against  John  W.  Harris 
as  the  survivor,  jointly  with  Thoraaa  Wynne  as  the  repreaenta- 
Uve  of  the  deceased  c^-prumiser.  The  ActoflSiS,  fPn»ee,U3,J 
authorizca  these  parties  to  be  sued  together,  in  the  same  action. 
But  this  Act  applies  only  to  lavful  representativee,  and  not  to 
trespassers  or  mere  intermeddle ra.  For  it  declares,  that  no  ac- 
tion under  it  shall  be  brought,  wttiltwdrtmontlu  after  the  probate 
of  the  will,  or  the  granting  of  letters  of  administration  on  the  sa- 
tate.  Even  the  Act  of  S.  Carolina,  (rf  1789,  which  protects  ex- 
ecutors and  administrators  from  suits,  wa^ViirKe  hmm^  after  tke 
death  of  ttitator  t-r  intestate,  has  been  held  not  to  apply  to  exco 
utoTB  de  ton  tort.  X  Hill,  50.  But  the  exemption  under  our  Act, 
is  twelve  months,  to  be  computed  ^rora  the  probate  of  ike  teili.  It 
follows  conclusively,  therefore,  that  none  but  rightful  execalois 
or  administrators  were  intended  to  be  embraced  in  it.  p9r  this 
reason  then,  the  Court  below  was  right  in  assuming  that  no  testi- 
mony was  admistiible,  to  show  that  Wynne  waa  executor  de  *o» 
tort.  It  would  have  contradicted  the  record.  The  judgment  is 
conclusive,  pro  hoe  vice  at  least,  that  Wynne  vras  rightful  execu- 
tor. It  could  have  been  rendered  against  none  other.  And 
John  W.Harris,  &iling  to  plead  a  misjoinder,  as  he  ought  to  have 
done,  be  is  estopped  from  denying  that  Wynne  was  xhalegalrK^ 
resentative  of  Thomas  P.  Hartis. 

But  if  the  opportunity  wore  allowed  him  to  make  the  proof,  it 
would  be  to  undertake  an  impossibility.  How  wouldhesetabont 
showing,  in  this  collateral  way,  that  Wynne  was  made  chargeable 
in  tlie  original  suit,  as  executor  de  *on  tort?  Fifty  acts  of  inter- 
ference might  be  tcsiilied  to,  yet  all  these  he  might  have  per- 
formed as  i-ightful  executor,  and  how  could  it  be  negatived  t  In 
the  oiiginal  action,  where  he  is  made  liable  for  his  wrongful  in!ei>' 
meddling,  if  be  pleads  ne  uttgtiet  executor,  the  fact  of  ialermed- 
dling  is  the  only  issue  for  the  Court.  If  he  admits  the  tortious 
interference,  ho  is  chargeable  as  rightful  executor,  so  that  the 
proceeding  is  a  simple  one.  But  not  so  here.  A  man  dying  out 
of  the  State,  letters  of  administration  may  be  granted  in  any 
County  in  the  State,  where  he  may  have  effects.     To  diow,  there- 
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fore,  that  these  acta  of  inteiineddling  were  not  done  by  Wynne, 
as  rightful  executor,  Karri e  would  have  to  take  the  interroga- 
toriea  of  every  Clerk  in  Georgia :  and  this  done,  still  it  would  not 
appear  that  it  was  for  any  or  all  of  these  acts,  that  he  was  con- 
Ticted  in  the  tint  suit. 

Concede,  however,  in  the  face  of  the  record,  and  in  the  very 
teeth  of  the  Act  of  1818,  that  this  judgment  was  rendered  ag^nat 
Wynne  as  wrongful  executor.  Being  made  perHonally  liable  by 
die  recovery,  and  having  paid  the  money,  does  it  lie  in  the  mouth 
of  the  principal  to  contest  his  right  to  have  it  refunded  "i  At  any 
rate,  under  this  record,  would  not  the  principal  be  protected  from 
the  rigbtAil  executor!  An  executor  de  ton  tort  cannot  collect 
outstanding  debts,  having  none  of  the  privileges  of  a  rightful  ex- 
ecutor ;  besides,  he  might  find  it  inconvenient,  when  called  on,  to 
exhibit  his  authority  to  sue.  But  hero  the  record  to  which  John 
W.  Harris  ia  a  party,  is  Wynne's  warrant.  He  is  but  recover- 
ing back  what  he  was  compelled  to  pay  out  for  Harris.  But  in 
the  view  which  we  have  taken  of  this  case,  it  is  not  necessary  to 
decide  thin  point. 

The  judgment  below  is  affirmed. 


No.  55.— Thomas  N.  Bball  and  William  H.  Scott,  Adm'rg. 
plaintiffs  in  error,  m.  Richard  Powell,  defendant. 

[1.]  A  writ  of  Error  will  be  <lumuied,  if  ooljce  of  Ibe  aigning  of  the  Bill  oTEx* 
nptiotw,  sQil  copies  uf  Ihe  writ  of  Errar  inJ  Ciuuloii  are  doi  aerved  within 
the  time  required  by  the  Act  orguniziug  the  Supreme  Cuurt,  and  Iha  Slit 
Bule  of  Coan. 

^3.]  A  writ  of  Bitot  will  not  be  allowed  for  correctioa  of  Enxtn,  in  the  decree 
or  verdict  rendered  by  ■  Jury,  as  lo  mBtlen  of  fact. 

Motion  to  dismiss  the  writ  of  Error. 

The  defendant  in  error  joined  issue  with  a  protestatioD,  and 
moved  to  dismiss  the  writ— 
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l8t.  BecBUEio  the  notice  of  the  signing  of  the  bill  of  exceptions 
waa  not  served,  within  the  time  prescribed  by  law. 

Sd.  Because  copies  of  the  writ  of  error  and  citation  were  not 
served  on  the  defendant  or  his  counsel,  wUbin  the  time  prescrib- 
ed by  the  niles  of  this  Court. 

3d.  Because  the  Cletk  of  the  Superior  Court  did  not  certify 
and  send  up  a  complete  transcript  of  the  record  within  the  time 
prescribed  by  the  rules  of  this  CourL 

And  protested  aguost  joining  issue  on  the  8th  ground  of  error 
assigned ;  because  founded  on  no  exception  to  the  decision  of  the 
Court  below,  but  on  «xceptione  to  the  deci'ee  rendered  by  the 
Jury. 

The  facte  were,  the  bill  of  exceptions  was  certified  and  signed 
on  the  13th  of  March,  1846,  and  on  the  24th  of  March,  1818,  ser- 
vice of  the  writ  of  BiTor,  citation  and  notice,  was  acknowledged 
by  the  attorney  of  defendant  in  error.  The  bill  of  exceptions 
was  filed  in  the  Clerk's  office  on  the  i6th  March,  1848,  and  the 
certificate  of  the  Clerk,  attached  to  the  transcript  of  the  record, 
was  dated  on  the  28th  March,  1848. 

Cone,  for  the  motion. 

Rockwell,  contra. 

J!y  the  Court. — Warner,  J.  delivering  the  opinion. 

[1.]  The  4th  section  of  the  Act  organizing  this  Court,  nequlrea 
that  notice  of  the  signing  the  bill  of  exceptions,  shall  be  given  to 
the  adverse  party,  or  bis  counsel,  within  ton  days  after  the  same 
shall  have  been  done  ;  and  also,  that  the  Clerii  of  the  Superior 
Court  shall  certify,  and  send  up  to  this  Court,  the  entire  record  of 
the  cause  below,  with  the  bill  of  exceptions,  within  ten  days  af- 
ter he  shall  have  received  the  original  notice,  with  the  return  of 
eervice  thereon.  The  21sl  rule  of  this  Court,  requires  that  the 
writ  of  error  and  citation,  shall  be  served  on  the  defendant  in  er- 
ror or  his  counsel,  within  ten  days  from  the  signiug  and  certiff- 
ing  of  the  bill  of  exceptions. 

It  was  the  manliest  intention  of  the  Legislature  to  prevent  de- 
lay in  the  final  disposal  of  cases  in  this  Court.'and  we  shall  en- 
deavour faithfully  to  give  effect  to  such  intention,  by  roquiring  ■ 
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Strict  compliance  with  the  law  and  njlo  of  Court,  tn  that  regard. 
The  Act  of  1847,  only  exteods  tho  time  within  ivhich,  the  bill  of 
exceptioDB  shall  be  drawn  up  and  submitted  tu  (he  Judge  for  his 
certificate  and  ngnature,  the  payment  of  coxfs,  and  the  giving 
bond  :  but  does  not  alter  the  Act  of  1845,  which  requires  the  no- 
tice to  be  given  within  ten  days,  or  the  time  within  which  the 
Clerk  of  the  Superior  Couit  shall  ceilify  and  send  up  the  record 
to  this  Court. 

[2.]  A  writ  of  error  will  not  be  allowed  for  the  correction  of  a 
matter  oifact,  found  by  the  verdict  of  a  Jury  in  the  Court  below. 
The  4th  Section  of  the  Act,  organising  tho  Supreme  Coutt,  de- 
clares, "Any  criminal  cause  may  be  carried  up  to  the  Supreme 
Court,  on  a  bill  of  exceptions  in  writing,  specifying  (Af  error  or  w- 
'roniN^w  complained  of,  to  be  drawn  uphy  tho  party,  &c."  "Any 
cause  of  a  civil  nature,  either  on  the  law  or  equity  side  of  the  Su- 
perior Court,  may  ia  liht  manner,  be  carried  to  tho  Supreme 
Court,  on  a  bill  of  exceptions  specifying  the  error  or  errors  com- 
plained of,  in  any  decision  or  judgment,  to  be  drawn  up  by  the 
party  complaining,  &c."  The  Sth  section  declares," Upon  the  de- 
cision of  said  Supreme  Co\xTt,oHmalterinflateorj»-iHcipletofe^iii- 
ti/,  lehich  may  arite  in  the  biU  of  excptioiu,  the  Court  shall  cause  to 
be  certified  to  the  Court  below,  such  decision,  &:c.  Sec.  Ist,  3d 
Article  of  the  ConstitutioD  declares,  "the  Supieme  Court  shall  have 
no  original  jurisdiction,  but  shall  be  a  Court  alone  for  tho  correc- 
tion of  error*  in  late  and  equity,  from  the  Superior  Courts  of  the 
sereral  circuits."  We  cannot  suppose  it  was  even  intended,  that 
a  writ  of  error  should  lie  from  the  Supreme  Court  to  correct  mat- 
ters of  fact  found  by  the  verdict  of  a  Jury  in  the  Superior  Courts, 
that  a  writ  of  error  will  only  lie  to  the  decision  or  judgment  of  the' 
Superior  Courts,  for  the  trial  and  correction  of  errors  in  law  and  eq- 
uity. If  the  verdict  ofa  Jury  should  be  contrary  toevidenceor  con- 
trary to  laworthe  principles  of  equity,  the  party  complaining  there- 
of can  move  for  a  new  trial  in  the  Superior  Court,  and  a  writ  or 
error  would  lie  to  the  decision  of  the  Court  granting  or  refusing 
such  new  trial 

Let  the  writ  of  error  be  dismissed. 
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INo.  56. — John  Gratbill  and  Jesbb  G.  BrTTs,  Ex're.  ke. 
plaintiffs  in  error,  c*.  Jxbsb  T.  Warbbn,  defendant  in  error. 

[I.  WtuteTer  produce  accrue*  upoD  a  speciGc  legacj,  at  ialemt,  rent,  hire,  of 
in  an;  iitbcr  fnmi  of  pnifit,  frooi  Ibe  dealb  of  tbe  tMtator,  and  DOlhiDg  dh>c 
or  leu,  bclnug*  to  Ibe  iHgatee,  uid  Ibat,  wbelhec  tbe  enjuymeDl  of  the  paa^ 
cipal  U  poitpiined  or  not 

In  Equity,  in  Hancock  Superior  Court.  Demurrer,  decided 
by  Judge  Sayre,  April  Term,  1848. 

At  the  October  Term,  1847,  of  the  Superior  Courtof  HaocodC 
county,  Jesse  T.  Warren,  defendant  in  error,  filed  his  bill  id  Equi- 
ty v».  John  Grayhill  and  Jesse  G.  Butts,  plaintiffs  in  error.  The 
Bsid  bill  alleys,  that  in  the  year  1832,  one  Jeremiah  Warren,  of 
said  county,  died,  leaving  a  will,  the  7th  item  of  which  reads  as 
follows  :  "I  give  to  Jesse  T.  Warren,  son  of  Jesse  Warren,  de- 
ceased, one  negro  boy,  named  Mat,  which  negro  is  not  to  go  in- 
to hie  possession  until  he  arrives  at  full  age— twenty-one."  That 
tbe  residuary  clause  of  said  will  is  in  the  following  words :  "  I 
give  to  Jesse  G,  Butts,  and  John  Grayhill,  jointly,  negroes,  Cole- 
man, Mary  and  her  three  children,  and  Fat  and  John,  one  choice 
horse,and  four  milch  cowa  and  calves,  two  beds  and  furniture,  and 
all  my  household  furniture  except  my  clock,  two  spinning  wheels, 
two  pair  of  cards,  and  four  thousand  dollars  in  money,  if  ifae  mo- 
ney is  in  hand,  if  not,  the  amount  in  notes,  tbe  above,  also  the 
tract  of  land  I  purchased  of  Parker,  which  land  is  not  to  be  sold 
for  the  debts  of  them,  nor  shall  the  negroes  be  sold  by  them,  or 
subject  to  pay  any  debt  of  their  contracting — the  money  to  be 
loaned  out  at  interest  for  the  support  of  the  negroes,  and  if  they 
can  at  any  time  be  freed  by  tbe  laws  of  the  country,  it  is  my  will 
it  shall  be  done. 

All  the  remainder  of  my  property,  I  will  to  be  managed  by  my 
executors  for  five  years,  in  a  profitable  manner,  having  regard  to 
humanity  in  their  treatment,  not  hiring  them  to  any  persons  who 
will  abuse  them.  If  they  cannot  have  themfreed  by  tbe  laws  of 
our  country  in  that  time,  they  are  to  be  equally  divided  be- 
tween my  brothers  and  sisters  and  their  heirs,  except  Eppa  War- 
ren, and  James  Warren,  and  Elizabeth  Smith,  and  Susan  JottO' 
son,  as  I  d<i  not  wish  them  to  have  any  part  in  said  divwon;  and 
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I  do  hcrel>y  con.Jtitule  .Icis*!  d.  Bulls  and  John  Cimyliill,  vKecu- 
lora  to  this  my  last  will  and  testament,  &c.,  "  that  the  said  exec- 
utors were,  in  said  year,'  (jnaliiied  as  executors,  ami  took  pos- 
Gession  of  all  the  property  of  the  said  Jd'omiah  Warren,  deceased: 
that  in  January,  1833,  one  Lott  Harion,  of  said  county,  was  ap 
pointed  guardian  of  the  complainant,  and  on  the  day  of  eucIi  ap- 
pointment, said  Butts  and  Graybill,  the  Executors,  deliveieil  ovcr 
tossid  Harion,  guardian  as  aforesaid,  tho  suid  negro  boy  Mat,  as 
the  pixiperty  of  complainant :  that  the  said  Harton  liirctl  out  the 
said  negro  boy  Mat,  during  the  yeai-3,  1834.  35,  36,  37,  38,  39, 
tbe  several  sums  of  hire  for  said  years,  amounting  to  S477  02^. ; 
that  the  said  executora,  on  the  9tb  day  of  September,  1 839,  gave 
tfaeiv  receipts  to  said  Haiton  as  guai'dian,  for  the  said  amount : 
that  in  January,  1840,  said  executors  again  tuok  piisscHsion  of 
said  negro  boy  Mat,  and  hired  out  said  boy,  during  1810,41,42, 
43,  44,  A5,  and  46,  for  large  sums  unknown  to  tbe  complainant, 
and  of  what  sums  of  principal  for  each  year  above  charged,  and 
in  what  suma  of  interest  accrued  thereon,  and  in  all,  to  what 
amount  of  monies  the  said  executors  may  be  in  receipt  of  for  the 
hire  of  said  boy  Mat  from  1834,  to  1S47,  tho  complainant  pi-ays 
the  defendant  may  be  compelled  to  answer  ;  that  the  complain- 
ant is  the  legateementionedin  the7th  item  of  said  will,  he  being  the 
son  of,  and  claims  to  be  entitled  to  all  the  profits,  rights,  and  in- 
terestB  accming  under  the  said  7th  item  of  the  will :  and  prays  that 
the  defendants  may  be  compelled  to  account  for  the  hire  of  said 
negro  from  1834  to  1847. 

To  which  bill  the  defendants,  by  their  counsel,  at  the  said  Oc- 
lober  Term,  filed  a  derauner  on  tho  following  grounds : 

Ist.  Complainant  does  not  state  when  he  arrived  to  tho  ago  of 
twenty-one  years,  or  that  he  ever  has  arrived  to  sucli  age. 

2d.  By  complainant's  own  showing,  tho  said  negi-o  boy  Mat,  was 
not  to  go  into  his  possession  until  he  arrived  to  the  age  of  twenty- 
one  years,  and  he  is  not  entitled  to  the  hire  of  said  negro  previ- 
ous to  that  time,  it  being  a  legacy,  the  time  of  the  payment  of 
which  being  postponed,  the  interest  thereon,  up  to  the  time  when 
its  payment  was  due,  belonged  to  the  residuary  legatee. 

Tho  complainant's  counsel,  having  announced  that  they  would 

move  to  amend  the  bill  so  far  as  to  inseit  an  allegation  of  the 

complainant's  having  arrived  to  the  age  of  twenty-one  years, 

defendant's  counsel  abandoned  th'e  first  ground    of  demurrer- 

vol..  IV.  67 
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Said  cBuee  was  argued  at  tlie  aaid  October  Term  of  said  Court, 
1847,  and  after  the  argument  of  couBsel,  the  Court,  at  tlie  April 
TeriD,  1848,  of  said  Court,  decided  that  the  demurrer  he  over- 
ruled, and  that  the  defendants  be  required  to  answer  as  to  the 
value  of  the  labor  of  the  slave.  Mat,  realised  by  them,  to  which 
decision  of  the  Court,  couueel  for  defendants  excepted,  and  al- 
leged error : 

Ist.  Because  said  decision  is  contrary  to  law. 
Sd.  Because,  when  any  legacy  is  given  to  be  paid  at  a  Aiture 
day,  it  does  not  carry  interest  before  the  legacy  ia  due. 

3d.  Because,  by  the  showing  in  the  Bill  of  complainant,  the 
testator  did  not  stand  in  loco  parmtit,  and  by  the  will,  no  hire 
was  due  to  the  legatee  until  he  arrived  at  the  age  of  twen^-ono 

Johnston  &  Thomas,  foi-  plaintiff  in  error. 

Lewis  k  Barnes,  for  defendant  in  error. 

Johnston,  for  plaintiff  in  error: 

It  is  a  general  principle,  that  a  legacy  payable  at  a  given  time, 
whether  vested  or  not,  does  not  carry  interest  till  that  time;  fi>r 
interest  is  for  delay  of  payment.  The  only  esceptians  to  this 
rule,  are,  1st,  Where  the  testator  is  the  father  of,  and  2d.  where 
be  stands  in  locoparentit,  to  the  legatee  :  3d,  where  there  are  ex- 
press words  giving  interest,  and  4th,  where  the  legacy  is  the  res- 
idue. Eoden  3,  Ex.  324.  1  Ckitty'i  Eg.  Dig.  643.  2  Ei»m^» 
Com.  94.  Heath  vt.  Perry,  3  Atk.  102.  Oriehel  w.  Dolty,  3 
Va.  16.  Tj/rreU  vs.  TyrreU,  4  Ve$.  1.  Heard  vi.  Grtmhamk,  3 
At]c,ll%.     2  Mod.  Ch.  Prae. 98  to  106. 

2.  All  these  authorities  speak  ot  Ugaeiet,  making  no  distinc- 
tion between  specific  and  general  legacies  as  to  the  question  of 
interest.      Ward  on  Legacies,  295. 

3.  Every  devise  of  land  is  specific.  And  if  one  gives  a  legacy 
charged  upon  land  which  yields  rents  and  profits,  and  dieie  it  m» 
time  ofpaymetU  mentioited  in  the  will,  the  legacy  shall  carry  in- 
terest from  the  testator's  death  ;  not  so,  then,  if  a  time  of  paynma 
is  mentioned.  Hannock  vt.  Hartm,  7  Vet.  399.  McEiiuuM  n. 
Thwnpson,  Z  Johns,  Ch.  Rep.  308.     2  P.  HW.ae. 


by  Google 


MILLEDGEVILLE,  MAY  TERM,  1848.  531 

Graybitl  and  Bulla  «.  Warrea. 

4.  The  elementary  writers,  wbo  maintain  that  specific  legacies 
carry  interest  even  when  the  payment  of  them  is  postponed,  are 
not  sustained  by  the  reports  to  which  they  refer.  Barrington  v. 
l^tram,  6  Vet.  345.     1  V.  if  B.  362.     8  Vea.  St.  563. 

5.  An  executor,  by  mistake,  made  payments  to  the  legatee  in 
respect  of  his  annuity,  two  yeara  before  he  was  entitled  to  it. 
Held,  that  the  executor  might  retain  them  out  of  the  future 
payments  of  the  annuity.  Wnu.  on  Ex'ra.  lOil.  Livety  vs.  Live- 
ty,  3  R»us.  Ch.  Cat.  387. 

6.  An  executor's  assent  to  a  legacy  to  the  wrong  legatee,  can- 
not prejudice  the  rights  of  the  real  legatee. 

Mr.  Lswis'  argument  for  defendant : 

"  The  increase  and  emolument  of  specific  legacies  are  seveied 
from  the  bulk  of  testator's  estate,  and  appropriated  to  the  enjoy- 
ment and  benefit  of  legatees,  whether  the  enjoyment  of  the  prin- 
cipal LB  postponed  or  not."  Roper  on  Leg.  Vol.  3,  185.  See  al- 
io page  18B.     The  same  doctrine  in  Wm».  oh  Ex'rt,  Vol.  2,  1030. 

When  legacies  are  specific,  1  Roper,  149.  General  or  pecu- 
niary, 1  R<^er,  256.     See  Ward  on  Leg.  page  1  and  16. 

For  some  of  the  advantages  anddisadvantages  which  attend  spe- 
cific legacies,  see  1  Vernon,  31.  1  P.  Wmt.  540.  V.  679  and  80. 
3  P.  Wmt.ZSS.     3  Veiey,  St.  694. 

If  the  interest  on  specific  sums  of  money,  and  the  increase  of 
animals,  go  to  the  legatee,  the  profit  on  hire  of  hands  should  also 
go.     See  Wentworth't  Off.  of  Ex'r^.  page  445.     3  Porter,  350. 

The  executors  in  this  case,  as  will  appear  on  the  transcript, 
once  asserted  to  this  legacy  and  interest  accrued  on  it. 

As  an  assent  is  but  a  perfecting  act,  it  cannot,  after  it  is  once 
given,  be  revoked  ;  and  if  given  upon  conditions  subsequent,  the 
conditions  are  void.  Ward  on  Legacies,  Marg.  pap.  367.  Went- 
v)orthOf.ofEx'rt,page2Sri.  Comyn't  Digest,  Admin,  p.  8,  1 
Vernon,  460. 

The  same  doctrine  is  found  in  Roper  If  Williams  on  Eafrt. 

A  residuary  bequest  to  be  paid  when  the  legatee  becomes  of 
age,  gives  a  valid  interest,  and  the  legatee  will  be  entitled  to  tbe 
profits,  if  any  accrue,  between  the  testator's  death,  and  the  at- 
tainment by  the  legatee  of  his  age,  21.      Cheinut  vs.  Strong,  1 
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HiW>  Ch.  R.  Trippe  V*.  Frazier,  4  Har.  if  John.  446,  Ji»«  w. 
Jones,  2  Hai/ward. 

When  a  slave  is  specifically  deTi?eil,  and  the  executors  assent  to 
the  bequest,  such  slave  cannot  be  recovered  by  the  executor),  and 
sold  to  satisfy  a  judgment  against  tliem  for  a  debt  of  the  testator. 
Lyrn  vi.  Vic.  6  Yerger,  42.     Frotabo  vt.  Soteney,  3  Monroe,  '23S. 

In  3  Atkins.  101,  Heater  \t.  Perry,  (see  the  decision  of  the  Chan, 
cellor,  when  ho  comments  upon  the  case  of  Philip*  r*.  Carey,) 
the  legacy  waa  a  vested  one — the  payment  also  postponed,  and 
tlic  legacy  itself  specific. 

If  this  hi]-e  or  iniei-est  docs  not  go  to  the  specific  legatee,  nei- 
ther does  it  go  to  residuai-y  legatees ;  (for  in  the  residuary  clause, 
nothing  is  disposed  of  but  negroes — not  the  profits  of  the  manage- 
ment ;)  but  it  goes  to  the  executora.  Here,  then,  is  a  coDicst  be- 
tween the  specific  lesalee  of  the  bloo<I,  and  tho  executors,  who 
are  strangers.  See  Ram.  Legal  Jadgvtent.pagc  225,  on  Ote  Bia* 
of  Court*. 

When  there  is  an  heir  on  one  side,  and  a  volunteer  on  the  oth- 
er, there  is  Bconstantwish  of  the  Courts  lo  favor  the  heir  at  Law. 
WelU,  570.     3  WilMm,  13.     3  Atkin*.  806. 

Thomas,  in  conclusion,  for  plaintiff  in  error; 

1  contend,  that  from  the  auiborities  quoted  by  my  associate, 
no  case  can  be  found  of  biiidin;,'  authoiity  on  this  Oouit, 
where  legacies  payable  at  a  future  time  carry  interest,  except  ia 
case  of  standing  in  loco  parent!*,  or  whcra,  by  the  will,  interest  is 
not  given. 

That  a  contrary  doctrine  is  both  contrary  to  the  words  and  in- 
tent of  the  testator,  and  is  abhoirent  to  a  common  sense  view  of 
natui-al  justice, 

I  admit  that  the  case  of  the  Alabama  decision  comes  up  to  the 
point  at  bar,  and  does  establish  the  principal  that  a  sptcific  legacy, 
payable  at  a  distant  day,  carries  interest  from  the  death  of  testa- 
tor, and  solely  on  the  ground  as  placed  by  ihe  Judge  below,  that 
.it  is  specific. 

In  answer  to  that  case,  1st.  That  it  is  of  binding  force  in  Geor- 
gia, no  further  than  to  aid  the  Court  in  showing  what  the  law 
really  is,  by  showing  the  opinion  of  an  able  jurist. 

3d.  Uy  the  decision  itself,  it  shows  that  tribunal  had  bera 
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misled  precisely  as  the  Court  below,  by  Hoper  and  Williams' 
elementary  writings  ;  that  by  reference  to  tliese  writings,  eithei 
Mr.  Roper  was  mistaken,  or  bad  no  authority  for  what  he  a: 
ed,  and  that  Williams  and  the  Court  in  Alabama  were  misled  by 
the  first  error,  and  constituted  hut  one  circle,  composing  one 
eral  error. 

The  authorities  to  which  Roper  refera  are  Barrington  vs.  TVi*- 
tram,  6  Va.  345.     1  V.  if  B.  362.     2  Ves.  Sr.  5C3. 

Not  one  of  the  authorities  suppoit  the  elementary  writers. 
The  elementary  writers  are  given  as  the  authority  of  the  Alaba- 
ma decision. 

The  additional  ground  by  the  Court  below,  that  it  may  be  in- 
ferred from  the  will,  I  maintain  that  the  lime  of  postpotiement 
of  five  years  of  dividiog  the  propoity,  shows  more  strongly  against 
carryiiig  interest,  than  if  it  had  been  omitted. 

Because,  lat.  If  the  will  had  been  silent  as  to  the  time  of  divis- 
ion then  a  division  must  have  taken  place  in  contemplation  of  law 
within  12  months. 

3d.  As  5  years  were  given  for  the  division,  if  the  hire  was  in  the 
mind  of  the  testator  in  giving  time,  the  inference  would  be,  that 
by  delaying  this  long,  the  residue  would  be  increased,  if  not  all 
inoluded. 

3d.  Because,  by  the  words  of  the  will,  it  i  s  clear  the  time  given 
was  exclusively  with  a  view  to  give  his  executors  time  to  fi'ue  that 
part  of  his  negroes  which  he  designated  a  wish  to  free. 

By  tie  Court. — Nisbet  J.,  delivering  the  opinion. 

[l.j  It  is  conceded  by  both  sides,  that  the  bequest  of  the  stave 
Mat,  is  a  specific  legacy.  The  controversy  is  about  a  part  of  the 
hire  during  the  minority  of  the  legatee.  The  defendant  in  er- 
ror, who  is  also  the  legatee,  claims  that  spociRc  legacies,  wheth- 
er the  payment  is  postponed  or  not,  if  in  money,  bear  interest 
from  the  death  of  the  testator;  and  if  in  property  which  is  pro- 
ductive, the  profits  thereon,  belong  to  the  legatee  from  that  pe- 
riod. On  the  other  hand,  the  plaintiff  in  error,  who  is  the  exec- 
utor to  the  will,  insists  that  if  the  payment  of  a  specific  legacy  is 
postponed,  it  bears  interest,  if  in  money,  only  from  the  time  of 
payment ;  and  if  in  property  which  is  productive,  the  profits  bo- 
long  to  the  legatee  only  from  the  time  of  payment.     In  this  case 
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the  testator  says,  "  I  give  to  Jesse  Warren,  son  of  Jesse  Warren, 
deceased,  one  negro  boy  named  Matt,  which  negro  m  nal  logo  in 
his pmie.igion  tiniJI  he  arrives  at  full  age,  twenty-one."  The  res- 
diuum  of  his  estate,  the  testator  leaves  to  certain  residuary  lega- 
tees, which  ia  to  be  divided  among  them,  within  five  years.  The 
plaintiff  in  error  upon  the  principle  above  etatdl  contends  thattbe 
hire  of  Mat  up  to  the  maturity  of  the  legatee,  is  a  part  of  die  reu- 
duum,  and  goes  to  the  residuary  legatees. 

Now,  it  wilt  not  be  controverted,  that  the  intention  of  the  tes- 
tator, in  relation  to  the  hire  of  the  slave,  if  it  can  be  ascertained 
from  the  will^  end  from  the  allegations  in  the  bill,  which,  the  de- 
murrer confesses, must  prevail.  Although  the  intention  is  not  per- 
fectly manifest;  yet,  we  think,  that  it  may  be  fairly  inferred,  that 
he  intended  to  give  the  hire  to  the  specific  legatee.  The  prop- 
erty in  Mat,  wo  think,  vested  absolutely  in  him — there  is  no  re- 
striction or  limitation  upon  the  property — the  only  limitation  b 
upon  the  possession.  That  ahine,  is  postponed  nniil  he  arrives  at 
twenty-one.  Fivim  the  absoluteness  of  the  gift,  and  from  the  fact 
that  by  the  words  of  the' will,  thepossessionoM^yia  postponed;  we 
infer  that,  with  Mat,  the  testator  intended  the  legatee  to  ban 
also  his  hire.  The  usual  understanding  of  a  gift  of  property,  is, 
that  it  carries  with  it  the  rents,  issues  and  profits.  This,  loo,  is 
the  legal  construction  where  the  will  shows  nothing  to  the  CMitrs- 
ry.  The  postponement  of  the  possession,  is  not  inconsistent  with 
an  absolute  property  ;  nor  is  it  inconsiGtent  with  a  right  to  the 
profits — as  a  genei'al  rule,  they  follow  the  property.  The  Bill 
discloses  that  the  legatee  was  a  minor,  and  an  orphan.  It  is  rea- 
sonable to  presume,  that  the  testator  intended  the  hire  of  thest&n 
to  be  applied  to  his  education  and  maintenance  during  his  minora 
ity.  Again  he  dii'ects  the  residuum  to  be  paid  to  the  re^uary 
legatees  within  Jive  years,  within  which  time,  the  specific  Lega- 
tee would  not  attain  to  twenty-one  years  of  age.  He  then  seems  to 
have  intended  all  claim  of  the  residuary  legatees  before  hia  es- 
tate, within  that  time  to  be  settled.  He  could  not  have  contem- 
plated any  increase  of  the  residuum  after  that  time.  He  cmild 
not  have  intended  that  they  should  have  the  hire  of  Mai,  accru- 
ing after  their  legacies  were  paid.  If  they  could  not  take  it,  vtbj 
then,  it  goes  to  the  specific  legatee;  or  it  is  an  undisposed  of  poi^ 
tion  of  his  estate,  subject  to  administration.  That  he  intended  to 
leave  this  hire  undisposed  of,  is  not  at  all  reasonable  or  probable. 
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The  fairest  oncluaion,  is  therefore,  that  he  iiiteniled  it  to  belong 
to  the  legatee.     Upon  the  score  of  intention,  theiefore,  we  think 
the  ilemurror  was  well  oveiTuled.     But  we  sniitain  the  judgment 
of  the  Circuit  Court  upon  liigher  grouds. 

In  relation  to  general  legacies  the  I'ule  is,  that  when  no  time  is 
fixed  by  the  will  for  payment,  they  are  payable  at  the  enil  of  the 
year  ailei'  the  death  of  the  testator,  and  not  before.  This  i-ule  is 
said  to  be  taken  from  the  eccleaiascical  Law,  which  gave  the  exec- 
utor one  year  to  get  in  the  estate,  and  pay  the  debts  and  legacies. 
It  is  a  convenient  rule  ceitainly.  There  ought  to  be  a  settled  time, 
at  which  the  executor  ought  to  be  liable  to  account,  and  not  be- 
fore. It  relieves  him  from  pressure  by  affording  time  for  ailjuet- 
ing  and  commanding  the  resources  of  the  estate  ;  it  also  reduces 
to  certainty  what  might  be  the  fluctuating  exercise  of  discretion 
in  him,  in  reference  to  the  priority  of  the  legacies,  and  being  fixed, 
the  claims  of  all  are  in  the  main,  no  doubt  equitably  legulated  by 
it.  By  our  Statute,  he  is  not  liable  to  suit  for  any  matter  or  came 
againtt  hU  tettator,  until  twelve  months  after  the  probate  of  the 
will.  As  to  hia  liability  for  legacies,  the  English  Law  governs. 
For  the  geitemi  rule,  see  Wood  tw.  Penoyrc,  13  Vesey,  333,  334. 
Gibgatt  M.  Bott,  7  Veiey,  96.  Bech/ord  vi.  Tobin,  1  Vesey,  308. 
1  Sek.  If  Lett.  10.  1  Hovedeus  Supl.  to  Vctei/,  143,  144.  Heath 
M.  Perry,  3  Atk.  101.  Hcarle  vt.  Greenback,  3  Atk.  695,  716. 
Floyd  vt.  Williams,  2  Atl.  108.  Maxwell  vt.  WiUing/tall,  2  P. 
Will.  62,  2  Roper  on  Legacies,  cL  12,  p.  172.  2  Ibid,  ch.  20,  p. 
184.  2  William's  Ex'rt,  1021,  2.  1  Sumner,  R.  12,  13.  3  Des- 
taut.  Reps.  387.  I  McCard^t  CL  R.  94.  Ibid,  148.  14  Sergt. 
if  Rawle,  238.  As  a  necessaty  inferance  from  this  rule,  interest 
is  not  generally  payable  upon  a  pecuniary  legacy,  until  one  year 
after  the  death  of  the  testator.  For  interest  cannot  be  claimed 
in  any  case  until  the  money  is  due,  and  from  the  time  it  is  due. 
If  the  will  provides  that  interest  shall  be  paid  before,  of  course, 
it  must  be  paid  according  to  the  directions  of  the  will.  So  also 
if  the  will  fixes  a  future  day  for  the  paymentof  a  general  legacy,  it  is 
not  payable  until  that  day,  and  it  does  not  bear  interest  til!  that 
day.  Sec  the  aiilhoritiet  before  cited — alto,  SUwell  vt.  Bernard,  6 
Vetey,  520,  529.  Webtter  vs.  Hale,  8  Vetey,  410,  413.  Tyrrd 
tt.  Tyrrd,  4  Vetey.l.  3  Vesey,  102.  Crichett  vt.  Dolly,  3  Vesey, 
10.  2  Williams,  Ex'rt,  1024.  There  are  some  exceptions  to 
these  general  rules,  as  to  the  time  when  interest  is  due.     The 
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]iriii<'i|i;ilcif\vli:c)i  i",  lliiit  it' llin  tcsiaicir  is  the  parent  of  tfau  infant 
loi^iec,  or  is  ill  Itirii  piimi/is,  the  legiwy  licars  interest  from  rLe 
deatli  ot  tlic  testator,  whether  the  time  of  payment  is  postponed 
or  not,  iinlo.-is  there  is  also  in  the  will,  provision  for  the  mainte- 
nnnce  of  the  child.  See  A-  /lor/t/  r».  Vtnon,  1  P.  William*.  7S3. 
mill*.  IL'/I,  V.  If  B.  183.  MifU  t».  Itiibfrlt,  1  Rms.  ^  M.  555. 
Leslie  M.  Leslie,  rai.  Irmp.  Siigil  4.  1  Sumner  R.  U,  15.  Bi- 
tror't  Ex'r,  t*.  HaJin  et  ttre,  14.  Serg  ^  llavle.  238.  Raren  r*. 
IVhiff,  1  SiMnsl.  553.  Harvei/  r>.  Hariey,  2  P.  Williams,  21. 
Inclfihn  r>.  NorOwoat,  3  Ath.  438.  Cha?nber,  rs.  GolJwin,  11  Ve. 
SDj,  a.  Eroivn  rs.  Simpnly,  3  Ria».  Cfi.  Cat.  263.  1  Cox,  433. 
2  J0I111.C/1.K.  GU.  2  Roper  on  Legacies,  Ch.2Q,  passim.  With- 
out pureiiing  the  general  iloctnne  as  to  interest  on  pecuniar)'  leg- 
acies, ov  tracing  the  esceptions  farther,  I  proceed  to  say  that  the 
controvcraies  in  the  hookH,  as  to  the  intei'est  on  les^cies,  have  re- 
lation, almost  univeraally,  to  general  legacies,  with  which  specific 
legacies,  and  therefore  thi:',  can  have  notliing  to  do.  They  stand 
upon  different  ground.  Specific  legacies  difler  from  general  leg- 
acies in  several  particulai's.  There  is  no  abatement  of  them 
to  pay  debts.  That  ia  to  aay,  all  legacies  yield  to  debts ;  and 
general  legacies,  as  a  general  rule,  give  way  to  those  that 
are  spcciSc.  If  abatement  be  necessary,  it  TalLt  first  upon 
general  legacies,  even  to  their  entire  extinction.  There  are  ex- 
ceptions to  ibis  rule,  which  it  is  not  necessary  for  me  here  to  note. 
2  Wiltiami  on  Executors.  972,  973.  Toller's  Execulort,  339. 
CliJ\on  ri.  Burt,  1  P.  Will.  C79.     2  Black.  Com.  513. 

On  the  other  hand,  if  they  fall  shoit,  they  cannot  be  made  tip 
from  any  otbei'  source.  In  relation  to  them,  the  elementary  writers 
all  say,  that  whatever  pi-oducc  accrues  upon  them  from  the  death 
of  the  testator,  as  intei-esc,  i-eni,  hire,  or  any  other  form  of  profit, 
anil  nothing  more  or  less,  belongs  to  the  legatee ;  and  that  wheth- 
er the  enjoyment  of  the  piincipal  be  postponed  or  not.  I  am  not 
aware  of  a  single  authority  which  asserts  a  doctrine  contrary  to 
this.  There  are  but  few  cases  to  be  found,  where  a  question  as 
to  the  profit  accruing  upon  a  specific  legacy,  has  been  made. 
This  is  unquestionably  owing  to  the  universal  consent  of  the 
profession  to,  and  the  acquiescing  ofthe  Courts  in  the  rule.  In  the 
argument  of  counsel,  and  in  the  opinions  of  the  Bench,  I  find  it 
invariably  referred  to  as  a  thing  conceded.  A  specific  legacy  is 
coceidered  as  separated  from  the  general  estate,  and  appTopriUed 
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to  the  legatee.  It  is  set  apart  in  special  property  for  him,  anil  to 
the  property  attaches  the  right  to  its  produce.  It  vests  at  the 
death  of  the  testator,  and  intereac  or  produce  is  demandable  upon 
it,  from  that  time.  Ward  on  Legacies,  299.  2  WiUianu'  Exec- 
utori,  1021.     2  RoperoHLegaeiet.S  Edil.227. 

I  refer  to  a  few  cases,  in  which  the  rule  I  have  stated  has  been 
recognised  in  Courts  of  the  highest  authority  in  England  and 
Araerica.  In  Webster  vi.  Hale,  8  Vhsfy,  410,  one  of  the  ques- 
tions made,  was  whether  a  legacy  of  stock  bore  interest  from  the 
death  of  the  testator,  or  &om  the  end  of  one  year  thereafter,  and 
this  was  made  to  depend  upon  the  question,  whether  it  was  a  spe- 
icfical  legacy  or  a  general  legacy.  The  Masterof  the  Rolls  said, 
"When  legacies  of  stock  are  determined  not  to  be  specific,  the 
Talue  IB  always  directed  to  be  asceitained  at  the  end  of  a  year. 
The  old  dicta  have  been  overturned  by  the  modern  cases ;  or  at 
least,  are  totally  neglected.  In  every  direction,  when  once  it,  is 
ascertained  that  a  legacy  is  pecuniary,  the  interest  is  given  from 
the  end  of  the  year."  In  explanation  of  pecuniary  legacies,  it  may 
be  necessary  to  remark,  that  although  there  may  be  a  specific 
legacy  in  money,  yet  these  words,  in  this  case,  and  geneially, 
mean  general  legacies.  Again,  in  the  same  case,  the  Master  of 
the  Rolls  says :  "  Upon  the  other  question,  after  the  cases  which 
have  been  decided,  it  is  impossible  to  say  these  are  not  pecuniary 
legatees;  and  therefore,  no  inteiest  is  to  be  given  upon  any,  ex- 
cept from  the  end  of  twelve  months  fium  the  death  of  the  tes- 
tator." 

Lord  Eldon,  in  discussing  a  similar  question,  concludes  by 
asying,  "  This  being  a  specific  legacy  of  stock,  dividends  are  due, 
from  the  death  of  the  testator."  6  Veaey,  345.  The  bearing  of 
these  dicta  upon  this  case,  will  be  understood  when  it  is  remem- 
bered, that  general  legacies,  where  there  is  no  time  of  payment 
specified,  are  not  payable,  and  consequently  do  not  hear  inter- 
est until  one  year  after  the  death  of  the  testator.  The  stiiiggle 
in  these  cases,  on  the  part  of  the  legatee,  was  to  show  that  the  leg- 
acies in  question,  were  specific  and  not  general ;  and  for  that  rea- 
son, bore  intcreHt  from  the  death  of  the  testator. 

In  Greene  vs.  Pigot,  a  legacy  was  lefl  to  a  female  infant,  to  be 
paid  at  twenty-one  or  at  marriage,  with  interest  at  4  per  cent  j 
and  if  she  die  before,  to  sink  into  the  residuum.     The  Court  or- 
dered the  legacy  to  be  paid  into  Bonk  for  secunty,  and  the  prin-       ' 
68  yf^ 
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cipal  <iuestion  was,  whether,  if  tbe  legacy  yielded  more  profit 
than  ^4  per  ec-nt,  tlie  excess  slioulil  go  to  the  infant.  The  Com! 
decreed  tliat  it  sliould  lie  to  the  use  of  the  infant  The  Lord 
■  Chancellor  remaiking,  •'  The  Master  of  the  Rolls  has  done  right  in 
ordering;  it  to  be  laid  out  in  the  fuada.  But  if  it  should  yield 
more  than  4  per  ceut.  who  is  to  have  the  surplus  !  I  iqay  order 
it  to  bo  jNiid  to  the  executor.  Hut  should  it  produce  less,  can  I 
order  the  exei;utor  In  make  it  up  I  No !  I  think,  therefore,  the 
produce  must  be  to  the  use  of  the  infant."  1  Brow.  Cli.  R.  103. 
This  is  a  case  in  point.  There  was  a  postponement  of  the  time 
of  payment,  and  although  the  testalo;;  directed  interest  at  4  per 
CLUit,  to  lie  paid,  yet  as  to  any  interest  over  that  rale,  the  will  was 
silent.  So  far  as  the  excess  of  produce  is  concerned,  it  is  the 
cose  at  this  bar.  The  ca^^e  of  ChuKortlt  v».  Hooper,  is  eijually  as 
strong.  There  was  a  deviiie  of  residue  to  an  \niant, p<iy able  at 
tweiity-tiHf,  willi  rcmaluder  over.  The  infant  died  underage,  and 
it  was  deci-eed,  that  the  interest  from  the  death  of  the  testator  to 
the  deatli  of  ilic  infant,  fhoulil  go  to  her  representatives  ;  not  to 
the  remainder-man.  Mr.  Tiaroa  Eyre,  said,  "  he  could  not  dis- 
tinguish this  case  from  that  of  ,V("c/(o/»  c*.  Osbom,  2  Williamj,  410. 
The  wholo  residue  is  hei'e  given  to  the  infant ;  what  is  to  become 
of  the  produce  1  \Vhere  would  the  use  be,  if  it  were  a  specific 
thing,  or  the  rents,  if  land  1  The  interest  is  the  natural  pioduce. 
It  is  not  a  charge  upon  any  body.  TIte  produce  mutt  go  to  the 
person  who  kas  the  thing  liable  to  he  direHed  ;  vJien  dieetted,  it 
jnyitffom  that  moment  go  to  the  person  who  comet  in,"  1  Browx't 
Ch.  R.  82. 

Mr.  J.  Slory,  in  SulUrim  et  ure.  rt.  Witifhrop  et.  at.,  in  discuss- 
ing the  ((uestion  whether  a  general  legacy  bore  interest  from  the 
death  of  the  testator,  recognises  ihe  mle  in  the  following  words; 
"  Nor  is  this  the  case  of  a  specific  legacy  of  property  or  funds 
earning  interest.  Ifil  leere,  I  agree  that  whoerer  it  entillcd  to  the 
tiKciJie  properly  orfunil,  it  entitled  to  the  income  or  increment,  at  an 
adjunct."     1  SumHer't  Kept.  12. 

Precisely  the  question  made  in  this  record,  came  before  the 
Supi-eme  Couit  of  Alabama,  in  Chritlian  rt.  CArittiaM.  The  tes- 
tator bequeathed  as  follows:  ■'  I  give  to  my  grand-son  John  W". 
Christian,  an  equal  dividend  of  the  slaves,  with  the  following 
named  childi'en,  (naming  them,)  to  be  equally  divided  when  James 
A.  Christian  arrives  at  the  ago  of  twenty  .one  yearj."     The  guar- 
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dian  of  John  W.  Christian,  filed  a  petition  against  iLe  ailminis- 
trator  c»ffi  tatamento  anncxo,  of  the  lestatov,  in  the  Oi-phan's 
Court,  praying  an  account  of  the  estate  of  his  ward.  The  puii- 
tion  demanded  an  account  of  the  hire  of  the  negroes  willed  to  the 
minor,  from  the  death  of  the  testator  until  the  period  of  the  dia- 
Iributiou.  Without  noting  the  immaterial  variations,  between 
this  case  and  the  one  we  are  reviewing,  I  think  it  will  he  admit- 
ted that  the  question  made  in  both  is  the  same.  The  Supi'emo 
Court  of  Alabama,  through  Hitchcock,  C.  J.,  held  as  follows :  "  The 
bequest  in  this  case  is  what  the  lawdenuminaten  a  legacy  of  (Quan- 
tity, in  the  nature  of  a  specific  legacy  ;  aa  when  so  much  money 
is  bequeathed  witl)  reference  to  a  particular  fund  for  its  payment ; 
to  which,  except  in  some  cases  applicable  to  this  kind  of  legacy, 
(he  rules  applicable  to  specific  legacies  apply ;  which  are  con- 
sidered as  severed  from  the  bulk  of  the  testator's  property,  by 
the  operation  of  the  will,  from  the  testator's  death ;  and  with  their 
increase  and  emoluments,  specifically  appropriated  fiir  the  bene- 
fit of  the  legatee,  from  that  period  ;  upon  which  interest  Is  com- 
puted, from  the  death  of  the  testator.  And  it  is  immaterial 
whether  the  enjoyment  uf  the  pnncipal  is  postponed  by  the  tes- 
tator or  not."  3  Porter  R.  250,  261,  3^2.  See  also,  i  Ve»ey, 
563.  6  Rid,  205.  8  Ibid,  413.  1  Swaitnt.  557.  2  P.  Wi/l.  26. 
3  Uid,  254.  9  Veaeif,  483.  1  Brow.  Ck.  R.  335.  1  Veaey.  185. 
Amhl.  9S.  3  Meriv.  345,346.  4  Brow.  C.  C.  144i  2  Twcy,  Sen. 
563. 

Let  the  judgment  of  the  Court  below  be  affirmed. 
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CASES 

ARGUED   AND   DETERMINED 

IN   THE 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 
,      AT  HAWKINSVILLE, 

MAY  TERM.  1848. 


No.  57. — Jordan  W.  Lee,  Adm'r  of  Stephen  Sterling,  deceased, 
and  of  Mary  Ann  Lee,  plaintiff  in  error,  w.  Noah  Wheeler, 
defendant  in  error. 

[I.]  A  biubBod  who  mrvivM  bii  wife,  ia  eatiUed  to  ail  her  chorei  in  action, 
whether  redaced  into  his  ptwieiuioii  in  his  lITc-tiine,  or  noU 

Motion  to  dismiss  the  writ  of  error,  for  the  failure  to  make 
proper  parties.     For  the  facts,  see  opinion  of  the  Court. 

McDoNALn,  for  the  motion. 

S.  T.  BAitET,  Contra. 

By  (X«  Court. — Lumpkin,  J.  delivering  the  opinion. 

Pending  this  writ  of  error,  Jordan  W.Lee,  plaintiff,  hasdepart- 
ed  this  life,  and  his  death,  twelve  months  since,  was  suggested  un 
the  record.  Six  months  ago,  at  Savannah,  an  order  was  passed  re- 
quiring representation  to  be  liad,  both  upon  the  estates  of  the  said 
Jordan  W,  Lee,  and  of  his  intestates,  on  or  before  the  second  day 
of  the  present  Term ;  or  else,  the  case  to  be  dismissed.  Admin- 
istration, de  hmit  non,  has  been  granted  on  the  estate  of  Stephen 
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Sidling;  but  the  tlio  esiaiCfi,  both  of  Mary  Ann  Leo  and  Jordan 
"W.  Leo,  lier  su'rvlvinfr  husband,  remain  Btill  unrepresented.  A 
motion  ia  now  niudc  to  dismiss  the  writ  of  error,  for  failure  to 
comply  with  t!ie  rulr  I'Ui,  heretofore  granted.  It  is  resisted,  on 
the  gi'ound  thai  notwithstanding'  Jordan  W.  Lee  died  3ul>se(jiient- 
ly  to  his  wife,  yet,  having  deceased  without  reducing  into  possos- 
eion  her  interest  involved  in  thic  litigation,  that  the  same  goea  to 
her  next  of  kin,  and  not  to  the  administrator  of  her  husband.  As 
Mrs.  Lcc  is  a  paiiy  to  the  record,  it  might  be  uecessarv,  perhaps, 
under  any  circumstances,  to  have  her  estate  rcpresentei  Anda!- 
though  the  failure  to  comply  with  the  oi-der  nisi,  would  probably 
be  sufficient  to  make  it  absolute,  we  are  not  prepared  to  give  the 
ground  assumed  in  tlio  ai'guracnt,  even  the  sanction  of  our  silence. 

[1.]  On  the  contrary,  we  hold  that  the  principle  ia  well  and 
abundantly  settled,  that  the  husband  shall  have  udministi'ation  of 
all  his  wife's  pei'sonal  esiaie,  which  he  did  not  reduce  to  posses- 
sion before  his  death,  and  shall  retain  it  to  his  own  use ;  and  in 
case  of  her  death,  1>cforo  administration  is  gi'antcd  to  him,  or  it 
be  recovered,  the  right  to  it  passses  to  his  personal  reprosentatives, 
andnot  to  the  wifo'sncxt  of  kin.  Such  is  the  universal  construction 
given  to  29  Car.  11,  C.  3,  S.  25.  Hargrove  ^  BnUi-r't  note  (A) 
Coke  Littleton,  30i.  S/juib  ri.  Wi/»,  I  P.  Wmt.  881.  Carl  t». 
Rus»,  1  P.  Wmi.  383.  E/Hot  vs.  Co/lint,  3  Atk.  527.  Baam't 
Acr.  lit.  Baron  if  Feme  C.notebi/GivilUni.  CftristiaH  in  Ai*  iiote 
to2Blacl:.Cotn.AS5.  The  delaratory  Actof  22  and  23  Charles 
11.  iaonly  in  affirmance  of  the  Common  Law;  and  the  husband, 
jure  marilali,  is  entitled  to  the  wife's  personal  estate,  let  who  will 
administer.  2  Dei'.  R.  862.  If  a  husband  dies  before  he  adminis- 
tera,  or  before  he  has  'cotnpleted  the  administi-otion  of  the  wife's 
estate,  though  the  right  of  administration  may,  perhaps,  in  that 
case,  belong  to  the  wife's  nextof  kin;  yet  such  an  administrator 
will  be  regaided  by  the  Coutt,  as  a  trustee  for  the  representatives 
of  the  husband,  and  be  held  accountable  to  them  for  the  petscwal 
property  of  the  wife.  Bi/  Chan.  Kent,  in  Stewart  v».  Stewart,  7 
JoAtu.  C.  R.  243.  There  is  not  an  authority  to  be  met  with,  con- 
tradicting this  doctrine.  Spencer,  J.  WJiitaker  vs.  Wkitaker,  6 
JoJins.R.  119. 

Let  the  oivler  pass.  "  Whereas,  at  the  last  term  of  this  Court, 
held  at  Savannah,  on  the  eleventh  day  of  January  last,  an  order 
was  passed,  reciting,  that  the  defendant  in  error,  having  at  the 
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last  toi-m  of  this  Court,  held  at  Hawkiusvillc.  suggested  of  record. 
the  death  oi  tL«  plaiiilifi'  in  error,  and  a  sufficient  time  having 
elapsed  since  liis  deatb,  for  a  repii^scntaiion  of  lii.s  cnrn  and  biit 
intestate's  estates  to  have  l>een  bad,  and  no  parties  having  been 
made,  it  was  thereupon,  on  motion,  o id e red,  thai  unless  represen- 
tations of  said  estates  be  had,  and  parties  be  made,  on  motion  of 
the  legal  representatives  thereof,  as  provided  for  in  the  17th  rule 
of  this  Couit,  on  or  before  the  second  day  of  the  present  term  of 
this  Court,  the  said  writ  of  error  shall  be  dismissed,  and  the  decree 
and  judirment  of  thu  Court  below  should  stand  afliiined ;  and  it 
was  further  oideicil,  that  a  copy  of  sail]  order  shuuld  be  pu!>- 
lislied  in  one  of  the  gazettca  iif  Milled  gov  i  He,  for  three  succes- 
sive weeks,  at  least  sixiy  days  before  the  term  of  this  Court,  to  be 
■  held  at  Hawkinsvillo,  or  i^eiTed  on  iho  advei-so  ]iarty  iluvty  days 
before  the  firat  day  of  said  term.  And  it  appearing  to  this  Court, 
now  here  sitting,  that  the  said  order  of  this  Court  has  been  pub- 
lished, as  tliereby  it  was  ordci-ed,  and  there  have  been  no  repre^ 
senlalivos  of  the  estates  of  the  said  Jordan  W,  Leo  and  Mary 
Ann  Lee  appointed,  as  requited  by  said  order ;  it  is  there- 
fore, on  motion,  ordered,  that  tlie  above  writ  oi"  eiror  be  dis- 
missed, and  that  the  decree  and  judgment  of  the  Court  below, 
stand  affirmed." 


No.58.— HENRvHAt;pT,  plaintiff  in  error,  m.  Charles  F.  Mills 
and  Abraham  Harmon,  Adm'i's  of  Adam  Cope,  deceased,  de- 
ft,] In  iin  nr:!oii  fur  cnntrilmtioii,  the  rccnnl  of  the  entire  pntceeiliiig,  wblch 
i*  Ibe  linni*  uftho  iitiiT,]iiii>t  lie  in  livid  iicr^,  mil  CM  it  npj^i^ur  fiiiiit  the  ti-stiinuny 
ill  tha  case,  llial  iho  recovui7  niu  iti  coutracl. 

Assumpsit,  in  Chatham  Superior  Court,  tried  before  Judge 
Flesiino,  at  January  Tei-m,  1848, 

A  full  statement  of  the  facts  in  the  cause,  is  embodied  in  the 
opinion  of  the  Court. 
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Iliiiipt  F).  Mills  nnd  Harmon. 

jAfiisoN  &  Lawton,  for  pi  ill  II  tiff  in  error, 

R.  M.  Charlton,  for  defendanis. 

Argument  of  Jackson  &  Lawton,  for  plaimiff. 

The  legal  questions,  pi-eaenlcd  by  the  Bill  of  Exceptions  in 
this  cajp,  arc  finir  in  numlx;r,  each  distinct  from  the  other. 

1st.  Sliould  the  fi.  fa,,  issued  out  of  the  Superior  Court  of 
Ciiathau)  County  against  Adam  Cope  end  Henry  Haupt  joiirtly, 
under  which  the  propeiiy  of  Henry  Haupt  had  been  leried  on, 
and  which  bad  been  paid  in  full  by  Heniy  Haupt  alone,  have 
been  admitted  in  evidence  in  that  Court,  to  show  by  what  author- 
ity Henry  Haupt  paid  a  debt  of  Adam  Cope  1  This  is  the  aini- 
plo  question  raised  by  tlie  firet  objection  to  the  decision  of  his 
Honor  iu  the  Court  below.  The  action  was  for  money  paid  out 
and  expended  for  Adam  Cope ,  by  Heniy  Haupt,  Had  Henry 
Haupt,  tlie  "phuntilf,  any  aiithoTiti/  to  pay  this  money  for  Adam 
Cope,  the  defendant,  and  thus  bring  Adam  Cope  in  debt  to  the 
plaintiff?  Did  he  artaidhj  pai)  this  money  7  To  answer  these 
two  (juestion!!,  and  thus  raako  out  a  pritaa  Jiicif  case  for  the 
plaintiff,  iliis  ^.  fa.  was  offered  in  evidenee^a  levy  und^r  it  and 
a  payment  in  full  of  it  by  Henry  Haupt,  being  proved.  Is  it  not 
taken  for  gi-anted,  until  tlie  contrary  is  proved,  that  this  ^.  fa,, 
with  the  seal  of  the  Court  attached,  was  regularly  issued — that 
thuiB  was  a  good  subsisting  judgment  or  decree  in  Court,  upon 
wbicb  it  wQB  founded,  and  that  this  judgment  ordeci'ec  fixed  a 
joint  liability  upon  Adum  Cope  and  Henry  Haupt  3  If  so,  then 
lhc/uf(  of  payment  of  the  debt  of  Adam  Cope  by  Henry  Haupt, 
and  tho  avtltonl'i  of  Heni-y  Haupt  to  pay  this  debt,  are  both 
clearly  made  out  by  this  fi.  fa.  and  ]>roof,  and  ought  it  not  to 
have  been  admitted  in  evidence  bt/  itself,  taking  for  granted  tic 
i-cgularity  and  correctness  of  the  previous  proceedings  in  tho 
case  ?  Invariable  practice  has  certainly  established  the  right  to 
introduce  the  fi.  fa.   alone. 

2d.  Is  not  ihc  decree  rendered  in  the  case  of  Henry  S'.iles  Beli, 
et  al.  vs.  Adam  Cape  nnd  Henri/  HjupC,  sufhcicnt  evidence  ofthe 
decision  and  linding  ofthe  Court  and  jury,  which  fixed  a  joint  li- 
ability upon  Adam  Cope  and  Henry  Haupt,  without  introducing 
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any  of  llie  previous  proceedinga  in  that  tii^i;  !  Tl.e  oljecl  oflho 
pl&iutiff  was  nut  to  ahow,  that  a  final  settlement  of  ihe  affairs  of 
the  estate  of  Christian  Gugle  had  been  effected  l.y  this  dcci-ee, 
but  simply  to  show  that  they,  Adam  Cope  and  Henry  Haupt, 
had  been  decreed  la  -pay  a  certain  turn  of  money,  which  he  shows 
by  other  tedtimony  that  ho,  Henry  Haupt,  alone  was  compelled 
to  pay  in  full.  We  wished  to  make  out  a.  prima  facie  case  of  a 
right  to  contribution  in  Homy  Haupt,  which  it  was  incumbent  on 
Adam  Cope  to  explain  away,  by  referring  to  the  previous  proceed- 
ings which  resulted  in  this  decree,  if  such  explanation  could  be 
found  in  those  proceedings,  and  if  not,  by  other  evidence.  When 
the  plaintiS',  Henry  Haupt,  showed  that  this  decree  made  Adam 
Cope  jointly  liable  with  him  to  pay  a  curtain  sum  of  money,  which 
sum  of  money  he,  Henry  Haupt,  had  paid  in  full,  he  bad  made 
out  his  case,  -primafacie,  and  there  his  duty  ceased.  On  no  prin- 
ciple of  the  law  of  evidence  ought  he  to  have  been_/arM(/ to  intro- 
duce more  of  the  record  of  the  Equity  cause,  than  was  pertinent 
to  the  simple  issue  befora  the  Court  in  this  case,  and  thus  make 
evidence  for  the  defendant.  The  right  of  the  defendant  in  this 
case,  to  introduce  testimony  to  shpw  that  his  intestate's  original 
liability  to  the  complainants  in  the  Efjuity  cause  was  the  liability 
of  a  tecurity,  or  any  liability  secondary  to  that  of  Henry  Haupt, 
ID.  clear.  He  might  have  shown,  by  any  testimony  which  would 
have  been  competent,  that  Henry  Haupt  was  first  liable,  and  if 
he  could  not  respond,  then  only  was  Adam  Cope  Uablo — unless 
thid  question  had  been  Killed  by  the  decree  in  the  E(|uity  cause. 
But  this  was  clearly  the  duty  of  the  defendant.  The  plaintiff's 
duty  stopped  with  the  introduction  of  the  decree,  by  which  a  joint 
liability  was  fixed  upon  them.  If  the  defendant  wished  to  ahovt 
that  the  proceedings  which  resulted  in  that  decree  were  irregu- 
lar— that  the  decree  was  obtained  by  fi-aud — that  the  liability 
which  appear*  to  be  fixed  upon  the  plaintiff  and  defendant's  in- 
testate, was  really  not  a  joint  liability,  or  any  other  fact  calcula- 
ted to  vitiate  or  explain  away  the  language  of  that  decree,  it  was 
his  right  and  duty  to  have  done  so;  but  no  obligation  rested  on 
the  plaintiff  to  exercise  this  right,  or  to  perform  this  duty  for 
him. 

A  decree  or  judgment  is  sufficient  by  ilteff  to  establish  thejad 
that  it  was  Tendered,  when  it  b  not  introduced  as  an  adjudicaium 
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Hpon  the  iuhject  mailer.     This  general  mle  is  laid  down.     1  Grem- 
leaf  on  Evidence,  tee  511,  referring  to  4  Comyn's  Dig.  89, 

Same  mle  in  I  Starkie,  254,  refers  to  same  authority.  In  Jonei 
vt.  Randall,  Cotter,  17,  in  a  question  whether  a  decree  had  been 
rendered  in  a  Court  of  Chancery  and  reversed  by  the  House  of 
Lords,  the  Court  say,  "  proof  of  the  decree  and  its  reTereal,  issuf 
ficienlwithout  proof  of  the  previous  proceedings."  In  34  E»g, 
Com.  Law  Rep.,  Lat/hur%  et  oL,  vt.  Critp  et  al.,  the  Court  de- 
cides that  if  the  dferee  it  tPtdence  upon  the  face  of  it,  the  deposi- 
tions— a  part  of  the  proceedings  in  the  case—need  not  be  intro- 
duced. In  the  case  now  before  the  Court,  the  decree  bas  aU  that 
is  necessary  to  show  that  Henry  Haupt  and  Adam  Cope,  were 
jointly  liable  for  a  certain  sum.  And  herein  a  decree  in  Chance- 
ry differs  materially  from  a  judgment  at  Law.  A  Judgment  si 
Law  is  a  formal  recorery  of  a  certain  sum,  or  a  certain  piece  of 
properly,  by  one  or  more  persons,  against  one  or  more  persons. 
Generally,  nothing  more  is  stated  in  the  judgment.  A  decree  in 
Chancery  is  not  bo  formal.  All  the  facts  of  the  case  may  be  there 
recited,  and  the  relative  liabilities  of  all  the  parties  definitely  sta- 
ted and  fixed.  In  the  decree  now  the  subject  of  discussion,  the 
jury  not  only  say,  "  we  decree  that  the  complainants  recoTer  from 
the  defendants  the  sum  of,  &c.,"  but  after  entering  into  numer- 
ous details,  nearly  at  the  close  of  the  decree,  they  say,  (in  one  ep- 
tire  sentence,}  "  We  fttrther  decree  that  the  defendantt,  Adam 
Cope  and  Henry  Haupt,  thaU  be  liable  for  this  decree.''  The  jury 
in  the  wording  of  their  decree  have  left  no  room  for  doubt  of  the 
joint  liability,  and  the  plaintiff  should  not  have  been  compelled 
to  go  behind  this  decraefor  the  benefit  of  the  defendants.  Nowhere 
in  this  country  can  a  case  be  found,  where  a  judgment  alone  has 
been  held  to  be  insufScient,  without  the  production  of  the  previ- 
ous proceedings.  In  Rathbone  vt.  Rathbone,  10  Pick.  1,  tbe 
question  was  distinctly  raised,  and  the  Court  decided  that  an  ex- 
emplification of  the  judgment  alone,  without  the  previous  pro- 
ceedings, was  sufficient.  In  2  JoknstM,  2S1,  the  original  decree 
in  Chancery  alone,  was  held  to  be  sufficient. 

3d.  The  principle  that  the  answer  of  a  defendant  in  Equity  is 
not  evidence  against  his  co-defendant,  ia  ao  plain  and  universally 
admitted,  that  it  is  unneccssai'y  to  argue  it  or  to  do  more  than  re- 
fer to  an  elementary  work  where  it  is  laid  down.  Greslctf  Eq. 
Eo.  24.     The  answer  of  Adam  Cope  was  tetlimony  for  the  cotn- 
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plainant  in  the  Equity  cause,  because  it  contained  defendant's  ad- 
miasioDB.  It  was  tcitimony  Jtrr  the  dtjimdant,  because  it  was  called 
for  by  the  complainants,  and  they  could  not  disjiuia  it.  Grcca- 
leafm  Ev..  sec.  303,  2G0,  351.  How  stands  it  in  this  suit  at  Law 
between  Heniy  Haupt  and  Adam  Cope  1  This  anawev  has  nev- 
er been  invoked  by  Henry  Haupl  in  tbie  case,  or  any  other  case, 
and  if  he  was  not  bound  by  its  statement  in  a  suit  in  Equity  where 
both  were  defendants,  and  in  a  ineasui'e  inteiefitod  togHker,  a  for- 
tiori he  is  not  bound  by  those  statements  in  a  suit  at  law  where 
their  interests  are  directly  opposed  to  each  other.  It  is  difficult 
to  find  authoritiea  direct  to  this  point,  for  such  use  of  an  answer 
in  Chancery  was  probably  never  before  attempted  in  a  Court  of 

4th.  But  suppose  the  whole  record  in  evidence,  and  properly 
before  the  Court.  How  was  the  jury  to  commence  tbetr  inves- 
tigations into  the  plaintifTs  right  to  contribution  1  Most  assured- 
ly they  were  to  lake  that  right  as  at  least  apparentli/  settled  by 
the  decree  in  the  previous  Equity  cause.  They  were  to  look  in- 
to the  testimony,  with  the  fact  before  them  that  the  introduction 
of  the  decree  had  made  out  a  prima  facte  case  for  the  plaintiff  of 
a  right  to  contribution,  which  gave  him  a  right  to  a  verdict,  until 
testimony  in  favor  of  the  defendant  had  rebutted  this  presump- 
tion. And  yet  bis  Honor  charged  the  reverse  of  this,  "  that  the 
&ct  that  a  decree  had  been  rendered  against  the  plaintiff  and  defen- 
daat jointlif  did  not  give  the  pl^nl  iff  even  nprimafacie  right  to  con- 
tribution," he  having  paid  the  whole  amount  of  that  decree.  In 
Dent  VI.  King  If  Coombs,  1  Kelly,  303,  tlie  Supreme  Court  dis- 
tinctly say,  that  the  law  gives  the  plaintiff  a  right  to  contribu- 
tion after  he  has  paid  the  whole  demand.  The  whole  law  in  re- 
ference to  the  conclusiveness  of  judgments,  must  be  done  away 
with,  before  language  as  plain  as  that  used  in  this  decree,  can  re- 
quire any  additional  evidence  to  support  the  plaintiffs  claim — 
until  suspicion  has  been  thrown  upon  it  by  the  defendant. 

It  baa  been,  and  may  in  this  Court,  be  suggested  that  this 
decree  wap  not  rendered  in  an  action  ex  contractu,  but  in  tort. 
This  may  be  answered  in  the  language  of  the  Master  of  the  Rolls 
in  Lingard  v$.  Bromley,  1  Veaey  if  Beames,  114.  That  was  a 
suit  for  contribution  by  one  trustee  against  another,  where  a  loss 
had  occurred  by  their  mismanagement  of  their  trust,  and  one 
Iwd  paid  the  entire  loss.    On  the  objection  being  nused  that  the 
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liabHitv  wa*  cj-  d-'irto,  ibe  Master  of  ibe  Rolls  aaid,  "thatit 
couid  Dot  be,  unlc-is  every  refusal  to  comply  with  a  legal  obUgs- 
lion  makesa  party  quillj- of  a  li'/icdini."  In  that  case,  tbe  de- 
fence was  »ri  up.  that  the  trustee  who  had  paid  the  entire  loM. 
bad  agrepil  to  be  responsible,  if  he  vtoA  allowed  to  manage  the 
trust  aci'oiiliii^  to  his  judgment ;  and  therefore  the  othnr  trustee 
oiitrht  not  to  contribute.  But  the  Court  said,  "  the  defence  U  of 
a  kind  which  a  Court  of  justice  ia  very  univilling  to  listen  to; 
that  having  undertaken  a  trust,  they  abdicated  all  judgment  of 
thoir  oivn  in  the  performance  of  it;  and  did  whatever  the  plain- 
t iff  desired,  "  without  examining,"  (as  they  say  in  so  many  words,) 
"  into  the  matter  or  ground  of  the  proceedings.  "  Nothing  could 
be  more  mischievous  than  to  hold  that  truNtees  may  thus  act,  and 
avoid  responsibility  by  throning  tbe  burthen  upoo  the  person  in 
whom  they  have  reposed  this  blind  confidence."  1  Vetey  tf 
Brame*,  116.  That  case  was  a  much  strong  emne  in  lavor  of  tbe 
defendant  than  this.  Tltrre  the  party  who  bad  paid  had  reallT 
brcugbt  on  the  lose.  liert  the  party  who  baa  paid,  the  plaintiff, 
seems  to  have  been  decreed  to  pay  because  the  other  party,  de- 
fendant's intestate,  the  trve  adrainistral^r,  had  made  no  returns 
to  the  Court  of  Ordinary,  and  taken  no  care  of  the  estate.  And 
the  Master's  leport  fi\ed  the  liability,  upon  an  estimate  of  wbai 
the  property  oaglit  to  hnre  yielded  annually.  Had  the  adminutra- 
lor  done  his  duty,  this  difficulty  never  could  have  occurred. 
Haupt  never  administered.  Tbe  plaintifi^s  case,  therefoi'e,  has 
merit  in  it,  and  he  must  recover,  \£ proper  testimony  only  is  be- 
fore the  jury.  We  call  upon  this  tiibunal  to  withdraw  all  testi- 
mony which  is  not  proper,  and  to  revise  the  instructions  of  his 
Honor  to  tbe  jury. 

Aigument  of  Robert  M.  Crablton,  for  defendants  in  error. 

iBt.  .  Tbe  fit«t  exception,  relates  to  the  refusal  of  the  preMding 
Judge  to  allow  the  execution  of  Henry  8.  Bell,  et  al.  v*.  Ad4tm 
Cope  and  Henry  Haupt,  to  be  used  in  evidence,  without  introda- 
cing  tbe  decree  upon  which  such  execution  issued.  That  a  Com- 
mon Law  execution  could  not  be  so  used  in  a  case  like  this,  wiib- 
out  proof  of  the  Judgment,  is  too  clear  a  principle  to  admit  of  ar- 
gumcnl,  or  to  vequiw  authoiity,  and  I  therefore  forbear,  I  re- 
mark only,  that  the  Equity  rule  allowing  executions  to  be  issued 
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upon  a  verdict,  "as  if  tho  cause  li;u'i  been  Jocidcd  at  Common 
Law,"  gives  such  execuiiona  no  gicalor  edt-et  or  power,  tlian  ex- 
ecutions  issuing  upon  a  Coraraon  Law  juJgmenl,  and  ihei-cfoi-e, 
that  the  rule  already  cited  niUHt  prevail. 

3nd.  The  second  exception  alleges,  that  there  was  error  in 
the  refusal  of  the  Circuit  Judge,  to  permit  the  decree  to  be  road 
in  evidence,  for  the  purposes  of  this  case,  without  iuttoducing  :he 
entire  record  of  the  cause  in  which  it  was  rendered.  We  con- 
tend that  the  Judge  was  right,  both  upon  principle  and  author- 
ity. 

It  is  laid  down  in  tho  very  authorities  to  which  the  plaintitTs 
counsel  refer,  that  "  the  general  mle  is,  that  where  a  party  in- 
tends to  avail  himself  of  a  decree,  as  art  adjuiHattiim  ttjioa  the  sub- 
ject mailer,  and  nut  merely  to  prove  collaterally  that  the  decree 
was  made,  ho  must  show  the  proceedings  upon  which  the  decree 
was  founded.  Tho  whole  record,  says  Chief  Baron  Comyn, 
which  concerns  the  matter  in  question,  ought  to  be  produced." 
I  Grtfttleaftm  Eoidenee,  section  511.  4  Comyn'a  Dig.,  89,  title 
Evidencr,  A.  4,  New  York  edition  of  182&,  title  Tfttmoigne,  A. 
4.  Vol.  1th.  1  Phillipi  on  Evidence,  392,  393.  Gralet/'s  Eg.  Ev- 
idence, 109, 110. 

Tho  exception  to  this  rule  is,  that  were  the  decree  is  not 
sought  to  be  offered  as  an  adjudication  upon  the  subject  matter 
between  the  parties,  but  merely  as  proof  of  the  fact  that  such  a 
decree  was  made,  here,  as  in  the  case  of  verdicts,  no  proof  of  any 
otlier  proceeding  is  required.  8te  Ike  authorities  above  cited,  and 
Jo»et  V*.  Randail,  Cowp.  17.  ThU  last  case  was  an  action  upon 
a  wager  whether  a  certain  decree  of  the  Courts  of  Chancery 
would  he  revetfled  in  the  House  of  Lords.  A  verdict  was  render- 
ed for  the  plaintiff,  and,  a  new  trial  moved  for,  upon  the  ground(T9iM' 
aiia,)  that  the  decree  of  reversal,  without  any  of  the  previous  pro- 
ceedings, had  been  admitted  in  evidence.  But  the  Court  held, 
that  as  to  the  previous  proceedings,  there  was  no  necessity  to  show 
them,  fbr  tho  single  fact  in  issue  was,  "  whether  the  decree  of  the 
Court  of  Chancery  was  reversed,"  not  what  the  previous  pro- 
ceedings were  ;  and  therefore,  proof  of  the  decree,  and  of  its  be- 
ing reverifd,  was  clearly  sufHcicnt. 

In  our  case,  tho  plaintiff  offered  the  decree,  not  merely  to  shew 
the  re*  ipia,  but  as  an  adjudication  which  bo  insisted  was  to  bind 
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US.  Sui'cly  the  diSi.M-cDcc  bct^^'een  this  case,  and  the  case  in 
Cowper,  must  be  apparent ! 

In  England  the  ijuesiion  is  of  very  little  practical  importance, 
because  there,  the  dcciTe  usually  recites  the  substance  of  the  bill, 
the  answer,  the  pleading  and  depositiunB,  upon  which  the  de- 
cree was  fouhiled.  When  it  does  this,  it  becomea  more  a  (]ue»- 
tioii  of  form  than  otherwise,  whether  any  other  proceedings  shall 
be  intioduced.  Gralti/'t  Eq.  ErideiKe,  110  note  S.  V  Comyn't 
Digest,  title  Teitmaigne,  C.  1. 

But  in  our  State,  the  decree  merely  states  the  finding  of  the 
jury;  and  the  proceedings  upon  which  it  was  founded,  ought  to 
appear.  Some  of  the  authorities  which  the  plaint ifi"  invokes ,  say 
that  the  defendant  might  have  introduced  the  whole  record,  and 
this  Court  will  scarcely  send  this  case  back  upon  a  point  of  eti- 
quette. It  becomes  then  a  mere  question  of  farm,  for  the  plain- 
tifl's  authorities  concede  that  we  had  the  right  to  do  it.  What 
difference  does  it  make  by  whom  it  was  put  in  1  Would  not  the 
result  he  the  same  t  See  the  case  cit«d  by  my  adversaries  in  10 
Pickering,  1,  and  note  that  that  was  an  action  betweea  the  same 
parties,  as  plaintiff  and  defendant. 

3d.  When  the  plaintiff's  counsel  were  compelled,  by  the  de- 
cision of  the  Circuit  Judge,  to  intioduce  the  whole  record,  they 
insisted  that  they  were  introduced  merely  to  show  that  the  pro- 
ceedings in  said  case  were  regular,  and  the  decree  regularly  ob- 
tained ;  and  that  they  were  proof  of  nothing  contained  in  them; 
but  this  the  Court  negatived,  and  the  plaintiff's  counsel  excepted, 
and  now  take  as  their  third  exception,  "  that  the  Judge  decided, 
that  the  answer  of  a  defendant  in  Equity  can  he  read  in  evidence 
touching  its  subject  matter,  against  his  co-defendant,  in  a  suit  at 
Law  afterwards  brought  by  said  co-defendpnt  against  him."  The 
presiding  Judge  protests  that  bis  decision  is  not  open  to  such  an 
inference,  and  I  am  sure  that  it  is  not. 

We  must  remember,  that  the  plaintiff  had  brought  an  action  cf 
assumpsit  against  us,  assuming  that  he  had  paid  money  for  us, 
which,  tx  equo  el  hotto,  we  were  bound  to  refund.  To  prove  this, 
he  introduced  a  decree  obtained  against  both  him  and  ourselies 
by  a  third  person,  which  decree  he  had  paid.  The  Judge  held 
that  the  answers  of  all  the  parties  in  the  former  suit  were  not 
merely  pleadings,  but  evidence  in  that  former  cause,  and  as  it  was 
proved  that  no  other  ovidence  had  been  given  in  that  cause,  the 
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of  course,  must  have  hcea  aionu  llie  proof  upon  which 
the  decree  jiroccede*!,  and  tliercfore  must  be  considered  aa  evi- 
dence in  thLi  cause,  becau.so  the  former  dccrco  was  but  the  Itasis 
of  this  claim  ;  and  it  vraa  ncccasary  r()r  the  p  resent  jiii-y,  therefore, 
to  ascertain  from  the  facts  of  the  foiiner  cause  wheilier  there  was 
aoy  justico  in  this  claim.  To  say  that  liy  the  decision  of  the 
Judge,  the  answer  of  Adam  Cojie  was  now  used  as  evidence  fur 
him,  puts  the  matter  in  a  plausible  view,  but  the  plaintiff's  coun- 
sel Burely  forget  that  the  same  decision  which  allowed  Adam 
Cope's  answer  to  bo  read  in  this  cause,  also  allowed  Henry 
Haapt's  own  answer  to  be  read  ;  and  we  might  as  well  complain 
of  the  decision,  that  it  allowed  the  plaintiff's  own  answer  to  bo  in- 
tixtduced  and  read  by  him  in  support  of  tliis  cause.  The  decis- 
ion is  not  liable  to  either  objection.  The  foiTaor  decree  was  bas- 
ed entirely  upon  all  these  answers ;  and  as  the  plaintiffclaltned  to 
make  us  liable  for  money  paid  under  that  decree,  it  was  certain- 
ly proper  that  the  evidence  upon  which  that  decree  had  been  ob- 
tained, should  be  shown. 

But  if  1  was  right  in  saying  that  the  deci'ee  alone  was  not  com- 
petent evidence,  withoiit  the  antecedent  proceeding-,  that  settles 
the  (juestion  we  ai-e  now  discussing ;  ior  no  such  limitation  can  he 
found  in  the  books,  that  tho  papei-s  which  a  plaintiiT  puts  in  evi- 
dence, can  be  used  hj  him  merely  to  show  that  such  papers  exisi, 
but  his  adversary  cannot  read  or  comment  upon  them.  The  sci-  . 
ence  of  law  is  too  far  advanced  to  maintain  successfully  such  a 
position,  and  I  will  not  labor  it  further. 

4th.  The  remaining  exception,  is,  because  the  Judge  below 
charged  the  Jury  that  the  fact  that  this  decree  was  rendered,  and 
the  money  therein  specified  paid  in  full  by  the  plaintiff,  would  not 
furnish  pr[»ia_/iicii!  evidence  of  a  right  in  him  lo  contribution  from 
Adam  Cope,  "  if  the  Jury  ihould  believe.fiom  thefacU  Maeloied  in 
tie  record,  that  the  joint  decree  against  bolk,'aias for  a  Ka*te  commit- 
Ud  by  the  plaintiff,  or  his  wife." 

By  a  careful  examination  of  the  facts  in  this  case,  it  willcleavly 
appear  that  the  direction  of  the  Judge  was  coiTect. 

The  original  decree  of  Bell  m.  Cope  If  Havpt,  was  ohtaincil 
upon  a  bill  brought  by  the  guardian  of  two  of  the -jrand-children 
of  Christian  tiuglo,  which  hill  charged  Henrj-  Haupt  with  hav- 
ing improperly  used  his  information  and  position,  as  the  legal  rc- 
presentativo  of  Cbristiitu  Guglo's  estate,  and  unfairly  purchasing 
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Ircim  t!i.^  cuRrdiTiii  of  tlid.-^e  minor  gt-anil-cliil'dren  (the  chililr<?n  of 
Jol:i)  M.  Un-lc,  tlie  p!Jl'sI  son,)  of  Cbrisrian  Gugle,  a  portion  of 
said  OHinte,  wliicli  lie  then  httd  tii  his  posBession.  The  primaij 
oltject  of  the  bill  waa  direc  eil  against  Heni-y  Haupt,  aiul  Eou^t 
to  enjoin  him  from  proceeding  with  his  suit,  upon  the  bond  giten 
to  htm  by  ibe  guardian  of  the  minor  grand-children,  to  make  him 
legal  titles,  and  to  cancel  said  bond.  Incidentally  to  this,  the 
guardian  of  these  minovs  prayed  an  account  of  the  estate  of 
Cliristian  Gugle  from  eaid  Henry  Haupt,  and  from  Mrs.  Haupt, 
hia  wife,  and  from  Adam  Co[>e-^the  said  Adam  Cope  and  Mia. 
Haupt  baviog  been,  originally,  the  administrators  of  CbriatiaD 
Gugle's  estate. 

Ilcnry  Ilaupt  answei'cd,  admitting  the  purchase,  but  denying 
its  unfairnci^s,  and  also  denying  that  be  bad  intermeddled  with 
such  estate,  until  he  purchased  it  from  the  heirs,  affirming  that  his 
wife  and' Adam  Cope  had  alone  managed  it. 

Adam  Cope  answered,  that  he  had  administered  solely  for  the 
benefit  of  his  neice,  (now  Mrs.  Haupt,)  that  alt  the  ounuy  hehad 
reravfd,  Ac  had  2iaid  over  to  her,  and  that  he  had  peraonallj  re- 
ceived no  benefit  from  the  estate,  in  commisBion  or  in  any  other 
way. 

Mi-s.  Haupt  answered,  admitting  that  she  had  administered, 
confessing  that  both  before  and  after  her  marriage  with  Henry 
Haupt,  she  had  received  the  rents  and  profits  of  Christian  Gugle's 
estate,  and  the  proceeds,  of  the  negro  sold  ;  and  affirming  tbtt 
Adam  Cope  bad  aclcd  altogether  for  her  benefit,  and  wiitiout 
emolument,  commissions  or  benefit  to  himself. 

Both  Mr.  and  Mra.  Haupt  declared  that  they  had  spent  large 
sums  for  the  maintenance  of  the  three  minor  children  of  Chiislian 
Gugle,  but  as  it  was  not  pretended  that  any  of  these  sums  were 
spent  for  the  benefit  of  the  two  minor  grand-children  of  Christiaa 
Gugle,  or  of  their  father,  John  M.  Gugle,  (who  was  the  eldest  and 
the  adult  son  of  Christian  Gugle,  at  the  time  of  the  death  of  Chris- 
tian,) it  is  very  clear  that  this  expenditui-e  was  no  answer  to  the 
claim  of  the  minor  grand -children. 

Now,  if  we  apply  the  principles  of  law  to  these  facts,  we  will 
see  why  both  Henry  Haupt  and  Adam  Cope  were  made  liable 
to  the  complainant  grand-children  by  the  decree  of  the  Jury. 

Henry  Haupt  was  made  hable,  lat.  Because  of  his  own  acts. 
He  had  made  what  the  Jury  considered  an  unfair  purdiftM,  and 
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bad  thus  obtained  a  portion  of  Christian  Gugle'a  estate,  without 
legal  authority,  and  hy  these  means  became  an  rxccu/or  de  son 
tart.  The  ^ery  deci'ee  of  the  Jury  declares,  thalthe  complainant 
should  recover  one-fifth  of  the  property  beloDging  to  the  estate  of 
Christian  Gugle,  rune  m  the  poatcttion  of  Henry  Haupt.  But 
&gain— hehad  become  the  administrator  of  Christian  Gugle's  es- 
tate, by  hie  intermarriage  with  the  administratrix,  and  widow  of 
Christiaa  Gugle.  S  Willianu  o»  Executor;  697.  Our  statute  of 
1828,  (Prince,  252,J  which  changed  the  Common  Law  in  this 
respect,  cnuld  not  retroact  to  181(>,  when  this  intermarriage  took 
place.  Tbat  this  was  the  Tiew  Henry  Haiipt  himself  took  of  the 
matter,  will  appear  by  looking  to  exhibit  B,of  complainant's  bill, 
wherein  Hanpt  applies  to  the  Court  of  Ordinary  for  leave  to  sell 
a  negro  man  slave  belonging  to  Christian  Gugle's  estate,  and 
styles  himeelf  administrator. 

But  2ndly.  He  was  made  liable  for  the  acts  of  hia  wife,  who 
was  administratrix.  Our  forefatbere  may  have  labored  under  a 
melancholy  perversion  of  judgment,  in  making  thehusb  and  liable 
for  the  acta  of  his  wifis,  both  before  and  afi^r  tbeir  marriage — the 
latter,  under  ^e  pretumptian  of  coercion !  But  such  is,  neverthe- 
less, the  law. 

Henry  Haupt  was  liable  for  tbe  acts  of  Mrs.  Haupt,  while  she 
was  widow  and  administratrix  of  Christian  Gugle.  2  WUlianu 
OH  Execvtorr,  1305.  And  for  her  waste,  after  bis  intermarriage 
with  her.     Ibid,  1305. 

Adam  Cope  was  made  liable,  not  because  of  any  actual  waste 
by  bim,  (for  the  answer  denied  this,  and  there  was  no  evidence 
at  all,  except  the  answers,)  but  because  he  had  allowed  Mrs. 
Haupttnmisapply  the  assets.  Hehadreceivedaportion  of  the  as- 
sets, and paidit over  to  her,  and  therefore,  he  was  made  liable  to 
die  complainants.  2  Wiliiamt  on  Extculori,  1293,  4,  and  note, 
Sadier  v.  Hobbt,  2  Brown's  Chancery  Catet,  95,  06,  and  note*  to 
American  Ed.  o/'1844.     Langford  vs.  Gatcoyne,  11  Vetey,  11. 

Haupt,  therefore,  being  liable,  both  for  his  own  acts  and  the 
acts  of  his  wife,  and  Cope  having  been  mode  liable  only  because 
he  had  suffered  them  to  waste  the  estate  ;  and  the  record  ditclo- 
sing  thit  ttaU  offaetM,  it  would  be  sheer  injustice  to  make  the  de. 
ciee  against  both,  even  prima  Jaeie  evidence  of  a  right  of  contri- 
bution in  favor  ot  Heniy  Haupt  against  Adam  Cope.  Tbe  par- 
ties do  not  stand  in  equalijure.  Peck  vi.  BUit,  2  John,  Ch,  R. 
vol.  IT.  70 
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137.  The  caae  otDeiU  v.  King,  tt  al.  1  KeUy,  200,  is  not  at  aU 
inconsistent  with  this  decision.  Indeed,  the  two  decisona  were 
made  by  the  same  Judge.  Undoubtedly,  where  a  judgment  or 
decree  has  been  obtuned  by  oiie  against  two  others,  and  the  rec- 
ord shows  no  &ct  that  would  negative  the  right  to  contribution ; 
the  judgment  would  be  prima/acie  evidence  of  a  right  to  contri- 
bution, because,  to  use  the  language  of  one  of  your  Honors,  "^ 
record  proves  this;"  but  suppose  the  record  proves  just  the  re- 
verse, would  not  the  principle  cease  with  the  reason  of  it  T  Sup- 
pose a  note  had  been  signed  by  A  as  principal,  and  B  as  securi^ 
ty,  payable  to  C,  who  brought  a  suit  against  both,  and  recovered 
judgment  against  both ;  and  A,  the  principal,  having  paid  the 
whole  demand,  should  bring  the  action  against  B,  bis  security, 
for  contribution,  and  should  introduce  the  joint  judgment  as  eri- 
dence !  Would  the  record  of  that  joint  judgment  be  prima  fade 
evidence  in  favor  of  the  right  of  A  to  recover  against  B,  or  would 
itnot  be  thebigfaest  and  most  conclusive  evidence  againtt  Al 
It  is  vain  to  say,  that  a  similar  state  offsets  was  not  shewn  in  our 
caae.  We  affirm  that  it  was  shewn  by  the  very  record  introduced 
by  plaintiff;  but  suppose  it  vrss  npt,  that  was  the  error  of  tte 
Jury,  not  of  the  Court ;  and  to  the  verdict  of  the  Jury  no  excep- 
tion has  been  taken.  The  charge  of  the  Court  vras,  "that  such 
decree  was  not  even  ^rimo^^ie  evidence  of  a  right  in  Hanpt 
to  contribution  from  Cope,  iftiejwifti/nddbeluve.jromtkejaett 
dUcloted  in  the  record,  that  the  joint  decree  agaimsl  botA  wot  Jbr  a 
tcatle  committed,  either  hy  Henry  Haupt,  or  hi*  vife."  There  was 
no  error  in  this  direction. 

If  hb  Honor,  Judge  Fleming,  committed  any  error  at  aQ,  it  was 
in  refusing  to  charge  the  Jury,  at  my  request,  that  if  the  plaintiff' 
had  made  out  a  joint  waste  of  this  estate,  by  both  plaintiff  and 
defendant,  that  this  was  a  tort,  and  therefore  an  action  for  con- 
triburion  would  not  lie,  that  right  being  confined  by  law  to  judg- 
ments ex  coHtraetu,  not  to  tort*.  15  Mawaehutettt  lUp.  51.  1 
'Piekermg,6&.  S  Term  Rep.  19G.  2  Joh».  <^.  Rep.  131  .1  Ed- 
1^1  Rep.  149,  150.     Ibid,  203. 

The  case  ot  Lingard  vt.  Broomiey,  1  Vetry  and  Beame,  113, 
cited  against  us,  is  an  isolated  case,  and  carries  the  doctrine  iiuther 
than  any  other  adjudication  ;  but  it  may  be  distinguishable  inm 
this,  that  there  it  was  nothing  but  the  nonperibrmaneo  t^a  civil 
obligation,  here  theie  was  actual  waste  by  one  party  ;  no  adnn> 


by  Google 


HAWKINSVILLE,  MAY  TERM,  1848. 


Honpt  pt  Mills  and  Harmun. 


tage  seemed  to  the  plaiatifT  there,  in  the  joint  act ;  here  a  posi- 
tire  advantage  accrued  to  the  party  who  wasted  the  estate.  The 
diBtinction  is  very  manifest — and  if  it  is  not,  that  decision  of  the 
Master  of  the  Rolb  cannot  beat  down  all  authority. 

I  shall  not  labor  to  prove  that  the  actual  waste  and  mis-appro- 
priation of  trust  funds  is  a  tort — thai  scarcely  requires  on  argu- 
ment— and  if  it  is,  no  contribution  can  be  had  from  us ;  and  for 
this  reason  alone,  we  are  entitled  to  be  discharged  by  the  Court, 
"  with  our  reasonable  costs  and  charges,  in  this  behalf)  most  wrong- 
fully sustained." 

By  the  CoMTt. — Lumpkin,  J.  delivering  the  opinion. 

An  action  of  assumpsit  was  brought  by  Henry  Haupt,  against 
Adam  Cope,  in  the  Superior  Court  ol  Chatham  County,  for  con- 
tribution, to  require  of  the  defendant  to  pay  to  the  plaintiff  one 
half  of  the  amount  of  a  decree  which  had  been  rendered  against 
■  the  said  Adam  Cope  and  Henry  Haupt,  in  said  Court,  and  which 
had  been  paid  in  full  by  Haupt.  Pending  the  suit,  Adam  Cope 
died,  and  hia  administrators,  Charles  P.  Mills  and  Abraham  Har- 
mon, were  made  parties  by  scire faciat,  to  said  suit.  On  the  tri- 
al of  the  cause,  plaintiff's  counsel  offered  in  evidence  the  execu- 
tion which  had  been  issued  against  the  said  Adam  Cope  and 
Henry  Haupt,  founded  upon  the  original  decree  obtained  against 
therajointly,  it  being  admitted  by  defendant's  attorney  that  the 
debt  had  been  satisfied  by  Haupt.  The  defendant's  counsel  ob- 
jected to  the  introduc^on  of  the  execution  alone,  with  the  proof 
of  payment.  His  Honor,  Judge  Fleming,  excluded  the  testi- 
mony. The  decree  upon  which  the  execution  issued,  was  then 
tendered,  and  upon  being  objected  to,  the  Court  ruled  that  the 
enrire  record  of  the  cause  must  be  introduced,  which  was  done, 
including  the  bill,  aosweis  exhibited,  &c.  in  the  original  pro- 
ceeding in  Chancery.  From  this  document,  it  appeared  that  one 
ChristianGuglediedin  1614,  seized  of  a  coDstderable  real  and  per- 
sonal estate;  andlearinga  widowand  several  children,  as  his  next 
of  kin  and  heira  at  law.  Adam  Cope  and  Frances  Gugle,  the 
'widow,  administered  upon  the  estate.  It  is  admitted,  in  the  an- 
swer of  Mrs.  Haupt,  formerly  Frances  Gugte,  that  Adam  Cope, 
her  ancle,  had  acted  altogether  for  her  benefit,  and  without  emol- 
ument to  himself— not  even  retaining  any  portion  of  the  confO' 
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aion  for  his  trouble.  Frances  Gugle  intermarried  with  Henry 
Haupt,  who  thus,  under  ihe  law  as  it  then  stood,  (1616,)  became 
SBKciated  with  her  in  the  administration.  A  bill  waa  filed,  and  a 
decree  rendered  in  favor  of  the  heirs  at  law,  or  a  portion  of  them, 
of  Chriatian  Gugle,  against  Adam  Cope,  Henry  Haupt  and 
Frances  Haupt,  to  recover  their  distributive  share  of  the  estate 
of  Cbristiaii  Gugle.  And  it  is  upon  this  proceeding  that  the  ac- 
tion for  contribution  is  brought.  The  record  was  offered  by  plain- 
tiff's counsel,  with  the  reservation,  that  it  waa  intended  merely 
to  show  that  the  decree  was  regularly  obtained.  But  the  dcien- 
dant's  counsel  objecting  to  this  limitation  ur  reservation  upon  the 
record,  the  Judge  decided  that  the  record  might  be  used  general- 
ly, for  all  purposes  material  to  the  issue ;  aud  that  the  separate 
answer  of  Adam  Cope,  to  the  bill  filed  against  Henry  Haupt  and 
wife  and  himself,  could  now  be  used  in  evidence,  touching  the 
matters  therein  contained  in  the  present  action,  inasmuch  as  it 
went  to  show  the  facts  upon  which  the  decree  was  rendered.  It 
was  in  proof  that  the  statements  in  this  answer  were  uncontra- 
dicted on  the  former  trial. 

In  submitting  the  case,  the  Court  charged  the  Jury  that  the  re-  ' 
cord  before  them  was  the  highest  evidence  of  the  ittdebtedaess  of 
the  defendants  to  the  complainants,  but  that  it  was  not  even  prima 
Jacie  proof  of  the  liability  of  Adam  Cope  for  contribution,  if 
they  should  believe,  from  the  facts  disclosed,  that  the  joint  decree 
against  both,  was  for  a  waste  committed  either  by  Henry  Haupt 
or  bis  wife.     The  Jury  returned  a  verdict  for  the  defendauL 

To  these  several  decisions  on  the  questions  arising  on  the  ad- 
missibility of  the  testimony,  and  the  charge  of  the  Judge  to  the 
Jury,  the  plaintiff  by  his  counsel  excepted. 

[I.]  Did  the  Court  below  err  in  requiring  the  plaintiff  to  intro- 
duce the  entire  record  of  the  previous  proceeding  against  the  de- 
fendant and  himself;  or  in  holding  that  the  answer  of  Adam  Cope 
to  the  bill  in  Chancery,  might  be  read  in  order  to  ascertain  ttona 
the  facts  of  the  former  cause,  whether  or  not  there  was  any  jus- 
tice in  this  claim  for  contribution ;  or  lastly,  in  instructing  the 
Jury,  that  the  proof  did  not  amount  to  a  prima  /aeie  light  at  re- 
covery, provided  they  were  satisfied  that  the  decree  rendered  in 
■  the  former  cause,  was  on  account  of  the  waste  of  the  estate  of 
Christian  Gugle,  either  by  Heury  Haupt  himself,  or  his  wiie! 

We  have  examined  the  record  carefully,  and  find  no  cause  for 
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remanding  this  case.  Tiie  judgment  below  might  jiropcrly  be 
BUBtained  for  the  veaaons  assigned  in  the  argument,  and  upon  the 
authorities  there  cited.  We  bt^lieve  it  can  be  maintained  on  an- 
other ground.  It  is  clear  that  co -trespassers  and  othm-  joint 
wrong-doers,  are  not  entitled  to  contribution,  where  one  pays  the 
whole  of  a  judgment  recovered  against  them.  Campbell  vs. 
Phelps,  1  Pkk.  R.  65.  Vote  vs.  Grant,  15  Mats.  505.  Tkweatt 
VI.  Jones,  1  Rand.  328.  Dupuy  vs.  Johwon,  1  Bihb.  662.  Wil- 
ferd  v$.  Grant,  Kirby,  116.  Feck  vs.  EllU,  2  Johns.  Cli.  R.  131. 
It  is  equally  well  settled,  that  esecutoi's  and  administrators  arc 
not  liable  for  waste  committed  by  each  other,  unless  they  were 
knowing  or  assenting  at  the  time  to  such  devastavit  or  misappli- 
cation of  the  assetB;  and  that  merely  permitting  a  co-representa- 
tive to  poBsesa  the  assets,  without  going  further  and  concurring  in 
the  application  of  them,  does  not  render  bim  answerable — each 
being  answerable  only  for  his  own  acts,  and  what  he  receives  and 
applies,  unless  he  joins  in  the  direction  and  abupe  of  the  trust  fund 
or  property.  Hargthrope  vs.  Milfuth,  Crnle  Eliz.  318.  Toller, 
472.  Bacon's  Abr.  Executor,  Ifr.  D.  2  Godoljihin,  134.  Don- 
'  glass  vs.  Satterlee,  11  Johns.  21.  Peter  vs.  Bunhj,  10  Peters,  532. 
8  WilUamton  Ex'rs,lUi,etseq. 

The  decree  and  the  execution  in  this  case,  therefore,  did  not 
necessarily  i-aise  a  presumptive  right  of  recovery  against  the  de- 
fendant. Where  the  judgment  which  has  been  paid  oS",  was  found- 
ed upon  contract,  as  was  the  case  oi  Dent  vs.  King,  1  Kellt/,  200. 
There  its  payment  establishes  a  prima  fane  claim  for  contribution. 
In  the  absence  of  such  proof,  it  is  not,  we  think,  exacting  too 
much,  to  impose  on  the  plaintitf  the  burden  of  producing  tho  en- 
tirerecord.  Haupt  complains,  that  he  has  paid  money  for  Cope, 
which,  ex  eguo  et  bono.  Cope  was  bound  to  refund.  Let  him  make 
good  his  averment  by  the  production  of  the  I'ccoi'd. 

And  while  we  recognize  the  rule  in  Equity,  that  die  answer  of 
one  defendant  cannot  be  used  against  his  co-defendant,  unless 
there  be  some  privity  established  between  them  ;  still,  when  it  is 
recollected  that  the  previous  deci-ee  against  Cope  and  Haupt, 
was  based  alone  upon  the  answers  of  the  defendants  to  the  then 
bill ;  and  that  that  recovery  is  made  the  sole  foundation  of  the 
present  action,  we  see  no  well-grounded  exception  to  theorder  of 
the  presiding  Judge,  allowing  Cope's  answer  to  be  read,  as  well  as 
the  answer  of  Haupt,  the  plaintiff.     There  is,  so  far  as  we  can 
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perceive,  no  otber  method  of  determining  whether  the  claim  do^ 
set  up,  is  founded  in  justice. 

But  admit  tbat  the  Court  was  at  fault  upon  sU  of  these  points, 
still  we  should  he  disinclined  to  disturb  the  verdict.  In  an  ac- 
tion of  assutopsit  for  money  paid,  the  equity  of  tho  transactiona 
between  the  parties,  will  always  be  taken  into  consideratiuo. 
Conltm  VI.  Greene,  2  Caines,  154.  "Would  it  be  conscientious  to 
make  Adam  Copeanswenihle  to  Henry  Haupt.eitherforHanpc's 
own  delinquencies  or  the  defalcations  of  his  wife,  when  Cope  him- 
self, as  the  eWdence  shows,  had  no  participation  in  the  negligence  or 
fraud  1  We  think  not,  and  must,  therefore,  as  we  do,  affirm  the 
Judgment  of  the  Circuit  Court. 


No.  59. — Chaiu:.e8  H.  Rice,  receiver  of  tibe  assets  of  the  Bank 
of  Macon,  and  others,  plamtiffi)  in  error,  r*.  Edward  Caeev, 
Assignee  of  the  Bank  of  Columbus,  defendant. 

[1.]  Tbe  diMnisnl  of  tbe  Writ  of  Error  ii 
der  tbe  pravisuni  of  the  ConitituliDn,  O] 
ment  oftlie  Conn  below. 

[S.]  Where  B  deCTBo  in  Bquitf  hat  be«n  befont  ths  Si^inniiB  Court  oo  ■  Writ 
of  Error,  and  the  judgment  of  tbe  Conn  below  affinoed,  b  Bill  of  Review  will 
Dot  lie  (o  reverse  uich  decree  fur  Error,  apparent  on  the  face  tbeivof. 

[3.]  WheraapleawBifHed.fnatbebgBpteB  inbar,  ofa  fonnerrecover^,)  h 
waa  beM&ot  necesBarj  to  ■etoutthe  entire  lecnnl  oftbe  jndgnient  of  the  So- 
preme  Gonrt,  dJiRiiHing  the  Writ  of  Error  in  that  Court :  bnt  only  Ml  mocb  of 
the  leading  Eacu  as  were  reliddonby  defeodaals  u  a  barl«  tho  oonplainanl'i 
bill,  in  a  distinct  and  iMuable  manner. 

Bill  of  Review,  in  Twiggs  Superior  Court— Demurrer  to  plea 
of  defendant.  Decided  by  Judge  Scabborodoh,  April  Term, 
1848. 
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A  Bin  in  Equity  waa  filed  in  Twiggu  Superior  Court,  by  the 
plaintiff  )Q  error,  against  the  Bank  of  Columbus,  and  others. 

At.  the  April  Term,  ISiS,  of  the  Court  below,  a  decree  was  ren- 
dered in  favor  of  the  plaintiff  in  error,  Rice,  who  waa  the  com- 
plainant in  the  bill. 

Edward  Carey,  Assignee  of  the  Bank  of  Columbus,  the  said 
Bank  of  Columbus  being  one  of  the  defendants  to  said  bill  and 
decree,  filed  a  bill  of  review,  for  the  purpose  of  reviewing,  re- 
versing, and  setting  aside  said  decree.  At  the  April  Teim,  1846, 
of  the  Court  below,  the  plaintiff  in  emjr,  who  waa  defendant  in 
the  bill  of  the  review,  filed  a  general  demurrer  thereto,  which 

■        '   ■' - '^ — .  i.„i„...  „.. i„.j  ft)p  1^^ 

£|bratuh,  pagt  55&,  14th  line.from  top. 

To  which  decree  of  the  Court  below,  upon  said  demurrer,  the 
plaintiff  in  error  excepted ;  and  carried  the  said  decision  up  to  the 
Supreme  Court,  upon  bill  of  Exceptions  and  Writ  of  Error,  at 
its  Juno  Terin  at  Hawkitwville,  1847,  to  be,  by  that  C6}m,  re- 
vised and  corrected.    ' 


thereupon  judgment  <^'tifllrHwwa  ««•  ywwv^.-, ^ 

preme  Court. 

Afterwards,  in  the  Court  below,  the  plaintifia  in  error  filed  a 
bill  of  review  upon  the  former  bill  of  review,  and  the  aforesaid 
decree  rendered  thereon,  alleging  error  in  said  decree.  At  the 
April  Term,  1848,  of  the  Court  below.  His  Honor,  Judge  Scar- 
borough, presiding,  a  plea  was  filed  by  the  defendants  to  the  said 
second  bill  of  review,  alleging  that  the  dt/fendant  filed  and  exhib- 
ited in  the  Superior  Court  of  Twiggs  county,  returnable  to  the 
October  Term,  1846,  of  said  Court,  a  bill  of  review,  to  review 
and  reverse  a  decree,  which  had,  before  that  time,  been  made  and 
enrolled  on  a  bill  filed  by  complainant  against  the  defendant,  and 
those  who  are  his  co-complainants  in  the  present  hill.  That  at 
the  April  Term,  1847,  of  said  Superior  Court,  on  a  hearing  of 
said  bill  of  review  of  this  defendant,  the  said  decree  mentioned 
and  set  forth  in  this  present  bill  of  complaint,  which  is  now  sought 
to  be  reviewed  and  reversed,  was  then  and  there,  by  said  Court, 
made,  entered,  and  enrolled,  and  now  remains  in  said  Court,  un- 
reviewed,  unrevoked,  uu-evereed,  and  in  full  force ;  and  that  wi- 
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ter  tlie  saitt  dcci'cc,  moitioued  as  Bforesaid  in  complaioaat's  bill, 
was  made  and  enrolled,  tho  complainant  sued  out  and  prosecuted 
in  the  Supreme  Couit  of  the  Slate  of  Georgia,  a  writ  of  error,  to 
review  and  correct  the  eiTors  in  eaid  decree,  returnable  to  lie 
June  Term,  1S17,  of  said  Supreme  Court,  at  HawkinsTille,  and 
that  at  the  said  Term  of  said  Supreme  Court,  and  by  the  order, 
decree,  and  judgment  thereof,  tho  said  writ  of  error  wa«  then  and 
there  dismissed,  and  the  said  decree  in  said  complainant's  said 
bill  of  complaint  set  forth,  and  now  sought  to  be  reviewed  and 
reversed,  was  then,  and  thereby  virtually  affirmed  by  said  dis- 
missal, which  said  judgment  of  dismissal  is  now  of  file  and  of 
record  in  said  Couit,  unrevoked,  and  in  full  force  and  effect,  all 
which  matters  and  things  the  defendant  avers  to  be  true,  and 
pleads  the  same  in  bar  to  tho  whole  of  said  bill,  and  humbly  de- 
manda  the  judgment  of  this  Hoooi-able  Court,  whether  he  ought 
to  make  any  fuither  or  other  answer  to  said  bill,  &c." 

The  counsel  for  the  plaintiff  demurred  to  this  plea,  upon  the 
following  grounds : 

Ist.  Because  the  said  judgment,  decree,  or  order  of  said  Su- 
preme Court,  in  said  pretended  plea  mentioned,  is  not  set  forth 
in  said  plea,  nor  any  part  thereof,  nor  is  the  record  of  said  cause, 
in  the  said  Supreme  Court,  nor  any  pait  thereof,  set  forth  in 
said  plea,  nor  attached  thereto ;  nor  is  the  bill  of  review,  nor  the 
demun'er  thereto,  in  sud  plea,  referred  to  as  having  been  carried 
to  the  Supreme  Court,  nor  the  judgment  of  said  Court  in  Twiggv, 
nor  said  demurrer  carried  to  said  Supreme  Court,  mentioned  or 
rafeiTed  to  in  said  plea,  nor  either,  or  any  of  them,  nor  any  part 
thereof,  set  forth  or  attached  to  said  plea,northe  original  bill,  answer, 
ordecree  on  which  defendaut'ssaidbillof  review  was  founded  and 
mentioned  in  said  plea,  nor  any  of  them,  nor  any  part  thereof 
set  forth  or  attached  to  said  plea. 

2d.  And  for  fuither  ground  of  demurrer,  and  of  objection  to 
said  plea  in  bar,  complainants  say,  that  if  there  were  ever  any 
such  judgment,  oi-der,  or  decree  of  the  said  Supreme  Coart,  as 
mentioned  in  said  plea,  the  same  does  not,  by  said  plea,  appear 
to  have  been  rendered  or  founded  on  the  merits  of  said  cause; 
but  on  the  contraiy,  il  appears  from  said  plea,  that  said  cause 
was  dismissed  without  trial  upon  the  merits,  by  said  Supreme 
Court. 

3d.  And  further,  that  it  does  not  appear  by  said  plea,  on  what 
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cround  eaid  dc^cree,  or  judgment,  or  dismissal  in  said  Suprenie 
Court,  woa  made  or  faundod. 

Whereupon,  and  for  other  grounds,  &c. — 
The  Couit  below,  after  argument,  oveiruIM  said  demuiTer,  al- 
lowed the  plea,  and  diamiased  the  bilL 

To  which  decision  the  counsel  for  the  plaintiif  in  envr  ex- 
cepted. 

S.  T.  Baii^et  &  McDonald,  for  plaintiffin  error. 

PoE  &  NisBET,  for  defendant. 

Argument  of  S.  T.  Bailet,  for  plainliff  in  error — 

That  the  plea  was  defective  for  not  setting  forth  bo  mnch  of 
the  record  of  the  caases  and  decrees-  pleaded,  aa  to  certify  the 
Court  of  their  identity,  and  that  said  forniei'  I'ecovery  was  final 
without  looking  out  of  the  plea,  is  sustained  by  all  the  books  of 
practice.  Mit/ord,  237,  238,  245.  Cocper,  271.  Beama,  208, 
309, 210.     Slori/  PL  Sfc  791.     S  Daniel,  755. 

That  the  Court  eired  in  sustaining  the  plea  of  defendant  in  er- 
ror, on  the  ground  that  the  dismissal  of  the  \mt  of  error  in  tb» 
cause  referred  to  in  this  Court,  operated  as  an  affirmance  by  this 
Court  of  the  decision  of  the  Court  below,  and  thereby  made  it  a 
final  and  conclusive  decision,  which  cannot  be  reviewed  by  said 
Circuit  Court,  is  most  manifest  upon  several  grounds. 

Ist.  Because  the  Constitution  confines  its  direction  to  cases  that 
are  not  protecuted  after  being  in  the  Supreme  Couit.  In  such 
cases,  the  "judgment  below  is  to  stand  affirmed" — not  coses  that 
were  never  properly  in  Court,  and  for  such  reason  could  not  be 
there  prosecuted. 

2d.  Because  the  action  of  the  Supreme  Court  in  dismissing  « 
cause,  gives,  by  the  orguiic  law,  no  gi'eater  validity  to  the  judg^ 
ment  below,  than  it  would  have  had  in  case  it  had  never  been  car- 
ried to  theSupvemeCouit;  in  either  case  the  judgment  would  stand 
unreversed  by  the  Supreme  Court  aftei'wards,  because  the  timo 
would  have  passed  for  suing  out  a  writ  of  error  directly  on  the 
aame  decree  or  judgment. 

3d.  Because,  even  if  the  dismissal  operated  as  an  affirmance 
of  the  decree  below,  so  as  to  make  it  the  decree  of  the  Supreme 
VOL.  IV.  71 
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Court,  it  not  being  a  final  decree  wonlil  ha  no  bar  to  a  new  snit 
on  a  bill  of  review,  to  revei-se  sucb  decree  tfcas  aUSnaed. 

The  fii-st  inijtiiry  is,  what  was  the  judgment  or  decree  by  tho 
Couit  below,  and  which  the  plea  aet  up  as  a  bar  to  our  bill  of 
review,  and  which  said  plea  avers,  waaaffirmed  by  this  Court!  Was 
it  a  final  decree,  settling  the  rights  of  the  parties  absolutely  and 
forever  in  the  causes  below  I  If  not,  it  b  no  bar,  do  matter  how 
often  afGrmed. 

The  prayer  of  the  bill  of  review,  first  filed  by  defendant  in 
error,  and  to  which  we  demurred,  was  the  usual  prayer,  thafthe 
defendants  may,  on  their  corporal  oaths,  full,  true,  and  perfect 
answers  make  to  all  and  singular,  the  charges  in  said  bill,  and  that 
said  decree — ouroriginal  decree— maybe  reviewed,  rftTersed.and 
set  aside,  and  for  other  and  farther  relief  as  to  yonr  Honor  shall 
•eera  meet." 

To  this  bill  we  demurred,  and  on  that  demurrer  ia  founded  tbe 
decree  which  defendant  in  error  pleaded  in  bar  (o  our  bill  of  re- 
view, and  which  decree  also  our  bitlof  review  seeks  to  reTeree,so 
that  in  tact,  defendant's  plea  and  our  bill  are  founded  on  one  and 
the  same  decree.  We  pray  to  reverse  it,  and  they  reply  re*  adJK' 
dicata.  Lelit  be  kept  in  mind  that  it  is  this  decree  of  the  Court 
betow,  that  they  plead  as  a  bar,  or  rather  intended  to  plead  in 
bar;  thatthe  judgment  of  this  Court,  dismissing  uur  writ  of  error 
from  that  judgnwni,  decided  only  one  thing,  viz  :  that  wo  were 
not  properly  in  this  Court,  and  the  only  use  they  make,  or  seek 
to  make  of  said  judgment  of  dismissal,  is  to  make  the  decree  of 
the  Court  below  like  the  Chaldean  law,  "that  altereth  not." 

The  decision  on  the  demurrer  decidea  three  things  ; 

1st.  That  the  demurrer  be  overruled. 

2d.  That  the  original  decree  sought  to  be  reviewed  and  reversed, 
should  be  set  aside  upon  two  grounds,  firet,  want  of  jurisdiction, 
second,  faecai^se  it  allowed  the  other  defendants  to  pay  in  Macon 
Bank  bills. 

3d.  That  the  bill  of  review  be  retsiaed. 

I  respectfully  suggest  that  such  a  decree  would  excite  no  Stlk 
astonishment  in  Westminster  Hall,  when  pleaded  in  berto  another 
suit,  for  two  reasons,  the  decree  would  appear  there  witbont  pre- 
cedent, and  the  plea  an  anomaly.  They  would  be  apt  to  say  the 
practicothereonoverrulingademurrer.would  be  toorderao  answer 
aud  give  ihe  defendant  a  hesiing,  before  deciding  upon  themerits  of 
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the  cause,  and  that  a  pica  ttetijng  up  aa  a  bar  a  decree  wliicli  doea 
not  pretend  to  finally  adjudicate  and  eettle  the  litigation  between 
the  patties,  would  be,  with  them,  a  questionable  novelty.  But 
bow  much  more  would  surprixe  be  inc)«D6ed  by  euch  a  decide,  O, 
as  with  us,  the  fundamental  law  of  England  inquired  tbe  merits 
of  every  equity  cause  to  be  tried  by  a  Jury. 

The  books  are  full  of  the  doctrine  that  a  nonsuit,  or  verdict  at 
Common  Law,  isno  bar  to  another  action,  unless  it  was  had  upon 
trial  of  the  nterita  of  the  cause:  ikike  Litl.  600,  and  »ota.  1 
Pick.  R.  371.     8i».118. 

"  To  hold,"  says  Hr.  Justice  Bunoughs,  "  tfaatpa  former  re- 
covery is  a  har  to  a  future  action,  where  it  appears  that  the  mer- 
its of  the  case  were  not  tried  nor  decided  in  the  former  action, 
would  be  contrary  to  justice  and  common  sense."  Godton  vg. 
Smith,  i  Eng.  Com.  L.  IL  413. 

On  arguing  a  demun-er  to  a  bill  of  i-eview,  nothing  can  be  read 
but  what  appears  upon  the  face  of  the  decree  ;  but  after  the  de- 
murrer is  ovenuled,  the  ptaiutifTs  are  at  liberty  to  read  bill,  or 
answer,  or  any  other  evidence,  as  at  a  re-bearing,  the  cause  being 
now  equally  open.     Cotlerall  v*.  JPurchate,  1  Atk.  R.  290. 

But  if  the  demurrer  is  allowed,  there  is  an  end  of  the  suit. 
Ko  new  bill  can  then  be  brought.     2  Smith  Pr,  €3. 

A  final  decree  is  one  that  finally  adjudicates  upon  all  the  mer- 
iUot  the  controversy.     Story  Pi.  325,  408. 

A  decree  or  oi^er,  dismissing  a  bill  for  the  same  matter,  may 
be  pleaded  in  bar  to  a  new  bill,  if  dismissed  upon  hearing.  But 
is  a  bar  only  where  the  Court  decided  that  the  plaintiff  had  no 
title  to  the  relief  sought  by  his  bilL  Therefore,  dismissal  for  want 
of  prosecution,  is  no  bar,  and  a  decree  carniot  be  pleaded  in  bar 
to  a  new  bill,  unless  it  is  conclusive  of  the  rights  of  the  platntiSs 
or  those  under  whom  they  claim.  Mitford,  300,  338.  Story,  609, 
791. 

It  is  not  sufficient  to  plead  that  by  a  dismissal  the  Court  im- 
pliedly decided  that  there  was  no  title  to  relief.  Defendant  must 
show  it  was  ret  judicata — an  absolute  determination  in  the  Court, 
that  plaintiff  had  no  title,  or  it  is  no  bar.  Braudlyn  v».  Ord,  1 
Atk.  R.  571.     Cann  v*.  CauM,  I  P.  Wmt.123. 

A  decree  dotei-mining  the  rights  of  the  parties,  and  signed  and 
enrolled,  may  be  pleaded  in  bar  to  a  new  bill  for  the  same  cause, 
lor  a  decree  enrolled  can  be  altered  only  by  bill  of  review.     But 
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the  decree  must,  in  its  oature,  be  final,  or  it  will  be  no  bar.  Mit- 
ford,  237,  298. 

If  it  appear  the  former  cause  did  not  go  off  upon  trial  of  its 
ineritB,  it  ia  no  bar.     Hdgkei  vt.  Blmkt,  1  Maion  A.519. 

A  decreii  signed  and  enrolled,  can  only  be  impeached  by  biD  of 
review.     Mitford,  Til,  898. 

Bill  of  review  tnaj  be  brought  to  rererae  a  decfw-  of  revenat 
on  former  bill  of  review.     Story,  333,418. 

After  affirmance  of  a  decree  in  Parliament  on  die  merits,  all 
thebooks  of  practice  say  that  it  is  doubtful  if  a  bill  of  reriew  for 
error  appai'eyt  to  reverse  sseh  a  decree  will  lie.  But  no  book, 
nor  any  judge  in  England,  has  ever  said  that  it  cannot  be  done  ; 
that  is,  aa  to  a  final  judgment,  or  decree,  for  eucfa  judgments  and 
decrees  alone,  I  believe,  can  be  taken  to  the  Court  in  the  last  re- 
sort in  England ;  in  some  of  the  American  States,  the  organic 
law  provides  for  carrying  up  the  judgments,  decrees,  and  decis- 
ions of  inferior  tnbunals,  made  in  a  cause,  but  wbi(4i  do  not  fi- 
nally settle  the  rights  of  the  parties — such,  the  Court  is  aware. 
IS  the  law  organizing  this  Court.  The  law  organizing  the  Court 
of  Appeals  in.  South  Carolina,  and  the  Coutt  oi  Errors  in  New 
York,  has  the  same  provision,  and  the  Courts  in  both  those  States 
hitve  decided  that  a  judgment  or  decree  that  did  not  finally  and 
absolutely  decide  and  end  the  cause,  b  no  bar,  although  afQrmed 
by  the  Court  in  the  last  resort,  and  cannot  be  so  pleaded. 
Travit  v>.  Waten,  1  J.  Ck.  R.6S.  Prict  xi.  NStUt,  1  HUl,  CA. 
it  458. 

The  case  of  PWcc  vs.  NUbct,  is  very  much  like  the  case  at  bar. 
Nisbet  had  been  decreed  to  deliver  up  the  land  in  controveny, 
but  an  inijuiry  had  to'be  taken  as  to  the  rents  and  prafits;  from 
this  decree  he  appealed  to  the  Court  of  Appeals,  where  his  case 
was  stricken  fiom  the  docket  because  he  had  failed  to  give  notice 
required  by  law.  The  case  went  back  to  the  Circuit  Court,  and 
on  another  hearin*g  there,  and  decree,  the  defendant  again  ap- 
pealed, and  the  Court  of  Appeals  held  that  he  was  not  estopped 
by  the  former  decree  and  affii'mance,  because  it  was  not  final. 
The' Court  say  :  "  If  the  decree  of  the  Court  of  Appeals  does 
not  end  the  controversy,  and  aiill  leaves  something  to  be  done  to 
enable  the  Court  ro  pronounce  a  judgment,  it  wiH  be  excusable 
on  an  appeal  from  such  final  judgment."     I  Hill,  CA.  458. 

"  For  the  appeal  from  the  final  decree  opens  for  cooeideratioa 
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all  prior,  or  interlocutory  orders,  or  decrees  any  way  connected 
with  the  merila  of  ihe  final  decree."     IL  456,  457. 

Now  will  any  one  say  that  the  decree  on  the  demuiTcr,  and 
which  is  pleaded  bere  in baraBliaviiig  been  aSirmed,  endstbe  con- 
troversy, and  leaves  nothing  farther  to  be  done  1  Does  it  not 
leave  more  to  be  done  ?  Does  it  not  leave  "  confusion  worse  con- 
founded t"  Firet,  it  orders  the  demuijer  to  be  overruled.  Here 
the  usual  mles  of  law  directed  the  Court  to  stop ;  having  reiused 
to  grant  the  prayer  of  the  defendant,  be  should  have  waited  for 
the  action  of  the  complainant  in  forwarding  his  case  to  a  beai'ing. 
But  no  I  The  Court,  in  hot  haste  takes,  the  cause  ojit  of  tbe  So- 
licitor's management,  and  proceeds  to  render  a  final  decree  upon 
the  bill  at  the  appearance  term,  by  decreeing  that  tbe  decree 
Bougbt  to  be  "  reviewed,"  ehoutd  be  set  aside.  This  was  more  than 
tbe  complainant  asked.  He  prayed  that  sucb  decree  should  be 
revei'sed,  after  being  "  reviewed."  He  was  willing  the  defendant 
should  have  a  beaiing — a  trial  according  to  tbe  forms  of  law — but 
tbe  CouTt,  adopting  tbe  mode  of  doing  things  at  Warsaw,  decided 
this  unnece3«ai7  delay,  and  so  puts  the  trial  aAer  the  conviction  I 
But,  as  ifsuddenlylookingover  a  precipice,  the  Couit  below  stops 
abort,  and  says;  "The  bill  of  review  is  retained."  And  from 
that  day  to  this,  neither  tbe  Couit  below,  nor  tbe  complainant 
in  that  bill,  but  defendant  here,  has  moved  a  step  in  that  cause  ; 
tbey  have  neither  moved  to  dismiss  or  try  that  bill  thus  "  retained." 

But  this  Couit,  I  trust,  will  hold  that  there  was  something  more 
to  be  done  in  that  cause,  ea  well  as  in  tbe  original  cause  by  it 
sought  to  be  reviewed.  That  the  "  cmtToverai/"  was  very  far 
from  faeiug  ended  by  the  decree  on  the  demurrer,  that  the  end 
was,  if  any  thing,  farther  in  the  distance — and  therefore  by  no 
means  a  final  decree. 

If,  then,  this  is  not  a  final  decree  upon  the  merits,  (and  if  it  had 
been,  there  must  have  been  a  verdict  of  a  Jury,)  then,  clearly,  it 
waa  within  tbe  control  of  the  Court  below,  on  re^-iew.  Let  it  be 
kept  in  mind,  that  we  have  not  predicated  our  writ  of  error  on 
the  decree  upon  the  demun'er,  but  on  a  new  bill  of  review  to 
review  and  reverse  that  decree,  which,  if  it  was  not  final,  is  clear- 
ly in  the  power  of  the  Court  to  do.  There  are  no  antborities 
to  the  contrary,  and  this  is  the  proper  course  where  the  decree  is 
enrolled.  If  we  had  brought  another  writ  of  orror  on  the  same 
decrBe,theatatutorylimitoffnurdays  would  have  barred  us.     And 
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if  we  arc  asked,  why  not  wait  till  the  final  decree  upoD  the  wbole 
couiroTersy,  and  carry  up  the  whole  case  t  We  answer,  first,  that 
the  Statute  gives, us  the  right  to  take  up  any  inteilocutory  de- 
cree: second,thattlie  decree  is  BO  unuBualand  unprecedented,  thai  if 
it  is  to  stand,  it  would  greatly  embarraAS,  and  prejudice  our  right* 
on  a  final  hearing.  Third,  if  we  are  ri^t,  and  should  be  so  ai]' 
judged,  it  will  save  vast  labor,  expense,  and  Uttgation,  wluch  itis 
the  duty  of  counsel  as  well  sa  Courts  to  regard. 

C.  J.  McDonald,  for  plaintiff  in  error. 

Upon  a  plea  of  a  decree  determining  tba  tights  of  the  parties, 
eo  much  of  the  former  bill  and  answer  must  be  set  foitb,  as  is 
necessary  to  show  that  the  same  point  was  then  in  issue.  Sar- 
riaon'a  Chancery,  223.  Story'*  Equitg  Plead.  6iO,  Seel,  791.  1 
Smith'$  Chan.  Prae.  222,  223. 

It  is  not  sufficient  to  allege  that  the  fonner  bill  or  decree  was 
for  the  same  matter,  but  it  must  be  set  forth  to  enable  the  Court 
to  judge  if  it  be  for  tbe  same.  The  defendant's  plea  in  this  case 
Bets  forth,  that  by  the  order,  decree  and  judgment  of  the  Supremo 
Court,  dismissing  a  writ  of  eiTor  brought  by  complainant,  the 
present  complainants  in  error  are  barred,  and  the  defendant  sets 
ttot  forth  in  his  plea,  either  bill,  demurrer,  writ  of  error,  or  judg- 
ment of  the  Supreme  Court,  so  as  to  enable  the  Court  to  decide 
whether  it  be  for  tbe  same  ;  but  the  whole  matter  rests  npoo  a 
simple  averment  in  the  ptea. 

There  was  no  hearing  of  the  cause  before  the  Supreme  CoaiL 
It  was  not  decided  by  the  Supreme  Court  on  the  merits,  nor  wu 
there  any  order  that  the  dismissal  of  the  writ  of  error  should 
amount  to  the  solemn  ofGrmance  of  the  judgment  of  the  Conn 
below  by  the  Supreme  Court.  Such  being  the  case,  the  dismi»- 
sion  of  the  writ  of  error  does  not  present  a  bar  to  the  complain- 
ant's bill  of  review,  any  iDore  than  if  no  writ  of  error  bad  been 
brought,  for  the  order  of  dismission  is  a  bar  only  when  the  Court 
doiermines  that  the  plaintiff  had  no  right  to  tbe  relief  sought  by 
the  bill.  Harriton'i  Chan.  223.  1  SmUk't  Ck.  P.  222.  Stmj'* 
Story'i  Equiti/  Plead.  611,  Sect.  793.  But  in  this  case  the  plain- 
tiff does  not  plead  the  dismission  of  the  former  bill,  but  the  dis- 
mission of  the  writ  of  error  by  the  Supreme  Court,  and  claims  thas 
f^f  dismission  is  a  ftrttw/affirmanceof  the  judgment  of  the  Court 
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below,  and  thftt  complainaTils  are  llierefore  barred  by  the  judgment 
of  ihe  Supreme  Court.  The  plea  is  not  direct,  but  argumentative, 
and  therefore,  inadmissible.  Willii'  Plead.  495.  Law  Lih.  25, 
P.  232.  The  plea  is  not  that  the  Supreme  Conrt  affirroed  the 
judgment  of  the  Court  below,  but  that  the  Court  dismissed  the 
writ  of  error,  which  was  a  virtual  affirmance  of  tbo  decree  of  the 
Court  bolnw.  The  affirmance  of  the  decree  requires  or  implies 
action.  It  is  contended  that  the  refusal  to  act  is  in  itself  an  affirma- 
tive action,  which  is  absui'd.  The  refusal  to  act  on  the  dismis- 
eingof  the  writ  of  cii'or,  upon  the  technical  exception  ofthe  want 
of  parties,  ia  neither  an  affinnance  nor  a  disaffirmance  of  the  de- 
cree, but  leaves  the  parties  in  the  position  they  were,  provided 
no  writ  of  error  had  been  sued  out.  Neither  tbo  Constitution, 
nor  the  Statute  of  organization  of  the  Supreme  Court,  declares 
that  the  dismission  of  a  writ  of  error  on  technical  gi-ounda,  sball 
amount  to  an  affirmance  of  the  decision  of  the  Court  below.  To 
prevent  delay,  or  to  prevent  the  Court  from  being  mode  the  in- 
strument of  delay,  was  a  great  object  with  the  founders  of  the 
Supreme  Court.  Hence,  the  Constitution  provides,  that  if  the 
plaintiffin  eri'or  shall  not  be  prepared  to  prosecute  bis  case  at  the 
first  term  of  the  Court  after  error  brought,  unless  prevented  by 
some  providential  cause,  it  should  be  stricken  from  the  docket, 
Bud  the  judgment  below  should  stand  affirmed.  But  this  provis- 
ion ia  applied  exclunively  to  cases  of  wilful  delay  in  preparation 
for  a  hearing  by  the  plaintiff  in  error.  Again,  the  Statute  of  or- 
ganization of  the  Supreme  Court  declares  that  the  Court  sball 
cause  to  be  certified  to  the  Court  below  its  decision,  and  awai'd 
such  order  and  direction  in  the  premises  as  may  be  consistent 
with  the  law  and  justice  ofthe  case,  which  decision,  so  rendered 
and  ordered,  and  direction  so  awardred,  shall  be  respected  and 
carried  into  full  effect  by  the  Court  below.  In  this  case  the  Su- 
preme Co»Tt  did  not  strike  the  case  Ciom  the  docket  for  want  of 
preparation  to  prosecute  it  by  the  plaintiff' in  error,  nor  was  any  de- 
cision made  by  the  Supreme  Couit  and  certified,  which  could  be 
or  was  to  be  carried  into  effect  by  the  Court  below.  The  Court 
dismissed  the  writ  of  eiTor  for  want  of  parties.  The  case  was, 
therefore,  by  such  dismission,  reduced  to  the  same  condition  in 
which  it  stood  before  error  brought,  without  a  judgment  of  affi""- 
snce,  either  by  the  Conrt,  the  law,  or  the  Constitution.  Ther' 
be  no  bar,  therefore,  to  the  complainant's  bill  of  review 
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Again  :  If  tliere  was  any  action  b^  the  Supreme  Court  on  the 
case  befui'e  it,  tlie  action  was  on  another  hill,  the  biU  of  the  op- 
posite party,  and  the  present  bill  is  not  filed  as  an  original  hill  to 
litigate  the  same  matters  which  had  been  settled  by  that  bill,  but 
mcfely  to  obtain  a  reversal  of  the  decree,  or  a  rel^earing  on  that 
bill ;  hence,  it  could  present  no  bar.  If  so,  any  attempt  to  ob- 
tain a  ivhearing  on  a  bill  of  review,  mig-bt  be  met  by  a  plea  in 
bar,  that  the  whole  subject  bail  been  determined  by  the  decree 
sought  to  bo  reviewed.' 

If,  upon  a  bill  of  review,  a  decree  has  been  reversed,  another 
billofreviewmay  be  brought  on  the  decree  of  revei-saL  2Smiti'i 
Ch.  Pr.  50. 

Judge  LtiMPKi.v,  having  been  a  stockholder  in  the  Bank  of  Co- 
lumbus at  the  time  this  writ  of  error  was  sued  out,  gave  no  opin- 
ioD,  and  did  not  pi'caide  in  the  cause. 

By  the  Court. — Warner,  J.  delivering  the  opinion. 

It  appears  from  the  tranaciipt  of  the  record  in  this  caase,  that 
a  bill  was  filed  in  the  Superior  Court  of  Twiggs  coanty,  against 
the  Bank  of  Columbus  and  others,  by  Charles  H.  Rice,  receiv- 
er of  tlie  assets  of  the  Bank  of  Macon,  and  a  decree  had  thereon 
upon  the  final  hearing,  which  was  duty  enrolled.  Afterwards, 
a  bill  of  review  was  filed  in  th^  Court,  by  Edward  Carey,  as- 
signee of  the  Bauk  of  Columbus,  to  reverse  the  decree  for  error 
apparent  upon  the  face  thereof.  To  this  bill  of  review,  a  demur- 
rer was  filed  by  the  defendant,  which  was  overruled  by  the  Court, 
to  which  the  defendant  excepted,  and  prosecuted  his  writ  of  er- 
ror to  the  Supreme  Court.  At  the  June  term  of  the  Supreme 
Court  at  Hawkinsville,  the  plaintilTs  writ  of  error  was  dbmiased 
for  want  of  proper  parties. 

Rice,  the  receiver  of  the  assets  of  the  Bank  of  Macon,  then  fil- 
ed his  bill  of  review  to  reverse  the  decree  made  in  the  cause,  on 
the  hearing  of  the  demurrer  to  the  first  bill  of  review,  for  error 
apparent  on  the  face  of  that  decree.  To  this  last  bill  of  review 
the  defendant  filed  his  plea,  in  which  it  is  alleged,  tfaat  after  the 
decree  was  made  by  the  Court  overruling  the  demurrer  to  the 
first  bill  of  review,  the  complajnant,  in  the  last  bill  of  review,  soed 
out  and  prosecuted  his  writ  of  error  in  the  Supreme  Coun,  to 
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review  and  correct  tho  eirore  in  sauI  decree,  retunwble  ro  ilie 
June  term  of  aaid  Supreme  Court  at  Hawkinaviile,  in  the  year 
18-17,  and  at  the  said  term  of  tlao  Supreme  Court,  by  the  oriler, 
decree  and  judgment  thereof,  the  said  writ  of  error  was  disniiBN- 
ed,  and  the  said  decree  in  said  complainant'ii  hill  of  complaint 
set  forth,  and  now  sought  to  be  reviewed  and  reversed,  was  then 
snd  there  virtually  affirmed  by  said  dismissal,  which  said  judg- 
ment of  dismissal,  is  now  of  file  and  of  record  in  stud  Supreme 
Court,  unrevoked,  and  in  full  force  and  eftcc' ;  all  of  which  mat- 
ters and  things  the  defendant  avers  to  be  true,  and  pleads  the 
same  in  bar  lo  the  whole  of  said  bill  of  complaint. 

To  this  plea,  the  complainant  demun'ed,  which  demurrer  was 
overruled  by  the  Court  below  ;  whereupon,  the  complai- 
nant excepted,  and  now  assigns  ihe  same  for  error  in  thiji  Couit. 

Three  questions  have  been  made  on  the  argument  of  this  cause 
for  our  consideration  and  judgment.  First,  aa  to  ihe  effect  of  the 
dismissal  of  a  writ  of  error  in  the  Supreme  Couit,  under  the  pro- 
vision of  the  amended  constitution.  Second,  whether  a  bill  of 
review  will  lie  in  this  State,  to  reverae  a  decree  in  Equity,  for 
error  apparent  on  the  face  thereof,  after  such  decree  has  been  af- 
fiiTned  by  the  Supreme  Court;  and  third,  as  to  the  Mujieiinti:!/  of 
the  plea  filed  in  this  case. 

[I.]  When  a  writ  of  error  ia  sued  out  and  prosecuted  to  the 
Supremo  Court,  it  operates  as  a  suporsedeas  to  all  fuither  pro- 
ceedings in  the  Court  below.  The  plaintiff  in  the  judgment  in 
the  Court  below,  is  delayed  in  the  fuither  prosecution  of  it,  un- 
til the  decision  of  the  Supremo  Court  shall  be  had  thereon.  The 
framers  of  the  Constiiuiion  intended  to  prevent  all  delay,  after 
tBo  first  tei-m  of  the  Supreme  Court,  except  for  providential  causes 
The  first  section  of  the  third  article  of  the  Constitution  declares, 
"  And  the  said  Supreme  Court  shall,  at  each  session  in  each  dis- 
trict, dispose  of  and  finally  determine,  each  and  evei  y  case  on  the 
docket  of  such  Court,  at  the  first  term  afler  such  writ  of  error 
is  brought ;  and  in  case  the  plaintiff  in  error  in  any  such  case, 
shall  not  be  prepared  at  such  first  term  of  such  Court  after  error 
brought,  to  prosecute  the  same,  unless  precluded  by  some  prov- 
idential cause  from  such  pi-osecution,  it  shall  he  stricken  from  the 
docket,  and  tke  judgment  of  the  Court  below  shall  stand  a£irmed." 
Prince' f  Dig.  909. 

It  was  urged  on  the  argument,  that  the  writ  of  enor  was  not 
VOL.  IV.  12  \ 
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beard  in  the  Supreme  Court  on  its  meritt,  but  was  dismissed  od 
a  technical  f^und,  for  want  of  proper  paitiee.  The  answer  to 
that  argument,  is  to  he  fuund  in  the  mandatory  language  of  the 
ConBtitation.  The  plaintiff  in  error  was  not  ffrepared,  at  the  fiist 
term  of  the  Court,  after  error  brought,  to  prosecute  tbe  sftme  for 
the  want  of  the  proper  parliet,  and  the  want  of  proper  parties 
waa  not  a  providential  cause ;  therefore,  the  writ  of  error  wa« 
dismissed,  and  by  operation  of  the  organic  law  of  the  land, 
the  jadgment  of  the  Court  below  stood  affirmed,  as  effectually  as 
if  the  cause  had  been  heard  on  its  merits,  and  a  judgment  of  af- 
iirmsnce  solemnly  pronounced  by  this  Court.  In  Haine*  rt.  lie 
State  of  Georgia,  2  Kellif,  290,  we  bad  the  same  question  presen- 
ted, and  we  ruled  in  that  case,  that  the  dismissal  of  the  writ  of 
enor  for  irregulaTity,  operated  as  an  affirmance  of  the  judgment 
below,  under  the  peculiar  provisions  of  our  amended  Constitn- 
tioD,  the  leading  feature  of  which,  is  to  pi^vent  delay  in  the  pros- 
ecution of  suits,  by  the  organization  of  the  Supreme  Coart,  after 
^  first  term  of  the  Court,  after  error  brougbl,  except  for  prov- 
idential cause. 

[2.\  The  decree  of  the  Court  below  having  been  afiSnned,  the 
next  question  is,  whether  a  hill  of  review  will  lie^Df  error  appa- 
rent ok  the  face  of  the  decree,  when  the  decree  has  been  before  the 
highest  appellate  tribunal  in  the  fttate,  and  an  affirmance  had 
thereoD.  A  bill  of  ivview  is  in  the  nature  of  a  terit  of  error,  and 
its  object  is,  to  procure  an  examination  and  alteration,  or  rever- 
sal of  a  decree  made  upon  a  foi-mer  bill,  which  decree  has  been 
signed  and  enrolled.  Story  ox  Pleading,  320,  Section  403.  In 
Mitford  on  Pleading,  69,  the  learned  author  says,  "  A  bill  of  re- 
view upon  new  matter  discovered,  has  been  permitted  even  af- 
ter an  sffinnance  of  the  deci-ee  in  Parliament ;  but  it  may  be 
doubted,  whether  a  bill  of  review  upon  error  in  the  decree  itself, 
pan  be  brou^t  after  affirmance  in  Parliament."  Mr.  Justice 
Story,  after  citing  the  foregoing  passage  from  Miljord,  gives  as 
a  reason  for  the  I'ule,  that  the  highest  appellate  Court  has  pro- 
nounced in  eftect,  that  it  is  not  eiTOneous.  Storg  on  Pleading, 
325,  Section  408. 

When  wo  take  into  consideration  the  declared  policy  of  our 
people,  as  manifested  by  their  organic  law  to  prevent  delay  in 
the  administration  of  justice,  we  entertain  no  doubt  in  holdii^. 
that  a  bill  of  review  will  not  Ue,^  error  a^arent  on  the  fact  of 
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<t  decree,  when  that  decree  haa  been  befoi'e  the  Supreme  Court 
on  a  writ  of  error,  and  the  judgment  of  the  Court  below  has  been 
affirmed. 

[3.j  It  is  urged  as  an  objection  to  the  plea,  that  it  does  not  set 
forth  the  aUire  record  of  the  judgment  of  the  Supreme  Conit 
If  this  was  a  plea  of  &  farmer  recovery  in  bar  of  tbe  complainant's 
Buit,  the  objection  might  be  valid,  and  the  authorities  citeil  appli- 
cable, but  it  ia  not  a  plea  of  a  former  i-ecovery  in  bar ;  the  ob- 
ject of  the  plea  is,  to  bring  to  the  knowledge  of  the  Court  a  Uad- 
iug  fact,  which  does  not  appear  on  the  face  of  the  complainant's 
bill.  The  leading  fact  brought  to  the  knowledge  of  the  Court  by 
the  pleaiB,thata  writ  of  eiTor  was  sued  out  from  the  judgment 
of  the  Court  below  on  the  demurrer,  to  the  Supreme  Couit,  and 
by  that  Court  dismissed,  which  is  distinctly  made  to  appear  on 
the  'fec«  of  the  plea,  in  auch  manner,  as  to  enable  tbe  complain- 
ant to  take  issue  thereon,  had  he  thought  proper  to  have  done  bo. 
Tbe  demurivr  of  the  complainant  to  the  defendant's  plea,  admit- 
ted that  there  had  been  a  writ  of  error  prosecuted  to  the  Su- 
preme Court  from  the  decree  made  by  the  Court  below,  on  the 
demurrer  to  the  original  bill  of  review,  and  that  the  same  had 
been  dismissed  in  that  Court ;  and  when  the  Court  below  ruled 
tbe-dismissal  of  the  case  in  the  Supreme  Court  affirmed  tbe  judg- 
ment of  the  Court  below,  it  did  nothing  more  than  obey  the  stem 
mandate  of  the  Constitution,  and  did  not  err  in  dismissing  tbe 
complainant's  bill.  Let  the  judgment  of  the  Court  below  be  af- 
firmed. 


No.  60. — Charles  H.  Rice,  Receiver  of  the  Assets  of  the  Bank 
of  Macon,  plaintiff  in  error,  v».  Hartwell  H.  Tarter,  The 
Bank  of  Coldhbus,  and  others,  defendants  in  error. 

[1.]  Gqaity  chum  we  not  embraced  in  ibat  claiue  of  the  ConaLitalion,  which 
requires  liereoJoiiU  to  all  cinl  eattt,  to  be  aued  in  [lie  counliea  where  Ihuj 

[S.]  According  to  the  iipirit  uid  analogies  of  onrConalitution  Kail  I.awi,aldte^ 
oaage  «f  Oosrta  of  Chascory,  the  inception  of  a  pFoceaditig  b  Eqoi^  HHi^r 


tzeabyGoOglc 


572  SUPREME  COURT  OF  GEORGIA. 

Rice  r«.  Tm^er  and  nihcra. 

some  iitlicrr  ucf  unut,  lliu  Cuurt  liaa  jiirisdieliou. 

[I].]  (Jenrrnllg,  all  the  porfieato  ■  joint  oblisHtiou  or  bonci,  mmit  lie  male  [w- 
--  lif»  lo  B  Kriit  (uumleil  ua  tlmt  obligstion  or  bouJ.  WImib  a  Hirvly  to  &  ji>iQt 
RDil  Birieral  oLli|iiticii],  i»  tat-din  Eniiily,  his  priuciiml  is  a  aeeesshty  puly,  \o 
prevfii I  circuity  of  ■i-Mon. 

[1.]  Exception  to  Ihc  jiiriwliction  of  the  Cmri  over  the  penon  of  one  defend- 
uiit.  ia  H  right  per«iiiiiit  lo  ibal  drrendanl,  and  caiiuat  lie  lakea  by  bis  ctHlr- 
fi'iiilaiit!!.  A  bill  ialileil  inthe  coiiaty  of  Tni^;^,  by  the  Rtctirera/tkt  Ba*k 
nf  Macon,  10  nel  afvlv  fur  (reiid,  md  awigntnent  of  b  icfaedule  of  note*  made 
by  tluit  Baiih.  to  tie  ficmi  of  Colunbui.  aguiiM  II.  H.  Toner,  an  iadom 
npnii  otte  of  laid  note*,  anil  against  whom  a  suit  at  Uw  «*at  pending,  in  &i-or 
oX  X\tB  Coliimbut  Bank  in  Ibnt  county,  uid  Tarverlwiog  reM<lent  in  aid  Koaa- 
ty  ofTwigj!!.  Held.  Ibat  the  niaken  of  olber  notes,  embmccd  it  said  Khed- 
nle,  resklcDt  in  ulber  cmiulieB,  and  agaiusl  tvbomsiiiuat  law  were  pendiiigiQ 
their  own  coiinlipsiDfuvor  of  tlie  Bniii  of  Colambvi,  respectively,  were  prop- 
erly mode  purtioa  to  Ute  canse  in  Equity  in  the  connly  of  Twiggs. 

In  Equity,  in  Twijjga  Superior  Coatt,  tried  before  Judge  Scab- 
borough,  April  Term,  18-18. 

This  was  a  Rill  in  Equity,  Rleil  by  the  plaintiS'in  error  ag&iiut 
Hattwell  H.  Tan-pr  and  William  M.  Tarver,  of  the  county  of 
Twiggs,  executors  of  Euffin  R.  Taner,  deceased,  John  Martin 
of  the  county  of  Jones,  Micliael  Watson,  and  Frederick  D.  Wim- 
herly,  of  the  couniy  of  Houston,  and  the  Bank  of  Columbus,  lo- 
cated in  the  county  oi  Muscogee. 

The  bill  charged  a  frauduleut  transfer  to  the  Bank  of  Colum- 
bus, by  the  Bank  of  Macon,  of  a  large  amount  of  its  assets,  wbeti 
.  it  had  slopped  payment,  closed  doors,  and  was  insolvent,  and  wilh 
a  view  of  giving  to  the  Bank  of  Columbus,  a  fraudulent  prefer- 
ence over  other  cieilitors  of  the  said  Bank  of  Macon,  contrary  to 
the  latvs  of  said  State ;  that  the  assets  oo  ttansfeii'ed,  consisted  of 
good  notes  on  persons  and  ilicir  indoi'sci^,  of  unquestionable  sol- 
vency, to  a  considerable  amount,  mora  than  sufficient  to  satisfy 
their  said  demand,  of  wlucli  ilie  Hank  of  Columbus  had  colletred 
or  sccui-ed  of  said  assets  i  consideiable  sum  of  money,  and  Had 
agi'eed,  at  the  time  of  said  fraudulent  tnin.>)f  er,  to  account  and  pay 
to  the  Bank  of  Macon  the  surplus  that  might  be  lefl  af\cr  retain- 
ing their  claim.  The  bill  further  alleged  that  the  Bank  of  Colum- 
bus had  brought  suits  on  the  transfened  notes  of  the  defendanU, 
TaiTor,  Martin,  and  VV'imberly,  and  Watson,  in  the  respectire 
a  of  their  residences.     The  bill  pmyod  that  the  Bank  of 
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Columbus  nliglit  be  dcciccd  to  turu  over  to  tiic  complainant.  Rice, 
the  whole  of  tlie  funds  collected  on  euid  ti'<tn»foiTcd  notes,  that 
the  same  miglit  be  apportioned  amongst  tlie  ereditow  of  tlie  Rank 
of  Macou,  agreeably  to  the  amount  of  tbeir  respective  demands, 
and  for  other  relief,  and  for  an  injunction,  enjoining  the  Bank  of 
Columbus  from  prosecuting  said  suits  upon  said  ti-ansfeiTcd  notea, 
and  the  defendants  therein  froin  paying  the  same  to  the  Baiik  of 
Cotumbus- 

Upon  the  6nal  trial  of  this  bill,  a  decree  was  rendered  in  favor 
of  the  compluinant.  Subsequently  a  bill  of  review  was  filed  by 
Edward  Carey,  the  Assignee  of  the  Bank  of  ColunibuH,  praying  a 
revicAv  and  revei-sal  of  said  decree,  which  bill  of  review  waa  de- 
murred to,  and  the  demurrer  was  overruled,  and  ^m  ilgtrcii  rc: 

Afterwards,  at  the  April  Term,  1848,  of  the  Court  below,  the 
said  bill  came  on  again  to  be  tried,  His  Honor,  Judge  Scarbor- 
ough, presiding,  when  the  counsel  for  the  defendants  moved  to 
dismiss  s^d  cause  upon  the  following  grounds  : 

let.  Because  there  was  no  equity  in  said  bill,  and  the  complain- 
ant showed  thereby,  that  he  bad  an  adequate  and  complete  relief 
at  law. 

2d.  Because  it  appeared  fully  by  said  bill,  that  the  Courl 
below  had  no  jurisdiction  of  the  same,  and  of  the  defendants 
thereto. 

3d.  Becauso  the  decree  rendered  on  the  final  ttial  of  eaid  bill, 
at  April  Term,  1845,  was,  at  the  October  Tenn,  1846,  of  the 
Court  below,  on  a  bill  filed  for  that  purpose,  reviewed,  revei'sed, 
and  set  aside,  on  the  ground,  among  other  things,  that  the  Court 
had  not  jurisdiction  of  the  bill,  on  the  trial  of  which  said  decree 
was  rendered,  and  that  the  judgment  of  reversal  operated  aa  a  dis- 
missal of  the  bill. 

Upon  hearing  said  motion  to  dismiss,  and  argument  thereon, 
the  Court  bcluw  ordered  and  deci'eed  that  the  said  bill  be  dismissed, 
BO  far  as  the  Jones  and  Houston  defendants  were  concerned,  and 
that  the  bill  should  bo  retained,  as  to  the  paities  in  Twiggs 
county. 

To  which  order,  decree,  and  decision,  the  counsel  for  the  plain- 
tiff excepted,  as  erroneous  ;  because,  by  the  laws  of  the  laud,  the 
saidpailies,defendanta  in  Jones  and  Houston  counties,  were  pi-op- 
cr  and  necessary  parties  to  said  bill,  and  wore  properly  made  de- 
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fend  aiits  thereto.  Antl  because  said  Couit  in  the  county  of  Twiggs, 
had  juiisdif  lion  oFnaid  cause,  and  all  the  parties  to  said  bilL  And 
because  the  psrtiea  defendants  had  waived  the  question  of  jtiri*- 
diction,  the  Bank  of  Columbus  by  answering  without  plea,  and 
the  other  parties  by  submitting  to  have  said  bill  taken  as  confessed 
against  them.  And  because  the  Bank  of  Columbus  could  not  le- 
gally take  adrantage  of,  nor  object  to  the  want  of  jurisdiction  over 
any  of  ihe  other  defendants,  if  they  choRe  to  waive  it,  even  if  said 
Court  in  Twiggs  had  not  jurisdiction  over  those  defendants,  with- 
out their  consent,  but  which  complainant  did  not  admit. 

Upon  these  exceptions,  the  erior  complained  of  is  asaigned. 

C.  J.  McDonald,  for  plaintiff  in  error. 

On  the  above  bill,  there  had  been  two  trials,  and  a  decree  on 
each  trial  for  complainant.  There  had  been,  in  the  first  place,  a 
demurrer  which  was  overruled.  After  the  final  decree,  Edward 
Cai'ey, assignee  of  the  Bank  of  Columbus,  filed  abill  of  review; 
to  which  bill  of  review,  the  defendants  demurred.  The  demur- 
rer was  overruled  and  the  bill  retained.  The  counsel  for  Carey 
called  up  the  bill  in  this  case,  and  moved  to  dismiss  it,  on  the 
grounds  stated  in  his  motion. 

1st.  Because  there  is  no  equity  in  thebilt,  andthe  complainsnt 
shows  by  his  bill  that  be  has  an  adequate  and  ample  reliefat  Law. 

The  bill  speaks  for  itself  in  respect  to  this  matter.  It  is  replete 
with  charges  of  fraud,  and  in  mattets  of  ftaud,  Courts  of  Equity 
and  Courts  of  Law,  have  a  concurrent  jurisdiction. 

2d.  Because  it  appears  fully  by  said  bill,  that  this  Court  has  no 
jurisdiction  of  the  same,  and  the  defendants  thereto.  This  ground 
ia  fully  answered  in  the  argument,  and  by  the  authorities  here- 
with submitted. 

We  maintain,  on  the  fourth  ground  of  error,  that  the  Superior 
Court  of  Twiggs  county  had  jurisdiction  to  decree  against  the 
Bank  of  Columbus.  The  object  of  the  bill  has  been  stated.  All 
the  notes  transferred  to  the  Bank  of  Columbus,  were  assigned  by 
one  instrument,  and  under  one  contract.  It  was  to  set  aside  that  as- 
signment, to  enjoin  the  collection  of  that  portion  of  the  assigned 
notes  sued  on,  and  have  the  same  paid  to  complainant, and  to  recov- 
er the  amount  which  had  been  collected  by  the  Bank  of  Cohimboi 
under  the  aesignment,  that  the  bill  was  brought.     Was  tha  lui- 
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jcct  matter  within  ihe  jurisdiction  of  a  Court  of  Chancei'y  1  This 
cannot  be,  and  haa  not  been  questioned.  With  the  ohjects  of  tlio 
bill,  wora  not  all  the  parties  neccssai'y  parties  7  It  is  not  preteod- 
ed  that  they  were  noc  It  is  conceded,  both  in  the  answer  of  the 
Bank  oiGolumbuB,  and  the  decision  of  the  Court  on  the  demur- 
rer to  the  bill  of  review,  that  the  Superior  Court  of  Twig'gs  coun- 
ty had  jurisdiction  to  decree  against  the  Bank  of  Columbus,  so 
far  as  the  notes  sued  in  the  county  of  Twig^  were  concerned. 
The  Couit  could  not  have  decreed  against  the  Bank  of  Columbus, 
if  it  had  not  been  a  party.  To  have  obtained  a  decree  against  iho 
parties  to  the  notes  sued  in  the  county  of  Twiggs,  the  Bank  of 
Columbus,  whose  assignment  was  impeached,  according  to  the 
rule  of  Equity  Pleading,  was  a  necessai'y  party.  Story't  Eq. 
Pleadingt,  74,76.  The  receiver  could  have  hadno  decree  against 
the  parties  in'Twiggs,  without  a  decree  at  the  same  time  avoid- 
ing the  assignment  to  the  Bank  of  Columbus. 

Were  the  parties  in  Houston  and  Jones  properly  made  defend- 
ants I  The  title  by  which  the  Bank  of  Columbus  claimed  the 
notes  sued  on  in  Twiggs,  was  the  identical  title  by  which  it  held 
the  notes  sued  in  the  other  counties.  The  bil!  prayed  anitijunc- 
tion  against  the  makers  and  indorsors,  against  the  payment  of  the 
notes  to  the  Bank  of  Columbus,  and  a  tmnefer  of  the  notes  sued 
on,  to  the  Receiver ;  and  under  its  prayer  for  general  relief,  the 
complainant  was  entitled,  by  the  case  made  by  his  bill,  to  a  de- 
cree for  the  payment  of  the  notes  to  him,  provided  the  assignment 
should  be  declared  void.  The  parties  to  the  notes  wei'e  necessa- 
ry paities  to  the  bill.  For  aller  the  transfer  to  the  Bank  of  Co- 
lumbus, payments  might  have  been  made  to  it,  or  new  obligE' 
tious  iocurred,  and  by  a  decree  for  a  re-transfer,  the  rights  of  the 
patties  might  have  been  compromitted,  had  they  not  been  made 
parties. 

When  Equity  can  do  complete  justice  to  sll  interests  connected 
with  the  object  of  the  suit,  so  as  to  prevent  iiiture  litigation,  it 
will  proceed  to  do  it.  Courts  of  Equity  delight  todo  justice,  and 
not  by  halves.  Story"!  Eq.  PI.  74.  The  paities  sued  in  Jones 
and  Houston,  do  not  complain  of  the  wantof  jurisdiction,  and  the 
Bank  of  Columbus  cannot  complain  ;  for  if  its  transfer  is  fraudu- 
lent, it  can  claim  do  benefit  from  a  reversal  of  the  de^ 
as  those  parties  are  concerned ;  and  there  is  no  '' 
the  decree  is  erroneous  in  that  respect,  ot  if  there 
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wna  nba:iiIo:ied  by  cnniplainant  on  the  argument.  According  to 
the  i-ulcs  which  govern  a  Court  of  Chancery,  then,  all  the  paitiet 
lo  the  bill  wore  proper  parties,  and  theCourt  of  the  county  of 
the  residence  of  cither  of  the  party  dofendants,  had  jurisdiction  of 
the  whole  subject. 

This  brings  us  to  consider,  if  there  is  anything  in  the  conetitu- 
fion,  which  controls  the  jurisdiction  or  changes  the  rules  of  Courts 
of  Chancery  in  this  respect.  And  here  I  ticg  leave  lo  remark, 
that  the  Court  below  entirely  misapprehended  my  argumcBt, 
when  he  says  that  I  maintained  that  the  constitution  of  the  Slate 
has  not  declared  in  what  county  a  defendant  shall  be  sued  in  a 
civil  case  in  the  Superior  Courlt.  I  laid  down  no  such  position- 
My  proposition  was,  that  the  Courts  of  Equ  ity  in  Georgia  are 
Courts  of  as  general  and  unlimited  jurisdiction,  as  the  Courts  of 
Chancery  in  England,  and  that  the  provisions  of  the  constitution 
have  no  reierence  to  the  proceedings  of  the  Superior  Courts  as 
Courts  of  Eqi»itj.  The  Superior  Courts  are  Courts  of  general 
juiisdiction.  Tlie  caitftiiulion  does  not  define  all  its  powers,  but 
only  prescribes  the  place  and  manner  in  which  certain  of  its  pow- 
ers shall  be  exercised,  giving  it  exclusive  juriHdictiou  in  specified 
cases,  as  all  cases  respecting  titles  to  land  and  the  higher  criminal 
ofiences  committed  by  whites.  The  Inferior  Courts  are  given 
emumrrent  jurisdiction  in  all  civil  cases,  (except  in  cases  respecting 
the  titles  to  lands,)  which  shall  be  tried  in  ihe  county  wherein  the 
defendant  resides.  Now,  if  this  section  resti'ains  the  jurisdiction 
of  a  Court  of  Chancery  to  the  county  in  -which  each  defendant 
resides,  it  certainly  gives  the  Inferior  Courts  concurrent  jurisdic- 
tion in  all  suits  in  Equity.  It  would  also  follow,  that  no  cansein 
Chanceiy  could  be  instituted,  so  as  to  embrace  defendants  resi- 
ding in  different  counties,  unless  it  was  a  case  against  joint  obli- 
gors or  joint  promisors,  for  cases  in  which  joint  obligors  and 
joint  promisors  are  defendants,  form  the  only  exception  in 
which  a  defendant  in  a  civil  case  may  be  sued  out  of  his  county. 

Hence,  it  must  follow  that  the  terms  "civil  cases,"  as  used  in 
die  constitution,  do  not  apply  to  cases  in  Chancery.  The  con- 
stitution of  1798,  as  originally  passed  and  adopted,  and  the  s«nse 
in  which  these  words  "civil  cases,"  had  been  previously  used, 
both  in  the  constitution  and  laws,  furnish  evidence  still  more  con- 
clusive, that  causes  in  Equity  are  not  comprehended  within  tbetr 
meaning.  By  the  constitution  of  1798,  the  Inferior  Courts  alone. 
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had  juriBdicdon  in  all  civil  cases,  except  cases  respecting  titles  to 
land.  Wat.  39.  The  Legialature  waa  vested  with  powei-  to  give, 
by  a  vote  of  two  thirds,  to  the  Superior  Ooiirts,  coticuirent  jurisdic- 
tion, lb.  This  Constitution,  asadopfcd,  required  civil  causes  to  be 
tried  in  the  county  of  tho  defendanL's  residence,  except  in  cases 
of  joint  obligors,  resiiJing  in  difTereni  counties,  which  may  be 
commenced  in  either  county ;  and  a  copy  of  the  petition  and  pro- 
cess served  on  tho'party,  &c.,  shall  be  deemed  asufficientsei-vice. 
Ibid.  The  Superior  Court,  at  the  time  of  the  adoption  of  the 
Constitution,  hcid  no  jurisdiction  of  Common  Law  cases,  except 
such  as  respected  the  title  to  lands  ;  audit  was  not  until  this  juris- 
diction was  conferred  by  Statute,  that  such  jurisdiction  could  tie 
exercised  by  it.  This  power  was  given  by  the  Act  of  7th  Feb'y, 
1799.  Wdlkim'  Dig.  C89.  That  Common  Law  jurisdiction 
alone,  whfl  conferred  on  the  Inferior  Courts,  is  established  by  the 
language  used  in  reference  to  the  mode  in  which  joint  obligors, 
residing  in  different  counties,  were  to  be  brought  before  tho 
Court,  vii :  by  serving  a  copy  of  the  petition  and  process,  (the 
Statute  mode  of  instituting  suits  in  civil  cases,)  on  the  defendant. 
Watkiiu"  Dig.622.  Corut.  Ib.39.  Again,  words,  in  the  Consti- 
tution are  to  be  inteqireted  according  to  their  signification  at  the 
time,'  For  the  signification  of  the  woi-ds,  "  civil  cases,"  wc  will 
refer  to  the  Statute  Book— and  first,  to  the  Constitution  of  1777, 
and  the  Judiciary  Act  of  1778.  And  if  any  plaintiff  or  defendant" 
in  civil  causes,  shall  be  dissaiisfied  with  the  determination  of  the 
Jury,  then,  and  in  that  case,  they  shall  be  at  liberty,  within  three 
days,  to  etiter  an  appeal,  &c.  Wadiiu,  1 4.  The  lii-st  section  of 
the  Act  of  1778,  dii-ecta  how  all  writsand  other  process,  ?>i«(j7ac- 
tifms,  shall  issue.  WatkiTtn,  S20.  The  second  section  directs  the 
manner  of  proceeding,  in  all  suits  of  a  civil  nature,  for  any  debt 
or  damages  and  excepts  fiom  that  manner  of  proceeding,  suits 
respectinglhe  titles  to  land,  in  which  tho  pai'ties  shall  have  tlio 
benefit  of  all  matters,  in  the  same  manner  as  if  suit  was  com- 
menced in  the  ordinary  forms  of  the  Common  Law  and  Etjuity. 
The  third  section  prescribes  the  mode  of  proceeding  in  causes  in 
Equity;  from  which  it  is  manifest  that  tbc  framers  of  theConsti- 
turion  and  laws,  at  that  early  day,  distinguidhrd  between  civil  ca- 
ses and  causes  in  oijuity. 

The  third  section  of  the  Act  of  1789,  prescribes  the  proceeding 
in  civil  cases,  allows  an  appeal  in  such  cases,  and  in  every  eiv3 
VOL,  IV  7a 
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eatt,  gives  b  stay  of  execution  60  days.  The  same  section  coo- 
fere  the  powers  of  a  Court  of  Equity  on  the  Superior  Court,  and 
requires  the  proofs  in  such  cases,  to  be  submitted  to  a  qtecial 
Jury,  declares  their  verdict  to  be^tia^,  and  directs  an  execution 
to  issue.  In  this  section,  the  distinction  is  clear.  In  civil  cases, 
there  is  an  appeal,  in  Equity  cases  there  is  none,  in  civil  cases 
there  is  a  stay  of  execution  sixty  days,  in  Equity  canses  thera  is 
no  stay.  Wat.  391.  The  same  distinction  is  kept  up  in  tbe 
the  Act  of  179a,  section  4.  Wat.  481.  See  alto  Act  of  Vim, 
Wat.  621,  in  which  in  suits  of  a  civil  nature,  the  proceedings  are 
directed  to  be  by  petition  andprocess,  and  mtt  m  Eqtiitybj  bill. 
This  was  the  last  Act  l^ore  the  formation  of  the  Constitulioii 
of  1798.  The  terms  "  petitioB  and  process"  ai-eused  iu  reference 
to  Common  Law  cases  alone,  in  th6  Act  of  1797.  Other  arga- 
mentB  aside,  it  !s  to  be  presumed  that  in  the  Consdtution  of  1798, 
the  words  were  used  in  the  same  relation,  and  with  the  same  ap- 
plication. But  what  is  conclusive  on  this  subject,  is,  that  the  Con- 
stitution of  1798,  did  not  repeal  the  Judiciary  Actof  1797,fiirtfaer 
than  their  provisions  were  in  conflict,  and  the  Coostitation 
is  entirely  silent  in  regard  to  the  mode  of  instituting  proceedings, 
either  at  Law  or  in  Equity.  The  Judiciary  Act  of  1797  was  still 
of  force  on  this  subject,  and  civil  cases  were  to  be  commenced  by 
petition  and  procesa,  and  Equity  causes  by  biU.  The  Coostitn- 
tion,  then,  in  directing  the  mode  of  proceeding  against  joint  ob- 
ligore,  residing  in  different  counties,  viz  :  by  serving  a  copy  of 
"  the  petition  and  process"  on  tbe  defendant,  bad  no  reference  to 
proceedings  on  the  Equity  side  of  tbe  Court ;  and  the  very  same 
sentence  which  clothes  the  Infeiior  Courts  with  jurisdiction  in 
all  civil  cases,  except  such  as  respect  the  titles  to  land,  fixes  tbe 
place  of  trial  to  the  county  of  tbe  defendant's  residence,  and 
makes  the  exception  in  the  case  of  joint  obligors.  I  think  it 
therefore  conclusive,  that  the  framera  of  the  Constitumn,  in  using 
the  tenns  "  civil  cotes,"  bad  no  reference  to  suits  in  Cbanceiy. 

It  may  be  asked,  then,  as  the  Constitution  is  silent  in  regard  m 
proceedings  in  Chancery,  what  authority  is  there  for  the  exercise 
of  such  powers,  by  tbe  Superior  Courts?  Or,  iu  Other  words,  is 
the  Act  conferring  such  powers,  Constitutional  T  There  can  be 
no  doubt  on  this  point.  The  Constitution  does  not  undertake  to 
specify  all  tbe  powers  of  the  Superior  Courts ;  nor  does  it  limit 
its  jurisdiction  to  the  specified  cases ;    nor  is  there  in  tbe  Coneti- 
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tution  anything  which  iohibits  the  LGgisIaturo  from  confening  on 
it  the  powera  of  a  Court  of  Chanr.ery.  The  State  CrovemmentB, 
unlike  the  General  Government,  (which  la  one  of  limited  powers, 
capable  of  exercising  no  authority  or  power,  except  what  la 
granted,)  are  unlitoited  in  their  powers  of  legislation,  except  so 
far  as  they  are  retrained  by  the  Fedei-al  or  State  Constitutions. 
There  is  notiiing,  either  in  the  Stale  or  Federal  Constitutiong, 
which  depnves  the  Legislature  of  the  power  ofconferringEquity 
powers  on  the  Superior  Couiis,  The  frames  of  theConatitiitiou 
of  1798,  not  content  to  rely  on  this  general  authority,  have  as- 
serted the  principles  and  affirmed  the  power  which  Legisla- 
ture certainly  possessed,  had  the  Constitution  been  silent.  In 
the  22d  Section  of  the  ]Ht  Article,  they  declare  that  the  General 
Assembly  shall  have  power  to  make  all  laws  and  ordinances  which 
they  shall  deem  necessary  and  proper  for  the  good  of  the  State,, 
which  ehall  not  be  repugnant  to  the  Constitution.  The  grant  of 
Equity  powers  to  the  Superior  Court,  is  not  vepugnant  to  the 
Constitution,  and  ia  iberefore  a  vaHd  grant. 

In  none  of  the  Constitutions  of  this  State  is  anything  said  in  re- 
lation to  a  Court  of  Equity;  yet  the  Legislature  has  uniformly 
conferred  Equity  powers  on  the  Superior  Courts. 

Having  established  the  constitutional  power  of  the  Legislature 
to  pass  the  Act  vesting  the  Superior  Courts  with  the  powers  of  a 
Courtof  Chancery,  and  that  the  restriction  in  the  Constitution, 
confining  the  jurisdiction  in  civil  cases,  to  the  county  of  the  de- 
fendant's residence,  applies  to  Common  Law  proceedings  entire- 
ly, it  remains  to  inquire  in  what  manner  are  the  powers  of  a 
Court  ofEquity  to  be  exerted?  The  answer  ie  obvious,  accord- 
ing to  the  long,  salutary  and  well  established  rules  which  have 
been  adopted,  both  in  England  and  the  States  of  the  Union,  reg- 
ulating proceedings  in  Chancery.  It  is  true,  that  in  defelvnce  to 
the  willof  the  framera  of  the  Constitution,  the  Court  will  require, 
in  most  original  cases,  that  the  suit  shall  be  brought  in  the  coun- 
ty of  the  residence  of  one  of  the  defendants,  but  it  is  not  necessa- 
ry that  the  defendant  to  an  Equity  proceeding  should  be  a  joint 
obligor  or  promisor,  before  he  can  be  brought  from  his  county. 
If,  according  to  the  rules  of  Chancery,  ho  ia  a  necessary  party  to 
the  bill,  he  may  be  brought  to  the  county  of  his  co-defendant. 
The  two  leading  principles  adopted  by  Couits  of  Chanc 
determining  the  proper  parties  to  the  suit,  are— First 
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nclits  of  no  man  shn.ll  bo  decided  in  a  Court  of  Justice,  unless  he 
himself  be  present.  And  second.  That  when  a  decision  u  made 
upon  any  particular  snbject-matter,  it  shall  provide  for  the  rights 
of  all  pei-sons  whose  interests  are  immediately  connected  with  it. 
Calvert  on  Partici,!.  These  rules  accomplished  one  of  the  princi- 
pal objects  of  s  CouLt  of  Chancery,  viz:  the  prevention  of  litiga. 
tion — and  are  perhaps  subject  to  but  two  exceptions;  that  when 
parties  are  beyond  the  jurisdiction,  or  are  so  numeiuus  that  it  is 
impossible  to  join  them  all,  they  need  not  be  made  partiea  to  the 
suit.     3  Mason,  318. 

I  have  already  shown  that  all  the  parties  to  the  original  bill  were 
necessarily  made  parties ;  that  the  object  of  the  bill  was  to  set 
aside  the  assignment,  get  possession  of  the  assigned  notes  which 
had  not  been  collected,  and  recover  the  sum  which  had  been  ool- 
lected.  All  the  parties  to  the  assigned  notes,  which  had  not  been 
collected,  were  necessary  paities,  that  they  might  bring  before 
the  Cuuil  all  equities  that  might  have  arisen  afler  the  Irsnsfor 
of  the  Bank  of  Columbus,  between  them  and  the  Bank,  that  they 
might  be  enjoined  fiom  paying  the  Bank,  and  that  according  to 
the  protifi  they  might  be  decreed  to  pay  the  Receiver. 

The  notes,  or  a  part  of  them,  had  been  sued  in  Twiggs,  and  the 
rule  is,  that  whenever  the  parties,  or  the  subject,  or  such  a  por- 
tion of  the  subject,  are  within  the  jurisdiction,  that  an  eficctual  de* 
cree  can  be  made  and  entered  so  as  to  do  justice,  the  jurisdictiDa 
can  be  upheld.  Hopkiiu,  223.  Ward  vt.  Arredimda.  If  the  pre- 
sent objection  to  the  jurisdiction  had  been  raised  by  demurrer,  or 
]>lca  to  the  jurisdiction,  it  could  not  have  been  sustained,  much  less 
can  it  be  supported  by  a  bill  of  review  aflertwo  decrees.  In  (be 
case  of  Gilbert  rs.  Thoma»  el  al.,  3  Kii:»/  580,  this  Court  held  that 
a  party  residing  out  of  the  county  who  has  any  interest  in  the 
matter  pending  before  it, may  in  a  Chancery  proceeding  be  brought 
out  of  his  comity. 

But  admitting  the  Court  had  no  jurisdiction  <^  the  person 
of  the  defendant,  it  is  too  late  to  object  to  it  afler  allowing  the 
bill  to  he  taken  pro  confeiso,  and  two  decrees, 

Atlaw,  unless  the  plaintiff  shows,  if  he  sues  in  a  Superior  Court, 
that  the  cause  of  action  occurred  in  an  exclusive  jurisdiction,  n« 
objection  can  be  taken  to  that  of  the  Superior  Courts,  Aod  if 
the  declaration  disclose  the  fact,  still  the  defendant  can  DM  demur, 
or  move  in  arrest  of  judgment,  but  must  plead  to  tlte  juTiadiction. 
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1  fhitt'j'n  Phadhgn,  478.  The  same  rule  provnils  in  Courts  of 
Chancery.  1  Da%ifC«  Chart.  Pmc.  Glfl.  If  the  ohjection,  on  the 
ground  of  jtiriadiciion,  is  not  taken  in  proper  tine,  either  by  de- 
murrer or  pica,  before  the  defend aitt  enters  into  his  defence  at 
larjre,  the  Cnurt  having  the  general  juriadiciion  will  exercise  it. 
1  Daniel  Ch.  Prac.  Gl,^.  ' 

In  all  pleas  to  the  juriBdiclion  of  the  Superior  Courts,  it  must 
be  ebown  that  there  ia  another  Court  in  which  justice  must  he  ef- 
fectually administered,  for  if  there  bo  no  other  mode  of  trial,  that 
alone  would  give  the  Superior  Court  jurisdiction.  I  Cltitti/,  479. 
1  Smith'!  Ch.  Prac.  218.  Dan.  717.  In  the  case  under  consid- 
eration, the  defendant  permitted  the  bill  to  be  taken  pro  conjciso. 
A  decree  was  rendered  against  it,  from  which  it  appealed;  it 
then  anflweved,  and  in  the  answer  submitted  to  the  Court,  wheth- 
er that  Court  hod  any  jurisdciion  to  decree  against  it,  whose  loca- 
tion and  place  of  doing  business,  was  in  the  county  of  Muscogee 
in  the  Slate  of  Georgia,  and  in  regard  to  Che  other  matten,  betides 
the  note*  tued  on  rn  the  county  of  7wiggg. 

In  the  first  place,  the  answer  leaves  to  inference  that  any  other 
Court  had  jurisdiction,  and  in  the  noxt  place,  it  admits  that  the 
Court  had  jurisdiction  to  decree  against  it  so  far  as  :he  notes  sued 
on  in  the  county  of  Twiggs,  ivere  concerned.  This  concession  ad- 
mits all  that  is  asked  in  favor  of  the  jurisdiction  of  the  Court  in 
Twiggs,  for  if  that  Court  had  jurisdiction  for  one  purpose,  it  bad 
jurisdiction  for  all  purposes.  10  JoAn.  Rep.  59G.  It  would  not  do 
justice  by  halves. 

The  third  ground  occupied  in  the  motion  is,  that  on  a  bill  of  re* 
view,  filed  for  the  purpose  the  decree  was  reviewed,  reversed 
and  set  aside,  and  that  the  judgment  of  reversal  operated  as  a 
dismissal  of  the  bill. 

The  objection  that  the  decree  was  reversed  and  eet  aside,  and 
that  ibe  revei'sal  of  the  decree  amounted  to  a  dismissal  of  the 
bill,  could  not  be  taken  advantage  of  by  motion.  If  such  thing 
could  be  heard  at  all,  it  must  be  brought  before  the  Court  by  plea. 

If  a  party  proceed  in  Law  and  Equity  { 
party  must  answer  before  be  can  move  to 
317.     The  motion  must  grow  out  of  ifae  j; 

Judge  Lumpkin  gave  no  opinion  in  thii 
holder  in  the  Bank  of  Columbus  when  thl 
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£y  (A*  Court. — NiSBET,  J;  delivering  the  opiaion. 

By  refemng  to  the  facts  of  this  case,  it  will  be  Been  tfaftt,iipoii 
motion,  the  Ciixiuit  Judge  diemiBaed  the  complun&nt's  bi]t,  as  lo 
two  of  the  defendants,  to-witi  those  residing  in  the  county.  <tf 
Jonet  and  in  the  county  of  Hauttom,  It  was  conceded,  in  the  ar- 
gument, that  the  bill  was  dismissed,  as  to  them,  because  the  Court 
had  not  jurisdiction  over  them,  in  the  county  of  Ttciggt,  where 
the  litigation  waa  conducted.  The  question  made,  is  wfaelber  the 
defendants,  residing  respectively  in  the  county  of  Jonet,  and  the 
county  of  Houtton,  couH,  in  a  suit  in  Chancery,  be  required  to 
answer  in  the  county  of  Tifiggi,  where  another  ofthe  defendants, 
H.  H.  Tarver,  resided. 

[1.]  In  Gilbert  m.  Thotnat,  el  al.  3  Kelly,  578,  this  Court  de- 
termined, that  Equity  cases  are  not  embi'aced  in  that  clause  of 
the  Constitution  which  requires  defeudauts,  in  all  etvit  eatct,  to  be 
sued  in  the  counties  where  they  reside.  There  is,  therefore,  uo 
constitutional  objection  to  the  jurisdiction  claimed  over  the  de- 
fendants resident  in  the  counties  of  Jonei  and  Hoitatott.  I  shall 
not  attempt  to  review  or  strengthen  the  argument  upon  this  point, 
deeming  such  attempt  wholly  useless.  Our  confidence  in  the 
correctness  ofthe  decision  in  Gilbert  vt.  Thoma*,  has  been  con- 
firmed by  the  argument  of  thiscause.  A  contrary  decision  would 
restrict  within  narrow  limits,  the  juiiadiction  of  Chancery, 
and  greatly  abridge  the  beneficent  utility  of  that  branch  of  the 
Judiciary.  Upon  sufficient  reason,  upon  authority  and  upon  all 
expediency,  we  are  satisfied  that  the  GonstitutioD  receired  ita  tnie 
exposition  in  that  case. 

But  because  Equity  causes  are  not  within  ihe  limitadons  of  the 
Constitution,  it  does  not  follow  that  a  complainant  in  Equity  h«s 
a  rambling  commission,  (to  use  the  language  of  the  counsel  for 
the  defendant  in  error,)  to  bring  his  suit  in  any  county  in  the 
State,  where  he  may  choose  to  locate  it.  Nor  does  it  follow, 
that  where  the  suit  is  properly  located,  the  cotnplainant  may 
drawdefendantsout  of  their  own  counties  necessarily  and  uni- 
versally, to  answer  in  the  county  where  the  suit  is  broughL 

[3.]  We  bold  that  the  inception  ofthe  suit  in  Equity,  must  be, 
according  to  the  spirit  of  our  Constitution  and  laws,  and  according 
to  the  usage  of  our  Courts  of  Chancery  from  the  beginning,  in 
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some  one  county  where  the  Court  has  juiisdiction.  By  reaaon 
of  the  residence  of  a  defendant,  or  on  some  oiher  account,  the 
Court  roust  have  jurisdiction  where  the  litigation  is  pending. 
The  first  matter  of  inquiry,  will  bo,  whether  the  Court  had  juris- 
diction of  this  suit  in  the  county  of  Tirigg*.  If  it  had,  then  oc- 
curs the  main  question,  whether  in  Twiggs  the  Cotirt  had  juris- 
diction over  the  non-resident  defendants.  If  it  had  not,  it  is  man- 
ifest that  those  non-resident  defendants  could  not  be  called  to  an- 
swer there.  It  is  not  made  a  question,  directly,  in  this  writ  of  error, 
whether  the  Court  had  jurisdiction  over  the  Bank  of  Columbus, 
another  defendant  to  the  suit  in  Ticiggt.  It  will  be  necesaaiy, 
notwithstanding-,  in  order  to  a  fair  discussion  of  the  points  made, 
to  inquire  Into  that  also. 

First,  then,  was  this  bill  properly  brought,  in  tbe  county  o( 
Twiggi  /■  The  bill  is  brought  hy  the  Receiver  of  the  Bank  of 
Macon,  and  charges  that  that  Bank,  being  insolvent,  fraudulently 
assigned  to  the  Bank  of  Columbus,  which  claimed  to  be  a  creditor, 
a  schedule  of  notes,  amounting  to  some  twenty  or  thirty  thous- 
and dollars.  Among  these  notes,  one  was  made  by  WaKon, 
Wimbevly  &  Co.,  (the  defendants  who  resided  in  the  county  of 
Houtlon,)  and  indorsed  by  H.  H.  Tarver  ;  and  one  other  made 
by  John  Martin,  who  resided  in  the  county  of  Jtma — that  the  ti- 
tle to  these  notes  is  in  the  Bank  if  Macon  or  the  Receiver — that 
the  Batik  nf  Cehimbag  had  collected  a  considerable  amount  from 
tbe  schedule  of  notes  so  transferred — that  npon  the  notes  made 
by  the  defendants,  Wation,  Wimherli/  4*  Co.,  and  indorsed  by 
H.  H.  Tarver — and  upon  that  made  by  the  defendant,  Martin, 
suits  had  been  instituted  by  the  Bank  of  Columbui  in  the  counties 
respectirely,  of  Twiggs,  Jbnet  and  Houtton,  and  were  now  pend- 
ing; that  the  effects  thus  fraudulently  transfeiTcd,  rightfully  be- 
long to  the  Receiver,  for  distribution,  rateably,  among  the  bill 
holders  of  the  Bank  of  Macon  ;  and  that  by  the  contmct  of  trans- 
fer between  that  Bank  and  the  Bank  of  Columbus,  what  remained 
of  the  transferred  effccls,  after  paying  the  debt  due  the  latter  in- 
stitution, was  to  be  returned  to  the  former,  and  that  afler  paying 
thatJebt,  there  remained  a  laigo  balance.  The  bill  prays  that 
the  suits  in  Taiggs,  Jones  anil  Houtton  be  enjoined ;  that  the  de- 
fendants thereto,  bo  enjoined  from  paying  their  notes  to  tho  Bank 
of  Columbus;  that  it  be  decreed  to  pay  to  the  complainant  its 
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collections  upon  tho  tiBnafuiTed  notes  ;  that  the  transfer  itself  be 
annulled,  and  for  general  relief. 

Upon  the  cuse  made  by  the  bill,  H.  H,  Tar*-or,  resident  in  the 
county  of  Twiggs,  was  a  debtor  to  the  complaioiiiit.  The  trans- 
fer carried  the  legal  title  of  the  note,  upon  which  he  was  indor- 
ser,  to  the  Baxk  tif  Colambut,  as  ako  tho  possession.  I  cannot 
ace  why,  these  things  being  so,  it  was  not  competent  for  the  Re- 
ceiver to  sue  Tarver  in  tho  county  of  his  residence,  for  the  pur- 
pose of  asserting  its  equitable  interest  in  that  note,  and  by  settling 
aside  the  transfer,  enforee  its  collectioo.  For  such  a  pnrpoee, 
Chancei'y  had  jui'isdiction  in  that  county.  Again,  the  Bank  of 
Columbus  had  sued  Tarver  at  Law,  upon  the  note  in  that  county. 
To  enforce  the  rights  of  the  complainant,  an  injunction  of  that 
pending  suit  was  necessary,  and  was  accordingly  prayed. 

The  juiiediction  attached  in  the  county  of  Twiggt,  where  the 
Columbttt  Bank  had  instituted  suit,  by  way  of  injunction,  not 
alone  upon  that  Bank,  to  restrain  its  farther  prosecution  of  that 
euit,  but  also,  by  way  of  injunction  upon  the  defendant,  Tarver, 
to  restrain  him  from  paying  tho  debt.  By  the  fraudulent  tranafer 
of  the  notes  to  the  Columbut  Bank,  it  had  acquii'ed  an  unconsci- 
entious advantage  over  the  Bank  of  Macm,  and  its  creditots. 
The  bill  charges  that  the  transfer  was  made  by  a  person  purport- 
ing to  act  as  Praident  of  the  Mactm  BaHk,  without  authority  so 
to  act.  To  make  that  fraudulent  transfer  available,  the  suit  was 
brought  against  Tarter.  This  fraud  was  notexaminableatLaw, 
by  the  Bank  of  Macon.  She  was  no  patty  to  the  suit  at  Law, 
and  could  not  become  a  paily.  To  assert  her  lights — to  aoseit 
the  itfceiV^*  rights  in  behalf  of  her  creditors,  it  was  necessary 
to  invoke  the  aid  of  a  Couit  of  Chancery,  to  investigate  the  al- 
leged fraud,  and  until  that  could  be  done,  to  enjoin  the  parties  in 
the  suit  at  Law.  The  injunction  process  would  be  returnable  in 
the  county  whei'e  the  litigation  was  pending ;  It  wouH  spring  out 
of  that  litigation,  and  operate  on  the  parties  in  the  Jbntm,  where 
the  euit  was  brought.  The  Couit,  in  the  county  of  'I\i>iggt,  ac- 
quiring Jurisdiction  by  way  of  injunction,  would  retain  it  ior  re- 
lief. 1  Daniel's  Ch.  Praclitx,  S63,  4.  AnJerton  vt.  Lewit,  1  Bn. 
429.     Eden  on  Injunctioni,  14,  15,  78. 

If,  upon  these  views,  the  suit  in  Chancery  was  primarily  well 
brought  in  the  county  of  Twiggs,  there  can  be  no  doubt  that  the 
Columbu*  Bank,  was  not  only  a  proper,  but  a  necessary  party. 
Her  title  to  the  effects  transferred,  was  directly  assailed  by  the 
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bill.  She  is  charged  wilh  procuring  a  fraudulent  transfer,  nnd 
tbe  main  object  of  tbe  bill  was  to  set  aside  that  transfer.  Nat 
only. so,  but  a  decree  is  prayed  that  she  refund  to  the  complain- 
ant, a  large  sum  of  money  charged  to  have  been  collected  on  the 
tratisfened  notes.  She  is  materially  tuterested  in  tho  sul^ect-mat- 
ter  of  the  suit.  The  Court  could  not  deci'ee  against  her,  as  to  the 
3lir»«-note,  without  her  being  before  it.  She  wasentitlcd,  upon 
the  most  familiar  pritjciples  of  E(]uity,  to  be  heard  upon  her  title. 
The  btU  would  hare  been  deoiurrahle,  if  she  had  not  lieen  mode 
B  party.  She  was  interested  a^ai«if  the  complainant's  demand. 
Where  an  individual  is  in  the  actual  enjoyment  of  the  suliject- 
matter  of  Rie  suit,  or  has  an  interest  in  it,  either  in  possession  or 
in  expectancy,  which  is  likely  either  to  be  defeated  or  diminished 
by  the  plaintiff 's  claim,  in  such  a  case,  he  has  an  immediate  in- 
terest in  resisting  the  demand,  and  is  a  necessary  party.  1  Da»- 
i^i  Ck,  Praetiet,  338,  339.     2  Caltvrt,  285. 

I  assume,  with  a  view  to  what  remains  to  be  said,  that  the  sub- 
ject-matter of  the  suit  is  cognizable  in  a  Caurt  of  Chancery ;  that 
the  jurisdiction  of  that  Court  in  Gooi-gia,  is  co-tei-minous  with 
the  State,  in  a  case  properly  made  for  its  exercise ;  that,  in  this 
case,  the  Court  had  jurisdiction  in  the  county  of  Ttciggi,  so  far 
as  the  defendant,  H.  H,  Tarver,  and  the  Bank  of  Columfnu  are 
concerned.  The  suit  being  properly  brought  in  that  county,  hod 
the  Court  there  jurisdiction  over  the  defendants  resident  in  JoHti 
and  Hmutoml  The  question  of  jurisdiction,  as  to  those  defend- 
ants, depends  upon  those  rules  in  Equity,  which  regulate  the  joitk- 
der  of  parties.  The  question  is  not  alone  whether  they  wem 
necessary  parties.  But  were  they,  upon  any  well  established  rule 
of  Equity,  properly  made  parties  t  I  appieheiid  the  question  of 
jurisdiction  does  not  depend  alone,  upon  tho  necessity  of  their 
being  parties.  So  &r  as  the  Tareer  note  is  concerned,  it  might 
be  conceded  that  they  were  not  necatary  parties.  Without  them 
the  Court  could  have  decreed  as  to  all  the  questions  in  issue  be- 
tween the  cam^ainani,  the  Bank  of  Macon,  and  //.  H.  Tarvfr. 
Let  this  be  so ;  then  I  say  that  is  not  conclusive  against  the  juris- 
dtctioR.  If|  on  other  accounts,  it  was  according  to  the  usages 
of  Courts  of  Chancery  in  England,  and  ihe  law  legulating  ihe 
making  of  parties,  competent  to  join  these  dofendnnts  and  b'iiig 
them  before  the  Court ;  in  that  event,  the  Court  had  jurisdiciinn. 
For  there  be'sg  in  Georgia  no  constitutional  Hmilnti<)n  as  to  vesi- 
Tou  IV  74 
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dence,  the  jurisiliction  oT  Chancery  here  pervading  the  whole 
State,  I  apprcbeiid  the  ijueation  is,  after  all,  &  question  ofrigfatAil 
or  wrongful  joinder  of  paitiea. 

Ah,  however,  it  is  in  accoi'dance  with  all  the  aaalogtea  of  our 
law,  that  parties  should  not  be  drawn  out  of  their  own  counties- 
to  anewer  in  a  Court  of  Justice.  I  do  not  hesitate  to  say,  that  it 
is  the  duty  of  the  Courts  to  see  to  it,  that  they  are  only  so  drawn, 
in  caees  of  obvious  necessity,  or  of  manifest  expediency — sndi 
necessity  or  expodicncy,  of  course  never  transcending',  however 
they  might  fall  short  of  settled  rules,  as  to  the  making  of  parties. 
The  rule  for  making'  parties,  is  sometimes  a  mie  of  necessity. 
Cases  do  occur,  where  a  Chancellor  cannot  decree  at  III, because 
of  the  uoiijciiridcr  of  pai-ties ;  and  the  bill  will  be  dismissed,  unless 
either  as  plaiuiiff  or  defendant,  they  are  brought  beforethe  Court. 
But  it  is  founded  mainly  in  convenience.  Hence,  the  making  of 
parties  is  left  very  much  to  the  discretion  of  the  Court ;  yet,  thit 
discretion  has  reference  to  certain  general  principles  of  Chancerf 
administration. 

[3.]  There  is,  in  fact,  no  rule  upon  this  subject,  of  aniveisalap- 
.plication.  Who  are  proper  parties,  has  always  been,  and  must 
ever  be,  a  perplexing  question.  This  (juestion  is  itself,  a  title  in 
the  law,  upon  which  great  learning  has  been  expended,  without 
the  ascertaintnent  of  a  rule  by  which  every  case  may  ite  deter- 
mined. Indeed,  approximating  as  near  as  may  be  to  such  a  mle, 
the  Courts  and  commentators  have  been  compelled  to  leave  each 
recurring  case  to  he  determined,  somewhat,  by^its  own  facts  and 
circumstances.  The  rules  found  in  the  elementary  books,  and 
drawn  by  different  wiitent,  from  the  adjudicated  cases,  vary 
somewhat  from  each  other.  Courts  of  Equity,  according  to  Jf>. 
Calcert,  adopt  two  leading  principles  for  the  detei'mination  of 
the  proper  parties  to  a  suit,  to-wit :  First,  The  rights  of  no  man 
shall  be  decided  in  a  Court  of  Justice,  unless  he,  himself,  be  pres- 
ent. Second,  "When  a  decision  is  made  upon  a  particular  sub- 
ject-matter, it  shall  provide  for  the  rights  of  all  persons  wfaoee  in- 
tereMs  are  immPiliately  connected  witii  it.  Calrerl,  1,2,  3.  There 
is,  unquestionably,  another  principle  di-awn  from  these  two,  upon 
which  the  rule  ifsts ;  that  is,  the  avoidance  pC  s  multiplicity  of 
suits,  and  the  prevention  of  future  litigation.  Eijuity  delights  in 
the  completeness  and  conclusiveness  of  her  justice.  '  She  will  not 
administer  it  by  halves,  and  she  abhoi  ■  a  multiplicity  of  said. 
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She  suiTfeyB  the  whole  field  of  liiigation,  which  is  opened  by  the 
case — inquires  aftev,  and  bringa  before  her,  all  whu  have  inter- 
ests to  be  affected,  or  rights  to  be  protected,  if  it  be  practicable 
to  bring  tbem  before  her,  and  ahapes  her  decrees  so,  thatjustice,  in 
one  bearing,  may  be  meted  out  to  ail.  On  the  other  hand,  she 
wilt  not  encumber  her  records,  and  liarrass  paities  with  litigation 
and  costs,  by  constraining  the  appearance  of  those  who  have  no 
interests  in  the  aubject-matter,  and  who  have  not  such  a  connec- 
tion with  it,  as  may  make  their  appearance  neceaaary,  in  order 
to  avoid  after  litigation.  These  three  principles,  upon  which  the 
party  rule  is  based,  are  thus  summai-ily  expressed  by  LordRedct- 
dale — "It  is  the  constant  aim  of  a  Court  of  Equity  to  do  complete 
justice,  by  deciding  upon  and  settling  the  rights  of  all  persons  in- 
terested in  the  subject  of  the  suit,  to  make  the  performance 
of  the  order  of  the  Court,  perfectly  safe  to  those  who  are  com- 
pelled to  obey  it,  and  to  prevent  future  litigation."  Mil.  PI.  164. 
The  same  eminent  authority  lays  down  the  rule  in  the  following 
words :  "  All  persons  materially  interested  in  the  subject,  ought, 
generally,  to  be  parties  to  the  suit,  plaintiffs  or  defendants,  how- 
ever numerous  they  may  be,  so  that  the  Court  may  be  enabled  to 
do  complete  justice,  by  deciding  upon  and  settling  the  rights  of 
all  persons  interested,  and  that  the  orders  of  the  Court  may  be 
safely  exscuted  by  those  who  may  be  compelled  Co  obey  them, 
and  future  litigation  may  be  prevented."     Mii.  PL  164. 

Lord  Hardteiek  says,  "  The  general  rule  is,  that  if  you  draw 
the  jurisdiction  out  of  a  Court  of  Law,  you  must  have  all  persons 
parties,  before  this  Court,  who  will  be  neceasaiy  to  make  the  de- 
termination complete,  and  to  quiet  the  question."  Poore  v». 
Clarke,  2  Atk,  515.  •Z«nJ  Tiurlow  says,  "  All  persons  having  an 
apparent  right,  must  be  brought  into  Court,  before  the  Court  will 
do  anything  which  may  aflect  their  rights."  1  Vem.  29,  Sir 
William  Grant  says,  "As  far  as  it  is  possible,  the  Court  endeav- 
oiB  to  make  a  complete  decree,  that  shall  embrace  the  whole  sub- 
ject, and  determine  upon  :he  rights  of  all  parties  interested  in  the 
estate."  Pack  vi.  Clinton,  19  V.  58.  Lord  Etdon  adopts  Lord 
Redeidale'a  rule,  substantially  as  follows  ;  "  The  Strict  iiile  is, 
that  all  persons  materially  interested  in  the  subject  of  the  suit, 
however  numeroui^  ought  to  be  made  paities,  that  there  may  be 
a  complete  decree  between  all  parties  having  material  interests." 
16  V.  325,  Cockbum  w.  ThomptoH.     Such  are  the  views  of  five 
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of  the  greatest  of  the  Brilieh  Chancery  lawyers  upon  this  snb- 
ject,  all  substantially  agreeing,  yet  not  with  perfect  identity.  The 
Tule,  88  quoted  from  Liord  Redetdale,  is  faltest  and  most  satiifac- 
tory,  and  baa  been  very  generally  adopted  in  England  andiathw 
country.  Interest  is  the  grand  criterimi — immediate  interest  in 
the  subject  of  the  suit ;  yet,  not  the  only  one.  What  cODStitnlas 
interest,  has  always  been,  and  must  ever  be,  dependent  upon  the 
case.  In  the  United  States,  Lord  Redadale's  rule  has  received, 
veiy  generally,  the  approval  of  the  Courts.  Slory't  Eq.  PI,  See- 
72.  Cooper'g  Eq.  PI.  33,  34,  125.  Hiteheoek  vt.  SerUmer.  3 
John.  Cat.  311,  215,  317,  319,  Ivy  w.  Wirtt,  1  Wati.  C.  C.  R. 
517.  CaldweU  v».  Tagart,  i  Peters,  199.  Wendell  tx.Foi*  Rem- 
sa'.eer,  1  JafiRt.  Ch.  R.  319.  Hoxie  w.  Carr,  1  Smmm.  172.  WU- 
ting  rs.  Bank  of  Uu  United  State*,  13  Peter*.  6  to  24.  Hopkh* 
vt.  Page,  2  Brock.  20.  Chrutie  w.  Herrick,  1  Barhomr,  860,  261. 
2  Paige,  18,  HaUeU  v».  HalleU.  As  the  rule  is  one  of  conve- 
nience, it  may  be  relaxed  when  it  is  extremely  difficult  or  impos- 
sible to  biing  the  parties  before  the  Court.  Adair  vt.  Tke  fiem 
River  Company,  11  Vetey,  429.  Cockbum  v*.  Tie»p*om,  16  TV 
*ey,  321.  IViter  vt.  BlachUy,  1  John.  Ck.  R.  438, 439.  2  Paige 
R.  18.      Story',  Eq.  PI.  Sect.  78. 

Aflera  review  of  the  audiorities,  Jfr.  Calvert  catoBalo  Hit  eaa- 
clusion,  that  the  interest  muse  be  id  the  ol^eet  of  the  suit.  A  dis- 
tinction which  Mr.  Story  seems  to  think  worthy  of  considermtiaii. 
but  which  does  not  appear  to  me  to  vary  tnateriatly  the  rule,  as 
usually  stated,  since  an  interest  on  the  subject  must  involve  an 
interest  iu  the  object,  and  an  interest  in  the  object  must  grow  ool 
of  an  interestin  the  subjoci,  1  Calcert  on  PartUt,  11,  Story* 
Eq.  PI.  Sect.  72,  76,  187. 

In  the  argument  of  this  cause,  stress  was -laid  upon  the  &ct 
that  the  Columbus  Bank  was  the  chief  party  in  interest.  And 
it  was  claimed  that  in  consequence  of  her  great  interest  in  the 
subject,  she  ought  to  hav-e  been  sued  in  the  comity  of  her  loo- 
tion.  Her  pat-amount  interest  is  conceded,  atxl  if  llie  joinder  of 
parties  depend  on  the  amount  of  interest,  she  was  improperly 
called  to  answer  in  the  county  of  Ttoiggt.  But  it  does  noL  Nor 
does  the  fact  that  she  was  tbo  paity  defendant,  principally  inter- 
ested, require  that  the  proceeding  in  Equity  should  have  been 
primarily  in  the  county  of  her  location.  I  have  already  vaitm.' 
vored  to  show  that  the  bill  was  well  brou^t  in  ^aiggt,  and  lint 
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she  was  properly  made  a  party  there.  That  the  bill  might  have 
been  brought  in  the  county  of  Mutcogee  against  the  Baxk  of  Co- 
lumlm,  ia  clear.  But  if  it  had  been,  the  question  of  jui-isdiction 
as  to  the  defendants  resident  in  Jona  and  Houtton,  would  have 
been  pi'ecieely  the  same  as  it  is  now.  If  these  defendants  could 
not  be  joined  in  Twiggs,  they  could  not  be  joined  in  Mutcoget. 
Their  relation  to  the  case  in  either  event  would  be  the  same. 
They,  for  the  same  reason  that  they  object  to  the  jurisdictton  in 
Twiggi,  would  have  objected  to  the  jurisdiction  in  Mutcogee. 
Neither  the  primary  location  of  the  jurisdiction,  nor  the  right  of 
the  complainant  to  call  the  defendants  in  Jonet  and  Houatoit,  to 
answer,  itepends  upon  the  relalice  amount  of  intei'CBt  held  in  the 
subject  of  the  suit,  by  the  different  parties.  This  Court,  of  course, 
cannot  notice  those  reasons  of  policy  which  it  was  stated  in  ar- 
gument, induced  the  complainant  to  make  Twiggs  the  theatre  of 
this  litigation.  If  the  law  gives  to  him  an  election  in  this  regard, 
we  care  not  to  know  the  reasons  which  controlled  his  choice. 

The  record  discloses  the  fact,  (hat  H.  H.  Tamer,  the  defendant 
in  Tv)i^*  county,  is  indorser  upon  the  note  made  by  WaUon, 
'Wvmherly  if  Vo.,  the  Hatuttm  defendants.  It  is  upon  this  in- 
dorsement that  ibe  Bank  of  Colttmhua  sued  him  at  law  in  Twiggt, 
and  It  ia  upon  this  indorsement  that  the  Receiver's  bill  seeks  to 
make  him  liable.  So  far,  therefoi'e,  as  Walton,  Wimberly  i[  Co., 
the  Houston  defendants,  an  concerned,  there  cannot  be  a  doubt 
but  that  they  were  property'inade  parties.  In  cases  of  joint 
obligations  or  bonds,  all  the  obligors  and  obligees  are  required  to 
be  made  parties.  In  relation  to  joint  obligors,  there  are  excep- 
tions which,  stand  upon  special  grounds.  Stores  Eg.  Pleadings, 
Seel.  169.  16  Vesey,  336.  3  Atk.  406.  Edwardam  Parties,  99, 
103.     Caivert  on  Parties,  Section  14,  CA.  3,  Page  235, 339. 

The  rule  has  been  carried  so  far  as  to  declare,  that  where  the 
obligation  is  several  aswell  as  joint,  all  the  obligors,  principals  as 
well  as  sureties,  must  be  joined,  to  avoid  circuity  of  action  ;  be- 
cause they  are  entitled  to  contribution,  and  because  they  are  en- 
titled to  the  Eissistance  of  each  other  in  taking  the  account  of 
what  remains  due  on  the  bond.  An  indorser  is  certainly,  upon 
these  principles,  entitled  to  have  his  principal  made  &  pany. 
The  principal  is  liable  over  to  him,  and  circuity  of  action  must  be 
■voided.  Upon  this  ground  atone,  if  there  were  none  other,  0- 
iedeioa  o£  the  Court  was  erroneous  as  to  the  Housttn  defeni' 
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Maddoxti.JackMM.SAth.Am.     Angrrtfein  vt.  Cl^irie,    2   Difl. 
738.     3  Swawtt.  U7  note.     Cockbum  rt.  TAompum,  16  Vetey,  326. 
Bland  v».  WinUr,  1  Sim.  4  Ste.  246.     Stary't  Ej.  PI.  Sect.  169, 
CA.  4.      1  DanieW  Ch.  Prac.  361,  3li2.     Freeman't  R.  127. 

The  object  of  this  bill,  which  stands  in  advance  of  all  others,  u 
to  sbt  aside  the  transfer,  and  to  assert  tbe-iDterest  of  the  Bank  of 
MaeoH  ID  the  notes  embraced  in  it.  That  transfer  embraced  all 
the  notes.  By  it  the  title  at  law  passed  to  the  Bank  of  Columbia, 
to  them  all,  and  all  the  defendants  hecame  thereby,  until  it  is  an- 
nulled, debtore  to  the  Bani  of  Cotun^MS.  Their  ll&bility,  although 
separate  and  distinct,  was  transferred  to  the  Bank  of  Columlmt 
by  one  and  the  same  instrument,  and  if  reToked,  it  ought  to  be 
revekiid  by  one  and  the  same  decree.  Until  that  decree  is  btd, 
the  title  of  that  institution  remains  good.  Until  enjoined,  her 
suits  at  law  against  theae  non-resident  defendants,  could  be  right- 
fully pressed  even  to  judgment  and  collection.  And  until  enjma- 
ed  from  so  doing,  they  are  at  liberty  to  pay  their  indebtedness  to 
her  ;  for,  aside  from  the  proceedings  in  Court,  the  record  shows 
no  notice  to  them  that  her  title  was  fraudulent.  Because,  there- 
fore, of  all  these  things,  it  seems  to  me  that,  the  complainant  wag 
entitled  to  the  process  of  the  Cooit  returnable  in  TwiggM  county, 
to  enjoin  the  suits  at  law,  and  to  enjoin  them  from  making  settle 
nenta  with  the  Bank  of  Columhut.  The  transfer  sought  to  be  an- 
nulled, embracing  the  debts  of  all  the  defendants,  so  connected 
them  with  the  complainant,  as  to  make  it  necessary  to  a  decree 
which  would  cover  the  equity  of  his  case,  that  they  should  all  ap- 
pear before  the  CourL  Complete  justice  could  not  be  otherwise 
done  to  binft  A  decree  which  would  not  bind  any  parties  but 
Taroer  and  thb  Bank  of  Columbut,  would  be,  according  to  the 
facta  of  this  case,  but  half  justice  to  the  complainanL  And  Equi- 
ty will  not  deal  out  justice  by  halves. 

Id  Whaley  v*.  Daioton,  S  ScA.  ^  Lef.  367,  "Lord  Re,U*daie  de- 
cided, that  where  there  was  a  general  right  claimed  by  the  bill 
and  covering  the  .whole  case,  a  demurrer  would  nol  be  allowed, 
although  the  defendants  bad  sepante  and  distinct  rights.  In  the 
case  of  the  Mayor  of  York  v*.  Pilkmglon,  1  Atk.  282,  a  bill  to 
<juiot  the  plaintilTin  a  right  of  fishery,  was  supported  on  demurs 
I'er  against  several  defendants  claiming  distinct  rights,  and  al- 
though there  was  no  privity  between  them  and  tfae  plaintil^  yet 
he  had  a  general  right  of  sole  and  separate  fiiiiery  extending  to 
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all  of  them.  Such  a  case  was  hcIJ  necessary  for  the  sake  of 
peace,  and  to  prevent  a  multiplicity  of  auita.  Upon  the  same 
ground  the  bill  in  Whaley  v>.  Dawson,  was  sustained.  In  the 
case  before  me,  the  plaintiff'  hns  a  g'eneral  right,  to  wit :  the  right 
to  annul  the  assignment  of  all  the  debts  of  the  defendants,  and  to 
be  reinstated  in  bis  position  as  ihe  creditor  of  them  all.  He  sets 
forth  a  title  in  Equity  to  the  entire  schedule  of  notes,  and  asks  a 
decree  for  account  against  all  the  parties  on  them.  The  rights  of 
the  defendants  as  debtors,  are  sepai'ate  and  distinct ;  yet  are  they 
not  bound  together  by  the  one  act  of  assignment,  and  thus  tied  as 
it  were,  to  the  pluntiff! 

Let  uB  now  sea  how  far  the  defendants  are  interested  in  the 
object  of  this  suit.  They  are  interested  in  the.  question,  as  to 
who  shall  be  the  ownere  of  their  notes  respectively.  A  contest 
is  in  progreas  between  the  two  Banks  for  the  ownership  of  their 
notes ;  each  institution  claiming  that  they  shall  account  to  it. 
To  this  contest  they  are  not  indifferent  spectators.  The  equities 
subsisting  between  them  and  the  Bank  of  Macon,  may,  for  aught 
that  is  known  to  this  Court,  make  it  necessary  to  them,  that  that 
issue  be  determined  in  favor  of  the  Bank  of  Macon.  In  the  event, 
for  example,  it  may  turn  out  that  these  defendants  have  set-oifB 
against  that  Bank,  not  allowable  against  the  Bank  of  Columbus. 
Or,  on  the  other  hand,  equities  may  have  spi'ung  up  between 
them  and  the  Bank  of  Columhua,  intervening  the  transfer  and  the 
institution  of  this  suit,  which  ought  to  be  heaixl  and  protected 
here;  because  not  allowable  if  the  decree  should  cast  the  owner- 
ship upon  the  Bank  of  Macon.  Or,  if  in  either  case  allowable, 
yet  not  without  increased  peiil  and  inconvenience  to  them. 

Let  it  be  conceded  that  these  defendants  are  not  necessary 
parties,  yet  is  it  not  manifestly  convenient  in  every  point  of  view, 
for  them  aa  well  as  for  the  plaintiff,  that  they  all  appear  liti- 
gatU'  with  the  other  parties,  and  that  by  one  decree  all  rights  be 
settled.  The  rule  as  to  parties,  is  founded  in  convenience  more 
than  in  any  thing  else.  And  if,  as  is  yielded.  Chancery  has  a  dis- 
cretion as  to  parties,  would  it  not  subserve  the  ends  of  early  and 
complete  justice,  to  exercise  it  in  this  case  in  favor  of  the  juris- 
diction %  For  myself,  I  entertain  no  doubt  about  it.  In  annwer 
to  nil  these  things  it  may  be  said,  that  the  plaintiff  could  procecil 
against  each  of  these  defendants  severally  in  the  counties  of  their 
residence.     So  be  may  ;  but  non  icquilur  that  he  must.      A  corn- 
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parison  of  the  conveniences  of  many  eereral  suits,  and  one  deci- 
dinj;  all  the  ri^ts  of  all  parties,  would  cast  tfae  balaoee  in  tkwor 
of  the  one,  bo  far  as  the  defendants  are  concerned,  largely  id  faror 
nf  one,  so  far  as  the  plaintiff  is  concerned.  The  cuat  «d)icli  wonU 
fall  upon  the  defendants  in  the  joint  suit,  respectively,  would  &II 
short  cf  the  cMt  of  a  seveivl  suit  It  is  not  the  spirit  of  Chance- 
ry to  turn  this  complainant  over  to  a  multiplicity  of  suita.  Chan- 
ce ly  jurisdiction  is  not  so  restricted  as  to  patronize  litigation.  It 
is  the  gi'eat  jurisdiction  of  peace  and  i«pose.  The  strong  ground 
upon  which  these  parties  ought  tu  be  retained,  is  the  avoidance 
of  a  multiplicity  of  suits — a  favorite  object  with  Courts  of  Chan- 
cery. Ch.  KtMt  M  Bn»kerh^f  vi.  Broten,  G  /oAm.  Ck.  ft.  151. 
The  question  might  be  pertinently  put,  cut  bona  t  What  good  can 
grow  out  of  a  number  of  several  suits  here!  What  additional 
■ecu  "ity  to  rights— what  reduction  of  coats — what  greater  conve- 
nience t  None!  verily  none.  AsaChancellor,  looking  to  the 
completeness,  speed  and  convenience  of  die  Chancery  adminis- 
tration, and  feeling  the  imperative  obligation  to  avoid  a  multipb' 
city  of  suits,  I  cannot  heutate  in  my  judgment,  that  as  to  the  de- 
fendants in  the  counties  of  Jimet  and  Houtton,  this  bill  was  im- 
properly dismissed. 

[4.]  Independent  of  these  general  views,  the  decision  of  the 
Court  most  be  reversed  upon  another  ground.  The  non-resident 
defendants,  as  to  whom  the  bill  was  dismissed,  not  having  answer- 
ed, the  bill  was  taken  as  confessed  as  to  them.  Tkey  do  not  ex- 
cept to  the  jurisdiction.  The  exception  is  taken  by  their  co-de- 
fendant, the  Baitt  ^Coltimbut.  Now,  the  right  to  question  tbo 
jurisdiction,  is  pertonal  to  tke  very  partitt  over  mkom  it  U  alUgei 
the  Court  hoM  no  juriMdictum.  Their  co-defendants  cannot  plead 
it,  or  demur,  or  move  to  dismiss.  The  Court  has  juriadictirai  in 
this  case  over  tlie  subject  matter ;  it  is  over  the  peiaons  of  these 
defendants,  that  it  is  claimed  it  wants  jurisdiction.  A  plea  to  the 
jurisdiction  of  the  Court  by  reason  of  non-Tesidence,  is  matter  iu 
abatement.  It  does  not  go  to  the  merits.  If  snstained,  the  bill 
would  be  retained  as  to  the  other  defendants,  properly  befotv  the 
Court.  If  the  jurisdiction  be  well  founded  as  to  them  and  the 
plaintiff,  it  is  matter  for  the  Court  -to  determine,  hvw  far  it  wOl 
proceed  to  decree  without  the  presence  of  other  partteat  when  it 
comes  to  examine  into  the  merits.  Story's  Eq.  PI.  Seett.  238, 
544.  1  Story't  Rept.  Harrium,  AdaCrvt.  Warren  et  ai.GA.  11 
Feters,  S.  C.  Repe.  393.     Let  the  judgment  be  teveraed. 
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No.  61. — Caltin  LEiBY,  plaintiff  ID  error,  w.  Hardy  Dukham, 
defendant  in  error. 

[1.]  Defeaduit,  by  deed,  •olU  lauJ  in  See  la  Joel  LoHoq,  and  bound  liim- 
■eir,  bit  bein.  die.  to  warrant  mid  forever  defouii.  tbe  rigbi  and  lille  [bureuf. 
lolbe  purah.iser,  oguinst  Iho  claim  ofhiinseirmiii  all  other  pcrauos  whoiusoever. 
Joel  L'lftoQ  made  a  limilar  couveyanco  and  WHrrantj'  to  CuKiu  Li.iiry,  (he 
plsintiff:  Held,  That  ui  action  may  be  msiatHined  by  I.eary,  as  imsigiiee, 
Bgaiiut  Dnrham,  for  a  breach  of  tbe  coveoanl,  by  ihowiug  that  dower  has 
been  auigupd  nnl  of  the  pi-cmbea,  since  Leary  came  into  pmisewiiin,  in  fiivur 
of  [be  wMjoworihograuturnf  Duihiin;  iiulwitb*tiuidiu^  ibe  rccunJ  t'uiled  lu 
diKliMO  that  a  writ  ut  poHeuioii  bad  U»ued  iu  beludf  <if  tbe  Duwa^et. 

Covenant.  Tried  before  Judge  Scarbokouoq,  in  Twiggs  Su- 
perior Court,  April  Term,  1848. 

Thia  action  was  predicated  upon  a  covenant  of  warranty  con- 
tained in  a  deed  of  conveyance  of  certain  lands  from  the  defen- 
dant in  error  to  one  Joel  Lofton,  who,  by  a  subsequent  deed,  con- 
veyed the  pi^emisea  to  the  plaintiff  in  eri-or,  with  wari'aniy.  The 
covenant  of  wan-anty  contained  in  the  deed  fi-om  Durham  to  Lof- 
ton, ia  in  the  following  words,  to  wit :  "  And  the  said  Hardy  Dur- 
ham, for  bimaelf,  his  heird,  executors  and  Bilminiatratore,  tbe  said 
bargained  premises  unto  ibe  said  Joel  Lofton,  bia  heirs  and  as- 
Bigna,  will  warrant,  and  forever  defend  the  right  and  title  thereof, 
against  themselves,  and  against  tbe  claim  of  all  other  persons 
whatever."     The  breach  alleged  was  in  the  usual  form. 

Upon  the  trial  it  was  shown,  that  tbe  lot  of  land  number  59,  in 
tbe  lOlh  District  of  Houston  county,  being  one  of  the  tiacts  of 
land  conveyed,  was  subject  to  the  claim  of  dower  of  Mrs.  Bras- 
well,  as  tbe  late  vridow  and  relict  of  Robeit  A.  Beall,  deceased. 
That  bor  dower  in  that  lot  had  been  admeasured  and  laid  off  lo 
ber  under  a  writ  of  dower  regularly  sued  out  by  the  commission- 
era  appointed  for  that  purpose,  and  wbtcb  was  made  the  judg- 
ment of  the  Court. 

Tbe  deeds  from  Dnrham  lo  Loflon,  and  from  Lofion  to  Leary^ 
were  read  in  iividence  to  tbe  Jury.  It  was  also  proven  upon  tbe 
trial,  tfaat  Durham  was  infoi^ned  of  the  application  for  dower 
whilst  tbe  application  was  pending,  and  before  final  judgment 
thereon. 

The  plaintiff  then  proved  the  value  of  the  dower  laid  r 
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assig'ned,  and  closed  hi«  ca«e.  No  testimony  having  been  ofTered 
on  the  part  of  the  defendant,  the  Court  below  proceeded  to 
charge  the  Jury,  that  the  evidence  submitted  was  not  suSicicnt  to 
aulhoiize  a  recovery,  when  the  plaintiff  submitted  to  a  non-suit, 
with  leave  to  move  to  set  aside  the  same,  and  reinstate  the  case 
upon  the  following  giuunds: 

Ist,  Because  the  Court  erred,  in  dctemiiningthat  a  judgment  of 
a  Court  accepting  and  approving  the  acts  of  commissioners  ap- 
]>oihtcd  to  lay  off  and  assign  to  the  widow  of  the  late  Robert  A. 
Beall,  her  dower  in  said  tract  of  land,  and  making  the  same  tbo 
judgment  of  the  Couit,  was  not  of  itself  sufficient  evidence  of  a 
breach  of  covenant  of  warranty,  in  the  deed  from  Dutbara  to  Lof- 
ton, for  Raid  lot  of  land,  without  proving  also  an  actual  ouster  or 
eviction  of  the  plaintiff,  who  was  tenant  in  possession,  and  defen- 
dant in  said  suit  for  dower,  or  proof  of  his  surrendering  the  dow- 
er after  said  judgment  on  said  suit  for  dower. 

2d.  Because  the  Couit  erred  in  determining,  that  a  judgment 
of  a  Court  of  competent  jurisdiction  unreversed,  awarding  ao 
eviction  of  a  delendant  in  a  aoit  for  dower,  was  not  sufficient  evi- 
dence of  an  ouster  and  eviction,  without  proof  of  sun'ender  of 
dower  after  judgment  therefor,  to  constitute  a  breach  in  a  deed  of 
warranty  of  title  against  all  claims,  without  proving  an  actual 
ouster  and  eviction  of  the  defendant  in  a  suit  for  dower,  or  the 
Burrendeiing  up  by  him  of  the  dower  after  a  judgment  against 
him  for  that  purpose. 

Upon  hearing  argument,  the  Court  betow  over-ruled  sud  mo- 
tion, upon  the  following  grounds ; 

1st,  Because  the  evidence  in  said  case  showed  no  eviction 
proven  ;  a  judgment  recovered,  not  being  sufficient  to  prove  it  to 
the  Jury  on  the  tiial  before  non-suit,  nor  was  any  evidence  of  tliat 
BO  it  offered. 

Sd,  That  the  deedof  wan'anty  from  defendant,  contains  no  war- 
ranty against  incumbrances,  and  that  dower  is  an  incumbrunce. 

3d.  That  there  has  been  proven  no  liteach  of  covenant  of  war- 
ranty of  title  in  fee,  the  fee  being  Ftill  in  plaintiff,  with  an  incum- 
brance of  dower  for  life. 

4th.  That  the  proof  given  in  said  cause,  showed  nothing  but 
an  incumbrance,  and  covenants  against  incumbrances  do  uot  ruit 
with  the  land  ;  and  hence  assignee  cannot  sue  in  this  action  under 
the  deed  and  other  proofs  in  this  cause. 
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To  which  decision  of  the  Couit  below  and  the  grounds  thereof, 
the  counsel  for  the  plaiotiS'  excepted,  and  assi^  the  same  for  er- 


Keli.v  &  Giles,  for  plaintiff  in  error. 

S.  T.  Bailey,  for  defendant  in  error. 

John  M.  Giles,  forplBintiffineiror.msde  the  following  points: 

1.     The  Court  erred  in  deciding  that  the  evidence  showed  no 
eviction  ;  a  judgment  recovered  not  being  sufiicioDt  evidence  of 


The  evidence  offered  by  the  plaintiff  in  the  Court  below,  to 
prove  a  breach  of  the  covenant  sued  ou,  waa  an  exemplificalion 
of  a  petition  for  aasignmetit  of  dower  in  the  Supeiior  Court  of 
Houston  county,  by  Duke  and  wife,  and  such  pi'oceedingH  subse- 
quently had,  as  are  usual  and  according  to  the  Statutes  of  the 
State,  and  proof  of  notice  to  the  defendant  of  the  pending  of  the 
application  for  dower. 

The  peculiar  nature  of  the  proceeding  for  assignment  of  dower, 
render,  a  subsequent  dispossession  in  fact  by  wiit  of  possession, 
unimportant.  Commissioners  are  appointed,  who  with  a  survey- 
or enter  upon  the  l&nd,  admeaauve,  lay  off  and  assign  the  dower. 
They  make  a  return  which,  if  approved,  is  made  the  judgment  of 
the  Court,  and  this  judgment  is  declared  to  ha  final  and  conclunve 
betweenthe  parties.  Frince'i  DigeH,i5d.  Is  not  the  tenant  in  dow- 
er effectually  and  legally  put  in  possession  of  her  estate  in  the 
land,  by  the  entiy  and  assignment  of  the  commissioners,  subse- 
quently coniii'med  by  the  judgment  of  the  Court  t  Is  not  the  ten- 
ant in  possession  ofthe  land,  ousted  by  the  entiy  and  survey  of 
the  commissioners  ?  Is  not  (he  land  used  and  taken  possession 
of  by  them,  and  is  it  not  in  cuHodia  legit,  until  the  final  determin- 
ation ofthe  application? 

But  even  if  these  proceedings  did  not  actually,  as  well  as  le- 
gally oust  the  plaintiff,  yet  there  are  some  respectable  authorities 
which  hold  that  actual  expulsion  from  the  land,  by  writ  of  posses- 
sion, need  not  be  shown,  even  where  a  i«covery  has  been  had  in 
ejectment,  but  that  the  judgment  of  recovery  is  sufficient  to  p" 
a  breach.      WiUiam$  v».    Witherbee,   1  Aikin't  R.  233,  ' 
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Greenl.  En.  §244.     HauUm  v».  Bucknn;  4  Dana'a  K.  R.  254, 
cited  4   Kent,  470,   n.   h.     Dmry  vt.  Shumway,  1  CJtip.  110,  cit- 
ed 1  E7.  S.  Dig.  G87,  Sec.  308. 

Most  of  the  (leciaionH,  I  apprcbenil,  which  hold  that  an  sciual 
diapoaeesaion  by  writ  o£ Aab.Jae. po*t.  is  necessary,  w^re'madein 
suits  upon  the  covenant,  fur  quiet  enjoyment.  Korts  rt.  Carpem' 
ter,  5  Johm.  R.  120.     Kerr  vt.  Skaw.  13  Jokni.  R.  236. 

Waldron  vs.  Mr.Carty,  3  Johns.  472,  and  others,  are  cited  to 
support  the  doctrine  that  an  actual  eriction  is  necessaiy  to  con- 
stitute a  bleach  of  the  covenant  of  warranty,  when  they  are  decis- 
ions upon  the  covenant  of  quiet  enjoyment. 

But  the  covenant  of  warranty  in  this  case,  is  of  the  right  aad 
title. 

In  South  Carolina  it  has  been  settled  that  neither  covenant  is 
equivalent -to  a  covenant  of  seisin  or  of  title. 

But  though  that  view  of  the  covenant  may  not  be  correct,  yet 
the  covenant,  in  express  terms,  binds  the  covenantor  to  toarraat 
and  (f^/ftiiJMe  ri^^'aniJfE'/e  against  the  claim  ofal!  persons  wbom- 
snever.  This  certainly  goes  farther  than  a  mere  warrantyof  pos- 
seaaion.  It  waiTanis  the  possession,  the  right  of  posseBsion,  and 
the  right  of  property.  Now,  in  this  case,  by  a  proceeding  in  a 
Court  of  competent  juriadiction,  of  which  Durham  had  notice,  « 
claim  of  doiver  has  been  eatablished,  and  the  right  of  possession, 
and  the  right  of  property  for  life,  fixed  in  the  applicant  by  a  final 
and  conclusive  judgment.  Durham  has  acquiesced  in  this  pro- 
cecding — at  lea^t  he  has  not  stepped  forward  and  prevented  this 
claim  from  being  established,  as  his  covenant  bound  him.  Is  not 
the  covenant  broken!  Of  what  avail  is  it,  that  [admitting  ittobe 
the  fact)  Leary  has  a  mere  naked  poaseasion,  divested  of  all  right 
and  title,  and  which  may  at  any  time  be  determined,  if  it  has  not 
alfady  been  deleiTnined? 

Will  the  Court  require  him  to  hold  on  to  the  shadow,  (when  the 
substance  is  gone,)  until  he  is  put  out  by  the  strong  arm  of  the 
law }  Why  require  him  to  push  bis  defence  to  the  ultima  Ikule 
of  litigation  1  It  is  upon  the  supposition  that  Durham,  who  has 
not  defended  the  right  of  title  befoi'e  judgment,  hut  has  allowed 
judgment  to  go  against  his  covenantee,  will  at  last  come  forward 
and  save  his  right  and  title,  just  as  it  Ja  in  its  laat  agony!  But  such  a 
supposition  is  unreasonable.  It  is  now  too  late  to  defend  the 
claim  of  dower.     Is  it,  on  the  other  hand,  i«asonable  to  snppme 
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tbat  the  paiticn,  who,  after  eo  much  pains,  and  after  so  long  de- 
lay, have  the  estate  ihey  have  been  seeking,  wiihin  their  grasp 
will  now  abandon  ill  Will  they  dash  to  the  ground  the  cup,  just 
as  they  have  brought  it  to  their  lips  1  Will  they  surrender  the 
right  of  possession ,  and  the  right  of  property  which  they  have  con- 
tended for  anccesiifutly,  merely  because  ihey  have  not  actual  pos- 
session, when  it  ia  in  their  power  to  obtun  it  1 

But  it  will  be  remarked,  that  in  those  cases  where  it  has  been 
held  necessaiy,  in  suits  upon  covenants  of  warranty,  to  pror  ethe 
execution  of  the  writ  of  posaesaion,  in  addition  to  the  jud^ent  of. 
recovery,  the  judgment  was  in  ejectment,  which  was  not  conclu- 
sive upon  the  right  or  title.  It  only  gave  the  lessor  a  present 
right  of  entry— but  a  subsequent  action  might  have  been  brought 
by  the  party  evicted,  and  the  former  judgment  would  be  no  bar. 
But  our  case  is  different ;  we  seek  to  prove  a  breach  by  showing 
a  claim  of  title  which  has  been  fixed,  finally,  and  conclusively,  in 
the  claimant.  Our  right  and  title  to  the  estate,  recovered  by  the 
claimant,  is,  beyond  redemption,  lost. 

2.  The  Court  erred  in  deciding  that  ibe  deed  contained  nocov- 
enant  against  incumbrances. 

Chancellor  Kent  speaks  of  the  covenant  of  general  warranty, 
as  the  sweeping  covenant,  and  seems  to  think  it  includes  the  sub- 
stance of  all  the  others.     4  Kent. 

Are  not  incumbrances  claims  against  the  right  and  title! 

The  case  of  Jonn  v<.  Gardner,  10  John*.  R.  276,  was  upon  a 
covenant  to  convey  title.  The  Court  held  that  it  bound  the  cov- 
enantor to  convey  the  whole  title,  free  from  all  valid  liens,  claims, 
and  incumbrance*.  Must  not  the  covenant  warranting  the  right 
and  title  be  construed  to  mean  a  title,  free  from  incumbrances  and 
liens — especially  as  the  covenant  must  be  taken  most  Btrongly 
■gainst  the  covenantor. 

In  the  case  of  FaUiard  v».  Wttllacr,  2  Jokm.  R.  395,  the  term 
"  claims"  seemed  to  be  construed  to  include  incumbrances. 

3.  The  Court  eiTod  in  deciding  that  the  title  to  dower  was  a 
mere  incumbrance,  and  that  a  recovery  of  dower  was  no  breach 
of  the  covenant  of  warranty  of  title  in  fee,  as  the  title  in  fee  still 
remains  in  tbe  plaintiff. 

The  case  oi  Jone*  vs.  Gardner,  10  Joktu.  276,  was  a  covenant 
to  convey  the  title ;  held,  a  breach  that  the  wife  of  tbe  covenant- 
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or  had  a  clum  of  dower  iu  the  laud,  which  was  Dot  extinguished 
or  relinquished. 

It  id  true,  it  is  said,  that  dower  ia  an  incutabmnce,  in  2  Green}. 
Ec.  but  it  vi  there  Bsid  that  an  outetaiiding,  paramount  title  ia  a 
bread)  of  the  covenant  against  incumbmnces.     Ibid. 

But  dower  is  certainly  not  an  incuinbmDce,  according  to  the 
legal  definition  of  the  term.  See  HoUkoiae's  L.  Diet.  Title,  Z«- 
cum&rance,  where  incumbrance  is  defined  to  be  a  burden  or  debt, 
charged  upon  an  estate. 

Dower  is  a  freehold  title  to  land.  It  is  an  estate  carved  out  oF 
the  fee,  and  ia  a  part  of  it,  leaving  an  estate  in  reversion,  and  it 
takes  the  two  to  make  the  whole  fee. 

Why,  according  to  the  Judge's  idea,  as  a  portion  of  the  fee  re- 
mained in  the  plaiutitT  after  dower  was  recovered,  there  could  be 
no  breach  of  the  warranty  of  right  and  title,  onleaa  the  whole  ti- 
tle is  recovered.  It  ia  a  rule  in  Law,  aa  well  as  in  Mathematics, 
that  the  whole  includes  a  part.  This  ia  undoubtedly  applied  to 
a  covenant  of  warranty,  when  part  of  the  land  ia  recovered — this 
ia  held  to  be  a  breach  of  the  covenant,  A  recovery  under  an  un- 
expired term,  ia  a  breach.     Rickert  r».  Sm>/der,9  Wend.  416. 

Would  it  not  be  absurd  to  hold  that  a  recovery  in  fee  of  one 
tenth  part  of  the  premi-tes  conveyed,  would  be  a  breach  of  the  cov- 
enant of  warranty,  and  yet  hold  that  recovery  of  une  third  for  life 
was  no  breach  1 

4.  The  Court  erred  in  deciding  that  the  covenant,  in  this  case, 
if  it  was  a  covenant  against  incumbrances,  did  not  run  with  the 
land. 

It  is  true,  covenants  against  incumbrances  in  the  present  tease, 
bbing  broken  as  soon  as  made,  do  not  run  with  the  laitd.  But  if 
this  be  a  covenant  against  incumbrances,  it  is  a  covenant  to  war. 
rant  and  defend  against  them.  It  is  not  a  covenant  that  theie  are 
HO  incumbrances,  as  is  usual  with  a  special  covenant  against  in- 
cumbrances.    But  it  binds  the  covenantor  to  defend  gainst  them. 

It  ia  therefore  prospective,  and  until  broken,  passes  with  the  es- 
tate.    Whoever  owns  the  estate  may  sue  upon  the  covenant. 

The  covenant  is  to  warrant  and  defend  the  right  and  title  to  the 
covenantee,  his  heirs,  and  auignt.  When  the  land  has  been  con- 
veyed, the  purchaser  becomes  an  assignee  of  the  covenantee,  and 
why  may  he  not  sue  upon  the  covenant  which  directly  names 
him. 
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On  a  covenant  of  warranty  there  must  be  an  eviction  or  outtter 
pi-oven.  2  J.  R.  I.  1  J.  R.  123.  7  Ih.  258,  376.  3  Serg.  !( 
RanJ.  364.     4  Most.  R.  352. 

But  [he  assignee  cannot  sue.     S  J.  R.  1,  5. 

The  plaintiff  may  prove  that  he  went  out  of  poseeseion,  and 
yielded  to  a  paramount  title  Toluntavily.  4  Matt.  R.  349.  17 
lb.  586. 

But  the  buithen  of  proof  ia  an  the  wan'antee.  4  Matt. 
R.  349. 

When  there  are  express  covenants,  none  can  be  itnplied.  11 
J.  R.  122. 

Where  a  covenantee  sues  on  a  covenant  for  quiet  enjoyment, 
or  general  warranty,  he  must  show  an  eviction  or  disturbance, 
for  it  goes  to  the  possession,  and  not  to  the  title.  3  J.  R.  471.  5 
lb.  120.     8  lb.  198.     15  lb.  483.     7  Wfitd.  R.  281,     2  Dec.  388. 

Covenant  of  seisin,  and  of  a  right  to  convey,  and  against  in- 
cumbrances, are  personal  covenants,  not  running  with  the  land,  or 
passing  to  the  assignee  \  for  if  not  true,  tliere  is  a  breach  of  them, 
as  soon  as  the  deed  is  made,  and  they  become  chose*  in  action, 
which  are  not  technically  assignable.  But  covenauta  of  warran- 
ty, and  for  quiet  enjoyment,  ai'e  prospective,  and  actual  ouster 
and  eviction  are  necessary  to  constitute  a  bi-each.  4  Kent 
Com.  471. 

By  the  Court. — Lumpun,  J.  delivering  the  opinion. 

On  the  27th  of  August,  1833,  Hardy  Durham,  by  deed  of  in- 
denture, conveyed  in  fee,  to  Joet  Lofton,  certain  real  estate  there- 
in desciibed.  ,The  vendor  covenanted,  "for  himBelf,  his  heirB,^x- 
ecutors  and  administrators,  the  bargained  premises  unto  the  ven- 
dee, his  heirs  and  assigns,  to  waiTant,  and  forever  defend,  the 
right  and  title  thereuf,  agamst  himself  and  against  the  claim  of  all 
other  persons  whomsoever."  On  the  IGih  day  of  April,  1836 
Joel  Lofton  sold  and  conveyed,  in  fee,  said  land  to  Calvin  Leary, 
the  pkintifl'in  error,  with  similar  warranty.  In  1843,  Duke  W. 
Braswell,  and  Caroline,  his  wife,  formerly  Caroline  IJeall,  widow 
and  relict  of  Robert  A.  Beall,  deceased,  the  foeffor  of  Durham 
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applied  for  dower  in  the  premiaes,  which  was  admeatured  and 
set  off  to  them.  The  return  of  the  Gominissioiiers  appointed  to 
lay  off  dower,  was  made  the  judgment  of  the  Court  at  ita  ad- 
journed term  in  December,  1811 ;  and  a  writ  of  possewion  direc- 
ted to  be  iBBued  by  the  Clerk,  upon  the  application  of  the  de- 
mandanla.  It  was  in  proof,  that  the  injuijdone  the  land,  ataount- 
ed  to  some  four  or  five  hundred  dollars;  and  that  Durham  had 
notice  of  the  pendency  of  the  proceeding,  to  obtain  dower.  Leary 
brought  an  action  of  coTonant  against  Hardy  DuAam,  in  Twiggs 
county,  which  came  on  for  trial  before  Judge  Scarborou^, 
Spring  lertn,  1818.  The  Court  ordered  a  noD-suit  on  the  follow- 
grounds,  to- wit ! 

let.  There  waa  no  eviction. 

2d.  There  waa  no  breach  of  the  warranty  of  title  in  fee,  the  fee 
being  stil!  in  the  plaint^,  with.a  mere  incumbrance  of  dower,  for 
life. 

3d.  There  was  no  warranty  in  Durham's  deed,  against  incnm- 
brance,  and  dower  is  an  incumbrance. 

1th.  The  testimony  showed  nothing  but  an  incumbrance,  and 
covenants  against  incumbrances  do  not  run  with  the  land  ;  and 
consequently,  the  action  could  not  be  maintained  by  Leary,  aa 


tbe  case,  counsel  for  the  plaintiff  excepted. 

[1.]  The  covenants  in  these  deeds,  are  of  very  general  nae,  in 
conveyances  of  land  in  this  State,  where  almost  every  man  is  his 
own  scrivener.  It  is  important,  therefore,  that  their  meaning  be 
properly  defined  and  fixed  by  this  Court,  that  all  may  understand 
their  nature ;  that  is,  the  liability  of  the  gtantor  thereon,  and  the 
security  of  the  grantee.  No  question  which  has  yet  come  before 
us,  baa  elicited  more  learning  from  tbe  bench  and  bar  of  dtis 
country.  The  single  case  oi  Foote  v*.  Bunut,  10  OAu>  fi.  317, 
with  the  very  able  note  appended  by  the  Reporter,  has  almost 
exhausted  the  subject  I  shall  not  attempt,  on  the  present  occa- 
sion, to  become  even  a  gleaner  in  thb  wide-«pread  and  inviting 
field.  It  will  be  my  object,  as  the  organ  of  this  tribunal,  simply 
to  announce  what  the  law  b  respecling  this  doctrine,  as  under- 
stood and  long  practised  upon  by  tbe  people  and  profession  in 
Ueot^a,  and  from  which  we  do  not  feel  at  hberty  to  depart.  Wc 
bold  with  ibe  Supreme  Court  of  one  of  onr  most  enli^tened  sis- 
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ter  States,  in  refei-enco  to  this  very  matter,  tbat  in  questions  of 
property  certainty  b  of  incalculable  impoilance.  And  that  where 
a  rule  of  law  has  been  finnly  esinblished  for  half  a  centui-y,  at 
least,  though  originally,  peihapa,  on  mistaken  or  erroneous  princi- 
ples, and  no  greater  evil  is  to  be  apprehended  fium  an  adher- 
ence to  it,  than  may  be  expected  from  a  departure  from  it,  that 
ttare  deciiit  ought  to  bo  our  motto.  Fttrman  vs.  Elmore,  2  Nott 
and  MoCord,  189. 

The  covenants  in  these  deeds,  like  most  others  in  use  in  this 
State,  are  drawn  in  literal  accordance  with  the  form  prescribed 
by  the  Legislature  in  1819.  Geo.  Ju».  401.  The  rjuestion,  then, 
firstandmainly  tobe  detei-niined,ia,whattstheoonstructiun  of  cov- 
enants coucbed  in  terms  like  these  %  Their  language  is  exceed- 
ingly broad  and  comprehensive,  and  contains,  in  the  opiniotr  of 
this  Court,  every  thing  which  is  neceasai-j  to  protect  the  purcha- 
ser, in  the  full,  free  and  uninterupied  enjoyment  of  his  property, 
from  all  lawful  claims,  of  whatever  kind  or  character,  whether 
they  tntei-feie  with  the  fee,  or  suspend,  or  disturb  the  pi-esent 
po^ession  only.  Such,  we  believe  to  be  the  universal  under* 
standing  and  intention  of  the  paities  to  these  covenants.  It  is 
the  duty  of  all  Courts,  not  only  to  construe  deeds  most  strongly 
against  the  giautor,  but  to  incline  to  that  construction  which  ia 
most  obviously  just,  and  in  fulfilment  of  the  meaning  of  the  par* 
tiea.     1  Fctert,  465. 

To  restrict  or  limit,  then,  the  effect  of  these  general  covenants 
of  wsiTanty,  short  of  an  assurarce  against  the  consequences  of  a 
defective  title  or  of  any  disturbance  in  the  enjoyment  of  the  land 
conveyed,  would  create  alarm  tbroughout  the  community.  I  am 
fiilly  apprised  tbat  the  English  cases,  at  least  the  zaore  ancient  of 
them,  and  the  decisions  in  many  of  the  States,  do  not  go  to  this  ex- 
tent. But  the  contrary  doctrine  is  admitted  to  be  of  feudal  ex- 
traction, and  never  was  received  with  peculiar  favor  in  this  conn- 
try.  Chief  Justice  Parsons,  in  Gore  it.  Brazier,  3  Matt.  fi44, 
states  the  rule  had  been  so  far  relaxed,  before  the  settlement  of 
the  colonies,  as  to  allow  the  tenant  ousted  by  title  paramount,  to> 
maintain  a  peiaonal  action  of  covenant  broken,  on  a  real  covenant 
of  warranty.  For  myself,  I  can  say  with  truth,  after  a  practice 
of  more  than  a  quarter  of  a  century,  tbat  I  never  saw  a  deed  con- 
taining in  BO  many  words,  definite  and  precise  covenants  of  sei- 
•in-rig^t  to  convey— for  quiet  ei^oyment — against  incurobrancegr 
VOL.  IV  7C 
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— andforfartherassuranre.  These  (tre  all  deaigned  to  be  included 
in  the  general  covenant  of  warranty  of  title  against  all  claims. 
And  to  subject  our  citizens  to  the  technical  rules  of  conveyancing, 
established  and  observed  in  older  communities,  where  real  estate 
U  infinitely  more  valuable,  and  where  conveyancing  is  a  profes- 
sion, demandiD);  the  most  profound  stndy  and  preparation,  would 
be  an  intolerable  hardship.     For  myself,  I  am  fi-eeto  confess,  that 

1  lack  tlio  ncn'e  lo  attempt  it,  persuaded,  too,  as  1  am,  that  there 
is  more  beneBt,  evei^  way,  to  be  derived  from  adhering  to  the 
present  practice  of  our  Courts,  thau  by  seeking  to  overturn  it, 
and  that,  too,  upon  mere  technical  scruples.  The  nations  of  the 
eartli  are  clamoring  fov  bread,  they  will  be  put  off  no  longer  with 
a  etoue.  They  ask  for  reatoiu,  they  will  not  be  satisfied  by  mere 
prtfedfnti,  however  hoary  nith  antiquity.  It  is  quite  too  late  in 
the  age  of  the  world,  to  substitute  words  for  things,  sound  fi>r 
sense,  the  shadow  for  the  subittance. 

Let  ua  then  examine  separately,  though  not  very  minutely, 
each  of  the  propositions  submitted  for  our  revision,  without  re- 
gard to  the  order  in  which  they  are  presented  in  the  record. 

Ist.  Can  Leary  maintain  tbiii  sn it  asaseigneet  Themle.that 
the  BSHignce  cannot  maintain  an  action,  depends  upon  the  doc- 
trine of  the  Common  Law  for  the  avoidance  of  maintenance, 
the  good  sense  of  which  has  been  vei-y  pn^rly  qnestione<). 
Mmler  vi.  Milkr,  4  B. and  C.  320.  Courtsof  Equity,  fi-om  iheear^ 
liest  time,  thought  it  too  absurd  for  them  to  adopt.  Tbe  modern 
tendency,  both  of  legislation  and  judicial  decision,  ts,  to  allow  the 
party  i»  inUrett  to  bring  the  suit,  whoever  that  may  be.  At  any 
rate,  a  rule  of  such  questionable  propriety,  will  not  he  stretched, 
to  embrace  a  case  not  coming  within  its  reason.  Ws  believe  that 
tbe  present  is  a  case  of  that  desctiption. 

Professor  Greenleaf  says,  the  object  of  covenant's  sea),  is 
three-fold.  First,  To  preserve  the  inheritance.  Second,  Tocim- 
tinue  tbe  relation  of  landlord  and  tenant.  Third,  To  protect  the 
tenant  in  the  enjoyment  of  the  laitd.  Of  thit  ctaas  is  the  cove- 
nant to  warrant  and  defend  the  premises  to  him  aud  his  heirs 
and  auigns,  agaiust  alt  lawful  claims,  &c.  When  this  covenant 
is  broken,  afVer  tbe  land  has  been  conveyed  to  the  OMtignet,  the 
general  rule  is,  thai  he  alone  has  the  right  lo  surfar  the  damage*^ 

2  Greeit.  Ep.  240. 

The  Supreme  Court  of  MasaachueettB,  in  Sprague  r*.  Bahtr, 
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fn  Mass.  R.  588,J  say,  "  The  actual  damages  acrrued  afler  the 
oasigsment.  They  were  pustalneJ  by  the  aiieigiiee,  and  not  by 
the  Bsaigiior,  who  has  no  intereKt  in  them,  except  what  aiisee 
from  bU  covenant  with  the  plaintifT.  But  euppose  there  liad  been 
no  such  covenant ;  or  suppose  the  assignor  to  be  insolvent ;  thoo. 
Unless  the  assignee  can  maintain  tlie  present  action,  he  ia  without 
remedy.  This,  certainly,  would  not  be  right,  uor  do  we  think 
that  such  is  the  law.  It  seems  to  us,  that  if  the  present  case  re- 
quired a  decision  upon  this  point,  we  might  well  be  warranted  in 
saying,  that  the  covenant  against  incumbrances  paased  to  the  as- 
signee,  so  as  to  entitle  him  to  an  action  for  any  damages,  which 
be  might  sustain  after  the  assignment ;  because  the  breach  con- 
tinued, and  the  ground  of  damage  has  been  materially  enlarged 
since  the  assignment.  So  that  the  plaintiff's  light  to  sue,  does 
not  depend  upon  the  assignment  merely  of  a  chose  Jn  action.  He 
is  principally  interested  in  the  covenant;  and  these  covenants 
run  with  the  land  in  which  the  owner  is  solely,  or  principally, 
interested,  an^  Bre  necessaiy  for  the  maintenance  of  his  rights 
Coeenant  lies  bg  the  assignee  m  eoery  cocenani  which  coucemt  the 
land,    ••  citing.  Com.  Dig.  Covenant  B.  3  Mod.  242." 

[2.]  "  But  it  is  unnecessary,"  continue  the  Court,  "  to  give  a 
decided  opinion  upon  this  point,  as  we  have  no  doubt  the  plain- 
tiff is  entitled  to  judgment  upon  the  other  covenant.  And  in  the 
first  place,  it  is  observable,  that  the  words  of  the  covenant  are, 
To  waiTant  and  defend  the  premises  against  the  lawful  claims 
and  demands  of  all  persona  ;  and  it  is  agreed  that  at  the  time  of 
the  grant,  there  was  4  claim  on  the  land,  by  way  of  mortgage; 
that  after  the  assignment,  the  mortgagee  demanded  possession  of 
the  plaintiff,  or  the  payment  of  the  deld  due  on  the  moitgage ; 
and  thathe,toavoidaBuit  with  which  he  WAS  threatened,  and  against 
which  he  could  not  defend  himself,  paid  the  sum  due  on  the  mort- 
gage. Against  this  claim,  therefore,  Baker  f  Durham j  hat  not  de- 
Jcndedhim  according  to  the  express  words  of  the  coeenant" 

In  the  case  under  discussion,  it  will  be  observed,  that  Durham, 
the  defendant,  expressly  covenants,  not  only  to  protect  Loflon, 
but  likewise  faia  heirs  and  assigns,  in  the  enjoyment  of  the  land. 
How  can  it  be  contended,  then,  that  the  covenant  was  made  for 
the  benefit  of  the  grantee  only!  Independent  of  the  general 
doctrine,  we  might  safely  rest  this  decisiou  upon  the  words  of  the 
covenant  itself,  which  axe  extended  to  the  assigns  of  Lofton.    In 
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such  a  case,  it  is  just  us  much  inieniled  for  the  seeuriry  of  all  sub- 
sequent grantees,  as  the  immediate  parties  to  the  instrument. 
And  the  last,  principally,  because  he  is  ibo  firnl  and  greatest  suf- 
fei-er.  By  cousidering  HUch  a  covenant  as  annexed  to  and  run- 
ning with  the  land,  so  long  oa  it  remains  in  the  possession  of  the 
covenantee,  it  ceases  to  be  a  dead  leiter.  It  will  conetitnte  « 
valuable  security  to  every  subsequent  gi-antee. 

"If,"  say  the  Supreme  Court  of  Ohio,  in  Foote  zs.  Burnet,  al- 
i-eady  tjuotcd,  "  the  fimt  grantee  continued  in  possest^ion  of  the 
land,  while  his  title  I'emainH  undisturbed,  and  conveys  to  a  subse- 
quent grantee,  in  whose  time  an  outstanding  incumbrance  is  en- 
forced against  the  land,  justice  requires  ihat  this  subsequent  gran- 
toe  should  have  the  Iwnefit  of  this  covenant  against  incumbrances, 
to  indemnify  himself." 

Sd.  It  is  insisted  that  ibere  was  no  breach  of  the  warranty  of 
the  title  in  fee,  the  fee  being  still  in  the  plaintiff,  with  a  mere  in- 
cumbrance of  dower  for  Kfe.  It  may  be  true,  that  the  fee  is  not 
molested;  but  is  not  the  fiV/cdisiurbed  when  an  estate  for  life  is 
carved  out  of  the  piemises  !  Would  a  bond  for  titles  be  satisfied 
by  the  tender  of  a  title  incumbered  with  dowerl  The  covenatit 
of  wananty  in  Durham's  deed  is  of  the  title.  And  what  is  title  1 
"  It  is  tlie  means  whereby  the  owner  of  land  hath  the  just  7TeM«n«iiMi 
of  his  property."  2  £.  Com.  196.  If  the  owner  be  expelled  from 
one  third  of  bis  land  during  the  life-time  of  the  dowager,  is  this 
no  l>reach  of  the  warranty  of  title  ?  I  should  Jeel  it  to  be  such, 
were  I  the  unfortunate  purchaser;  and  highly  as  we  respect  the 
decisions  of  our  brother  Scarborough,  and  much  as  we  regret 
now,  and  at  all  times,  lo  diffei-  fiom  him  as  well  as  the  rest  of  our 
biethren  of  the  Circuit  Bench,  nevertheless,  we  arc  constrained 
t<i  take  somewhat  of  a  dilfercnt  view  of  this  covenant. 

3d.  This  ground  has  already  been  anticipated.  It  affirms  that 
the  deed  from  Durham  to  Lofton,  contains  no  warranty  against 
incumbtances,  and  that  dower  is  an  incumbrance.  Our  position 
is,  that  the  covuuant  in  this  deed,  is  in  effect,  a  covenant  oTfreeJom 
from  inrumbninecs  ;  and  that  it  is  broken  by  any  evidence  showing 
that  a  tbii'd  person  has  a  right  to  or  interest  in  ihe  land  granted, 
to  the  diminution  of  the  value  of  the  land,  though  consistent  with 
the  passing  of  the  fee  by  the  deed  of  conveyance.  2  Green.  Eo. 
242.     Preseott  xi.  Furman,  4  Mtus.  627,  629. 

4th.  It  only  remains  to  consider  whether  eviction  be  necessary 
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to  themftintenonce  of  ihin  action,  and  if  so,  doea  not  the  proof  ob- 
tablisfa  what  ia  tantamount  to  an  eviction  t 

By  the  Act  of  1824  authorizing  the  Superior  Courts  of  this 
State  to  assign  and  set  off  dower,  (Prince,  i59,J  the  right  of  the 
applicant  ia  first  ascertained.  Next,  coniiniBsioiiere  ai'e  appoint- 
ed to  otter  vpoH  the  landamd  IntemeiUi,  and  with  tlie  asaistance  of 
a  sui-veyor,  if  necessary,  to  admeasure  and  lay  off  the  pait  or 
share  to  which,  by  the  laws  of  ibis  State,  the  applicant  ia  entitled; 
the  pi-oceedings  are  returned  to  the  ttext  term  of  the  Superior 
Court,  after  the  writ  issues,  and  are  made  by  the  judgment  there- 
of final  and  conclusive,  between  all  the  parties  concerned,  unless 
some  person  interested  shall  show  good  and  probable  cause  in 
bar,  of  tbe  confirmation  of  such  assignment.  And  a  writ  of  poa- 
session  is  directed  to  be  issued  by  the  Cloik,  upon  the  application 
of  the  person  to  whom  dower  ia  so  assigned.  All  of  this  has  been 
done  in  I  he  present  Case,  except  that  the  record  furnishes  no  eri* 
dence  that  a  writ  of  possession  has  ever  issued.  The  legal  pre- 
sumption is,  that  none  wns  needed,  and  that  the  tenant  surren- 
dered voluntarily.  The  witnesses  testify  that  Leary,  the  plaintiff, 
has  been  injured  some  four  or  five  hundred  dollars.  We  think 
that  the  case  should  have  been  submitted  to  the  Juiy.  Afier  the 
judgment  of  confirtnation,  by  the  Court,  not  only  the  actual,  but 
the  market  value  of  the  premises  has  diminished  to  the  extent  of 
the  worth  of  the  dowor.  The  tenant  would  have  subjected  him- 
self to  the  payment  of  rent,  by  holding  over.  The  judgment  of 
the  Court  had  settled  the  fact,  that  there  was  an  outstanding  and 
better  title  than  Durham's,  to  a  portion  of  this  land.  The  exist- 
ence of  this  claim  was  an  incumbrance,  ascertained  and  6xed  by 
law,  and  was,  in  our  opinion,  such  a  breach  of  the  waiTanty  as  to 
authorize  a  suit :  not  to  recover  nominal  damages  only,  but  in- 
demnity for  the  actual  injury  incurred.  If  the  formal  entry  of  a 
mortgage  for  foreclosure,  though  made  under  a  Statute  which  does 
not  requii'e  that  the  possession  of  the  mortgagee  should  be  con- 
tinued, ia  a  breach,  (3  Mit.  81.  2  lb.  510.  9  Maai.  R.  495.  16 
Peck,  5&,)  the  conclusion  is  irresistible,  that  the  proceedings  in 
this  claim  of  dower,  would  sustain  the  present  suit. 

The  case  of  MacKey  m.  Ex'rt,  of  Col/iit*,  2  Nott  and  McCord, 
186,  is  very  similar  to  that  at  bar.  The  defendant,  by  deed,  sold 
to  the  plaintiff,  a  tract  of  land  to  hold  in  fee,  and   by  said   deed 
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Iiound  hiiD'tcir,  liis  lieird,  executors,  &c.,  to  warratit,  anil  furever 
(IcfoTid  the  pi-eraisf3  to  the  plaintiff,  hU  heirs,  &c.,  a^inst  every 
person  whomsoever,  lawfully  claiming,  or  to  claim  tbc  same 
or  any  part  tlieieof.  The  grantee  brought  an  action  of  covenant 
upon  this  waiTaniy,  alleging,  an  the  breach^  that  Collins,  the  gnn- 
tur,  was  imt  the  owner  of  the  land',  but  that  the  »ame  belonged  to 
one  Jes«!  Baker,  who  then  lawfully  claimed  the  same.  Mr.  Jus- 
tice Oaiitt,  befui-c  whom  the  action  was  tried,  ordered  a  nonsuit, 
on  the  ground,  ibat  an  action  could  not  be  maintained  until  thert) 
had  been  a  legal  eviction  by  an  action  at  law.  A  motion  was 
made  to  set  aside  tho  .nonsuit,  on  llie  ground  that  it  was  in  effect 
a  covenant  of  seisin  and  not  for  quiel  enjoyment,  and  therefore, 
an  eviction'  was  not  nccewary.  And  that  even  if  it  was  to  be  con- 
sidered a  covenant  for  quiet  enjnyment,  still  the  action  ought  to 
have  been  supported. 

Mr.  Justice  Noit,  who  delivered  the  opinion  of  the  Court  of 
Appeals,  admitted  that  the  covenant  in  the  deed  wad  not  in  express 
Ictnis  either  a  covenant  of  seisin  or  for  quiet  enjoyment.  Still 
lie  considered  it  a  covenant  for  good  I'itU  and  for  the  vihole  q^ait- 
tily ;  and  that  the  action  of  covenant  would  lie  without  eviction. 
In(Iecd,he  icmarka  that  this  doctrine,  as  to  the  liberal  interpretadoa 
of  these  covenants,  lids  becume  so  deeply  engrafted  into  the  juris- 
prudence of  that  State,  that  to  extirpate  it,  would  be  attended  with 
miHchief,  little  lees  than  the  abolition  of  the  fii-st  rule  of  evidence. 

The  old  rule  of  requiring  the  subsequent  purchaser  to  hold  ou 
till  ousted  by  judgment  of  a  Court,  is  now  exploded.  It  went 
upon  the  presumption  that  a  legal  invesligaljon  was  necessary  to 
determine  in  whom  the  legal  estate  was.  But  this  doctrine  is  now 
repudiated  as  being  at  war  with  the  piinciplcs  of  justice.  The  hon- 
est purchaser  might  in  ifaisway  see  his  vendor  wasting  alibis  effects, 
or  going  beyond  his  reach,  without  the  power  of  securing  him- 
self against  thai  loss,  which,  sooner  or  later,  he  must  inevitably 
suffer.  Chief  Justice  Parsons  seems  to  have  slated  the  law  very 
accurately  in  Hamillon.  cs.  Cuttt,  el  al.  Ex'n.  4  Matt.  R.  349,  he 
says  :  "  It  ia  true  that  if  the  tenant  consents  to  an  uniawfiil  ous- 
ter, he  cannot  afterwaiils  be  entitled  to  a  remedy  for  such  oustar. 
But  an  ouster  may  be  lawful ;  and  in  that  case,  the  tenant  may 
yield  toa  dispossession  withoutlosiugbisremedy  on  the  covenant 
of  warranty,  which,  in  this  State,  is  a  personal  action  of  covenant 
broken.     There  is  no  necessity  for  him  to   involve  himself  in    s 
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law-suit  to  defend  himself  against  a  title,  which  he  ia  satisfied  must 
ultimately  prevail.  But  he  consents  at  liis  own  peril.  If  tl-e  ti- 
tle to  which  he  has  yielded,  bo  not  good,  he  must  abide  the  loss; 
and  in  a  suit  against  the  warrantor,  the  buithen  of  pi'oof  will  be 
on  the  plaintiff,  although  it  would  be  otherwise  in  case  of  an  evic- 
tion, by  force  of  a  judgment  at  law,  with  notice  of  the  suit,  to  tbo 
warrantor.  For  in  such  a  case,  unless  it  be  obtained  by  fraud,  the 
judgtnent  itself  will  be  plenary  evidence." 

In  Loomh  ct.  Bedel,  11  AW  IlampMre  R.  82,  C.  J.  Park- 
er, in  deliveiing  the  opinion  of  the  Court,  says:  '*lt  seems  to  be 
generally  settled,  that  in  order  to  support  an  action,  upon  a  cov- 
enant of  warranty,  there  must  be  something  more  than  evidence  of 
an  outstanding  paramount  title.  There  must  be  an  a.^sertiou  of  that 
titlo  and  an  ouster  or  disturbance  by  means  of  it.  But  no  tech- 
nical action  by  judgment  of  law  ia  necessary,  nor  is  any  resistance 
of  the  paramount  title,  legal  or  otherwise,  required,  to  the  main- 
tenance of  an  action  upon  the  covenant.  It  is  well  settled  that 
an  entry  under  the  paramount  title,  amounts  to  a  breach  of  a  cov- 
enant of  warranty.  And  the  grantee  may,  upon  demand,  suri'on- 
der  the  land  to  a  claimant,  having  a  good  title,  and  resort  to  his 
action. 

Tbo  teamed  Judge  notices,  with  disapprobation,  TValdron  rt. 
McCarty,  3  Jokm.  R.  464,  and  then  proceedfl — "  If  the  claimant 
holding  paramount  title,  should  enter  upon  the  land,  and  the 
grantee  should  thereupon  yield  up  possession,  he  would  im- 
mediately have  a  right  of  action  upon  tbe  covenant  of  warranty  in 
bis  deed  ;  and  this  right  would  not  be  barred  or  forfeited,  iihoiild 
bo  forthwith  purchase  tin;  premises  Irom  the  claimant,  to  whose 
superior  title  he  had  thus  yielded  tbe  possession.  Ho  might, 
on  such  purchase,  immediately  le-enter  into  the  possession,  and 
still  maintain  his  action  on  the  covenant.  If,  instead  of  this  formal* 
ity,  he  yields  to  the  claims  of  a.  paramount  title,  and  purchases, 
without  any  actual  entry  of  the  claimant  under  it,  where  is  the 
substantial  diiference  1  For  all  practical  purposes,  his  title  un- 
der tbe  grant,  to  which  the  covenant  is  attached,  and  under  which 
he  originally  entered,  is  as  much  defeated  in  the  one  case  as  the 
other.  He  is,  in  fact,  dispossessed,  so  far  as  that  title  is  conceiDod. 
He  is  still  in  possession,  but  he  is  so  under  another  title,  adverse 
and  paramount  to  bis  former  one  ;  and  his  purchase  is,  therefore, 
equivalent  to  an  entry  by  the  claimant.     It   is   an    ouster  by  hid 
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conscut,  aod  a  re-eotry  by  him^telt  unilor  the  superiortille,  with- 
out goiug  through  with  what  would  bo,  at  best,'a  mere  formality, 
where,  conecioua  of  the  defect  of  the  title  under  which  he  origiD- 
ally  entered,  he  chooses  to  yield  peaceably  to  the  asser  ion  of  a 
better  title,  and  to  purchase  it. 

"  The  grantor  who  couceys  a  defective  title,  with  a  covenant  of 
warranty,  haa  no  reason  to  complain  of  this.  No  action  can  be 
maintained  against  him  upon  bis  covenant  in  such  a  case,  except 
uponpixraf  of  the  actual  existence  of  a  title  superior  to  the  one  he 
conveyed,  and  which  his  grantee  could  not  withstand  at  law  ;  and 
if  that  proof  ia  made  out  with  evideuce  that  the  title  was  asserted 
and  yielded  to,  why  should  he  be  permitted  to  insist  Aeremust 
be  a  fitrmal  surrender  of  the  pOiseMion,  or  actual  entiy,  and  that  if 
this  was  notdone,  there  could  be  no  breach  of  his  covenant.  How 
would  his  interest  be  benefited  by  the  goiug  out  and  going  back 
again  V 

These  cases,  so  convincing  in  their  logic  wil,  shed  light 
upon  many  a  dark  passage  in  the  law  of  warranty.  In  aome  of 
the  States,  the  authorities  go  so  far  as  to  rule  that  to  sbow  para- 
mount title  iu  another  person,  without  eviction,  legal  or  adual, 
is  sufficient,  either  to  defend  against  the  payment  of  the  purchaae 
money,  or  to  receive  damages  for  covenant  broken.  But  we  for- 
bear. If  there  were  no  such  precedents  as  those  relied  on  in  thia 
decision,  still  we  should  be  inclined  to  abide  by  the  doctrines  which 
we  have  now  established,  believing  ihera,  as  we  do,  to  be  in  accord- 
ance with  the  soundest  views  of  right  and  justice.  They  are  the 
doctrines,  so  &r  as  we  know,  and  are  infoimed,  which  have  been 
heretofore  entettained,  and  enforced  by  our  predeceason  of  the 
Circuit  Bench.  And  I  am  well  assured  that  in  following  their 
"  via  trita,"  in  relation  to  them,  we  shall  find  it,  I  doubt  not,  a 
"  via  tmta,"  not  to  the  present  case  only,  but  likewise  to  our  fu- 
ture adjudications. 

Let  Uie  judgment  below  be  reversed,  the  nonsuit  set  aside,  and 
the  case  re-instated. 
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No.  6S.-~Et>VAmD  Cabet,  Auignee  of  the  B&ak  of  Columbus, 
vt,  Daniel  McDonoALD,  and  others,  sod  the  Hon.  Robeet 
Alexander.  Judge  of  the  Chattahoochee  Circuit. 

[I.]  BzceptioMlo  tlw  opinion  of  tho  i  operior  Coorli  ma;  beUken  mtsny  time 
witUn  (1m  tLirtj  dajn  pcMcribed  by  Uw  ;  ud  when  bnxlerHl,  it  ii  the  da^ 
of  the-pmiding  Jodgo  to  certilj  and  liga  tho  nine,  if  inch  bill  of  eiceptiau 
bo  mui  and  coniiatent  with  what  hai  tranipired  in  the  canae  belbro  him. 

Application  for  a  Mandamus,  to  he  directed  to  the  Hon.  Rob- 
ert Alexander,  Judge  of  the  Chattahoochee  Circuit,  requiring 
him  to  certiiy  and  sign  a  bill  of  exceptions,  tendered.  The  facta 
Sippear  in  the  decision  of  the  Court. 

Wm.  DouflRERTT,  for  the  application. 

By  tKe  Cmtrt. — Luhpkih,  J.  delivering  the  opinion. 

[l.j  A  bill  was  filed  in  the  Superior  Court  of  Muscogee  coun- 
ty, by  Edward  Carey,  as  tbe  Assignee  of  the  Bank  of  Columbus, 
a  judgment  creditor  of  tbe  Planters'  and  Mechanics'  Bank  of  Co- 
Iambus,  against  Daniel  McDougald,  and  others,  who  were  alliged 
to  h«Te  been  stockholders  in  said  Bank,  and  as  such,  liable  by 
the  provisions  of  the  charter  of  said  Bank,  individually,  pro  rata, 
ibr  the  payment  of  complainant's  said  demand.  To  this  bill,  the 
Clerk  annexed  the  usual  subpcena.  Leave  was  applied  for  and 
granted  at  the  several  auccessive  terms  of  the  Court,  to  amend 
said  bill  by  inserting  the  names  of  new  parlies  ;  and  among  the 
rest,  that  of  David  P.  Hillhousse ;  and  to  perfect  service  of  said 
ori^nal  bill,  and  amendments.  A  second  original  and  copy  of 
this  bill  was  placed  in  tbe  hands  of  the  sheriff  of  Richmond  coun- 
ty, of  this  State,  who  returned  the  same  to  the  Clerk's  office  of 
Muscogee  county,  with  an  entry  of  peraonal  service  on  Hillhouse. 
At  May  term,  1848,  of  Muscogee  Superior  Court.  Messrs.  Col- 
quitt and  Wellborn  moved  ibr,  and  obtained  an  order,  declaring 
the  service  on  Hillhouse  void,  and  directing  that  he  be  discharged, 
on  the  ground  that  a  copy  of  the  original  bill  alone  was  served, 
which  contained  no  prajer  for  proceu,  and  no  subpsna  against 
tbe  said  Hillhouse.     To  this  proceeding  the  complainant's  so- 
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licitor  olijcrtcd,  anil  nlHrred  to  amend  the  subpcena  to  said  origi- 
nal and  gecoTid  oricinal  bills,  and  to  iiuieTt  the  name  of  Hillbouse 
tbcroin.  The  Court  ovemiled  ihe  application  to  amend.  The 
next  day,  and  while  the  Superior  Court  was  yet  in  Bes&ion,  the 
com  plain  an  t'H  solicitor  gave  notice  of  his  ioiemion  to  except  to 
said  decision  and  judgment  of  the  Court,  and  subsequently  ten- 
ileiYtJ  a  bill  of  excei>tions  in  terms  of  t)ie  law.  His  Honor,  Judge 
Aiexanilcr,  refu.icil  to  sign  llicm,  on  the  ground  that  the  decision 
wiu  not  excepted  to  befure  the  judgment  of  the  Court  disposing 
of  that  moiitiu  had  been  passed  and  entered  of  record.  And  it  is 
now  submittoJ  to  this  Court,  by  agreement  between  the  pi-c^iiiing 
Judge  and  the  counsel  of  Carey,  without  the  formality  and  delay 
ofa  Mandamus  fl'W,  ivbciher  the  plaintiff  is  of  right  entitled  to 
his  bill  of  exceptions. 

This  Court  concedes  that  it  may  he  very  desirable,  both  to  the 
Court  l>clow,  whose  decision  is  complained  of,  and  to  the  oppo- 
site party,  in  whu.ie  favor  it  is  made,  that  notice  should  immedi- 
ately he  given  of  the  intention  of  the  suitor,  who  alleges  error,  to 
except.  Wo  are  aware,  too,  of  the  construction  given  hy  the 
Engli.ih  Courts  to  the  statute  Wf4l.  2,  upon  which  it  has  been 
held,  that  although  the  i<tatute  appoints  no  time  when  the  excep- 
tion should  he  reduced  to  writing,  yet  upon  the  nature  and  rea- 
son of  the  thing,  it  must  be  when  the  exception  is  taken  and 
disallowed.  Late,  Tai/lor  If  Co.  r».  Samvit  CaldsmM,  R.  M 
Charltwi*  R.  aS8. 

We  are  of  opinirn,  however,  that  the  act  creating  this  Court, 
contains  no  such  piovision.  On  the  coutrarj'.  It  expressly  de- 
clares that  "  any  cause,  of  a  civil  nature,  either  on  the  Law  or 
E(]uity  side  of  the  Superior  Court,  may  be  carried  up  tu  the  Su- 
preme Court  on  a  bill  of  exceptions,  specifying  the  error  or  er- 
roin  complained  of  in  any  decision  or  judgment,  to  be  drawn  up 
hy  tho  party  complaining  thereof,  his  counsel,  solicitor,  or  attor- 
ney, within  (foimerly  /our,  now)  thirti/  days,  and  Bwhmiiied 
to  the  Judge  before  whom  the  cause  may  have  l)een  heard,  lu  be 
by  him  certified  and  signed."  "And  upuu  exhibition  of  any  such 
bill  of  exceptions  to  the  Judge  of  the  Superior  Court,  t(  ihall  be 
hU  duf I/,  iinMch  bill  of  exceptions  bo  tine  and  consistent  with 
whailiaa  titanspired  in  the  cause  before  him,  to  certify  and  sign 
tho  samo."     Law^  a/Ga.  1845,  ;..  18. 

It  ts  obvious,  thoivfori',  that  to  rcijiiii-e  of  the  party  to  give  no- 
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ticc  of  his  purpose  to  except  to  the  decision  at  the  time  it  is  made, 
is  to  interpolate  upon  the  statute.  It  i«  to  superadd  a  teiin  which 
the  Legislature  has  not  seen  fit  to  insert.  The  urganiKation  of 
this  tribunal  was  designed,  mainly,  for  the  benefit  of  persons  who 
felt  themselves  aggrieved  by  the  decisions  of  the  Superior  Couits. 
To  impose  on  such  a  duty  not  required  by  law,  would  seem,  thei'e- 
foreto  be  a  perversion  of  the  primary  object  for  which  this  Court 
was  established.  The  Judges,  to  prevent  the  inconvenience  to 
themselves,  and  the  injustice  which  may  cnauo  to  suitors,  from 
the  treachery  of  memoiy,  may,  perhaps,  find  it  necessary  to  make 
a  minute  of  what  transpires,  as  the  trial  pioceeds.  For,  in  the 
multiplicity  of  business  crowded  into  a  term,  the  facts  attending 
the  trial  are  extremely  liable  to  bo  mistaken  or  forgotten.  Still, 
the  Legislature,  in  its  wisdom,  has  finally  fixed  upon  one  month 
as  the  time  within  which  cases  may  be  brought  up  ;  and  it  would 
be  as  competent  for  the  Court  to  require  of  parties  to  give  notice 
of  their  intention  to  enter  an  appeal  from  the  verdict  of  a  jury,  as 
to  force  them  to  except,  "before  the  judgment  of  the  Court,  dis- 
posing of  the  matter,  has  been  passed  and  entered  of  record."  And 
aa  tu  parties  themselves,  they  must,  at  their  peril,  seek  to  obtain 
decisions  which  will  not  abide  the  teat  of  legal  scrutiny. 

We  are  clear,  therefoi'e,  that  Edward  Carey,  Assignee,  &c.,  is 
entitled  to  have  his  bill  of  exceptions  certified  and  signed  by  his 
Honor,  Judge  Alexander,  provided  it  be  true  and  consistent  with 
what  has  transpired  in  the  cause  before  him. 

We  forbear  to  express  any  opinion  as  to  the  sufficiency  of  the 
service  upon  Hillhouso,  or  of  the  right  of  the  complainant  to 
amend  the  original  and  second  original  bills,  aAcr  the  defendant 
had  been  served. 
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A. 

ACQUIESCENCE. 
See  Will, 4,5, 6,7. 

ADMINISTRATORS. 

1.  Where  a  decree  is  obtained  against  two  admioistnton, 
fer  the  waste  commined  hy  oue,  and  that  one  Bubsequent- 
\y  pays  (£  the  execution  iuaed  thereon,  he  hu  has  no 
right  to  contribudon  from  his  co-adminUtrator.     Mai^ 

vt.  Mm*  and  Raman,  Adm'rt  of  Cope,  -      5' 

2.  Letters  of  dismission  aie  a  complete  bar,  both  at  Lav 
and  in  Eqaity,  nnless  impeached  for  fraud.  CarUr  vs. 
Ajtderton,  -  -  -5' 

3.  See  Deed,  1-3.    Hndnnd  and  Wife,  1-3.     Utury,  2,  3,  4. 

ADMINISTRATOR'S  SALE. 

1.  A  party  claiming  under  an  adminiatrator'B  sale,  most,  tn 
all  cases,  show  the  order  of  the  Court  granting  leave  to 
aelL     CUmaUt  vi.  Hendermn,    ■  •  -  -       1 

.    3.  A  general  order  granting  "  leave  to  sell  all  the  real  et- 
tate,"  win  be  sufficient.     Per  Wamer,  J.  Rid, 

3.  To  render  the  sale  rahd,  all  the  pre-reqaisites  of  the 
Statute  must  be  complied  with.     Ibid. 

4.  The  recitals  in  the  deed,  of  the  advettisenient,  tec  will 
be  ^riflia_/acM  evidence  of  the  &cts,  until  the  contrary  is 
ahown.     IHd. 
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ADVERSE  POSSESSION'. 
See  Limitation  of  Actiom,  1  lo  10. 

AFFIDAVIT. 
See  Utttry,  3,4. 

AMENDMENT. 

1.  Id  Equity,  where  ft  deroarrer  to  tlie  whf^bill  has  been 
sustained,  there  ia  nothing  to  amend  by ;  but,  where 
any  part  of  the  bill  ia  left  untouched,  the  whole  may  be 
ameudeiL     DtuUcy  vi.  MaiUry,  ... 

2.  The  same  rule  prevails  at  Law.     Giddau  ti.  itirk, 

3.  Where  a  good  and  legal  cause  of  action  ia  set  forth  ia 
the  plaintiff's  declaration,  under  the  Act  of  ISIS  and  tbe 
rules  of  Court,  be  is  entitled,  on  the  appeal,  to  amend  so 
as  to  avoid  a  nonsuit  from  a  variance  between  hia  proof 
and  avermenta,  especially  where  the  cause  ot  action 
would  have  been  barred  by  the  Statute  of  limitations. 
Martin  v».  PhUipt,         ..... 

4.  On  appeal  trials,  tbe  Court  may  allow  an  atnendment, 
even  after  the  cause  has  been  submitted  to  the  Jury. 

Vnitee,  et  al.  vi.  Crat^ord,  et  al.  Ex'rt. 
See  Practux  Supreme  Ct.  2-4.      Writ  of  Error,  2,  3. 

APPEAL. 

1.  An  appeal  does  not  lie  from  a  verdict  rendered  upoo 
an  issue  of  fraud,  formed  under  the  Act  of  1823,  cdled 
the  "Honest  Debtor's  Act."     Armit  vt.  Barker, 

2.  An  appeal  does  lie  from  a  verdict  rendered  on  an  issue 
formed  upon  a  return  to  a  summons  of  garnishment,  as 
a  matter  of  right.    Slriddand  ct.  Maddox, 

See  Writ  of  Error,  1.     Amettdmmt,  3,  4. 
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APPLICATION  OF  PAYMENTS. 
See  Judgment,  4. 

ARBITRATOR. 
See  Ateard,  1,  S. 

ARREST  OF  JUDGMENT. 

1.  A  motion  in  arrest  of  judgment  may  be  made  at  any 
time  before  the  adjouniinent  of  the  Court  at  which  the 
cause  IS  finally  disposed  of.     Hartridge  v».  Waton,      -       101 

2.  Entering  up  judgment  by  the  opposite  party,  will  not 
defeat  the  motion.     Ibid. 

3.  Judgment  will  be  aiTestcd  upon  an  indictment  which 
charges  an  offence  on  the  face  of  it,  barred  by  the  Stat- 
ute of  limitations.     MeLanevt.  the  State,  -  -      335 

ARSON. 

1.  Where  the  testimony  is  conflictinjj  as  to  the  character 
of  the  house  alleged  to  have  been  burned  by  the  defend- 
ant, a  new  trial,  will  not  be  granted  where  the  law  and 
the  facts  have  been  fairly  submitted  to  the  Jury.  iUc- 
Lane  vt.  tie  State,  ■  ■  ■  -  -335 

2.  An  indictment  charging  the  defendaut  with  burning  a 
house,  used  at  a  dwelling  houte,  is  sufficient.     Ibid. 

ASSIGNMENT  OF  EXECUTION. 


1.  Under  the  aolhority  lo  pass  all  ordinances,  rccjulKJlc  for 
the  securiti/,  welfare,  and  convenience  of  iho  city,  the 
City  Council  arc  empowered  to  pass  an  oi'dinanco  rcg- 
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ulating  the  keeping  and  retailing  of  gilnpowder  within 
the  corpoTute  limits.     WiUiamt  r*.  tie  City  Cotmeil,     - 
See  Coiu$itiaioii,  3,  i. 

AWARD. 

1.  The  award  of  an  inUretted  arbitrator,  whose  interest 
was  unknown  to  the  psity  at  the  time  of  the  aubtnis- 
rion,  will  be  set  ande  in  a  Court  of  Equity.  Milnor  If 
Co.  w.  Ga.R.R.t{  Bkg.  Co      -  -  - 

2.  No  man  can  be  a  judge  in  his  owq  case.     Rid. 

3.  What  amounts  to  an  award.     Rid 
See  E^ty,  5. 


1.  Before  bail  in  criminal  case  can  be  made  Uable,  lie  rcc- 
ort£  must  show  that  the  principal  was  called  and  did  not 
appear.     Park  vt.  t\e  State,      ■  .  .  . 

BANKRUPT. 

1.  If  a  bankrupt  Mis  to  plead  his  discharge  in  bar  to  a 
suit  pending  against  him  at  the  time  it  is  obtaioed,  a 
Court  of  Equit)r  will  not  avoid  the  judgment  so  as  to 
lender  his  discbarge  available.     Bdtamy  If  Co.  vt.  Wood- 


BILL  OF  EXCEPTIONS. 

1.  May  be  taken  and  tendered  at  any  time  withia  the  thir- 
ty days,  prescribed  by  law.  Carey,  Attignee,  vt.  Alta- 
ander.  Judge.         ...... 

BILLS  OF  EXCHANGE. 

1.  By  the  Sutute  of  26tb  Dec.  1826,  notice  of  the  nun  ac- 
ceptance of  a  foreign  bill  drawn  and  indorsed  in  this 
State,  and  not  payable  at  a  chartered  Bank,  is  not  ne- 
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ceseaiy  to  bind  the  iDdorser.    Hartridgevt.  Weston,    -      101 
S«e  Promittory  Note*. 


1.  For  ap{>e&nuDce  to  answer  a  crimiDsl  charge  before  the 
Superior  Court,  is  a  valid  bond,  though  taken  and  test- 
ed by  the  sheri£     Park  tu.  the  SlaU,    - 

S.  Before  bail  in  a  criminal  cause  can  be  made  liable, 
the  record  must  show  that  the  principal  was  called,  and 
did  not  appear.     Hid. 

CHARGE  TO  THE  JURY. 

1.  The  Court  has  a  right  to  charge  the  Jury  on  all  ques- 
tions of  law  raised  by  counsel,  or  to  instruct  them  as  to 
what  he  may  believe  to  be  perversiona  bj  one  counsel 
of  the  legal  poflitions  assumed  by  opposite  counsel, ' 
MatAewttn.FojithTe*»,  •  .... 

CHARITABLE  USES. 

See  Slatula  EnglUA,  1, 2.    EqttUy,  11. 

CHOSE  IN  ACTION. 

See  BitAami  if  Wife.  1,  3. 

CITATION. 

See  Praetiee  St^nvnu  <X  2. 

CITIES. 

See  Augutta,  BavamuA. 

CITIZENS. 

Free  peraona  of  color  are  not.  Cooper  IfMulher  vi.  Maj/- 
or  Ifc.  Saoanmah,  ..... 

VOL.  IV.  78 
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COLLATERAL  ISSUE. 
See  OamuhmeiU,  1,  2. 

COLLATERAL  SECURITIES. 
See  Gantithment,  3.     JudgmaU,  5. 

COLOR  OF  TITLE. 
See  Limitation  of  Actimu,  5,  6,  8. 

CONSTITUTION  OF  GEORGIA. 

1.  The  Act  of  1801,  which  authorizes  three  or  more  Jqb- 
tices  of  the  InferiorCouit  to  preside  in  all  cases  in  which 
the  Judgee  of  the  Superior  Courts  are  parties,  or  inter- 
eated,  i*  not  repugnant  to  the  ConstitutioD  of  Georgia, 
IHylor  vt.  Smith,  -  .  .  .  , 

2.  A  Statute,  where  the  body  of  the  Act  contains  matter 
different  from  the  title,  is  unconstitutional  and  vtnd,  oiUy 
at  to  ttiek  matter.  Mayor,  tfc.  Saca*Hah,  vt.  tie  Slate,  ex 
ret.  Tkoi.  Grfene,  ..... 

3.  "  Criminal  Cases,"  as  used  in  the  let  Sect.  4tfa  Art.  of 
the  Constitution,  refers  to  acts  or  omissions  in  violation 
o£ public  lawt ;  and  not  of  local  by-  lawt  of  towns  or  cit- 
ies.     Williamt  V*.  the  City  Council  of  Augutta, 

4.  "  Trial  by  Jury,  as  heretofore  used  in  tbb  State,"  re- 
fers not  to  pecuniary  yenaltiet  imposed  by  municipal 
coiporauons.    Ibid. 

6.  Equity  causes  are  not  embraced  in  that  clause  of  the 
Constitution  which  reijuii-es  defendants  in  ail  civil  catei 
to  be  sued  in  the  county  where  they  reside.  Rice,  Re- 
ceiver vt.  Tarver  et  al.     - 

CONSTITUTION  OF  U.  S. 

1.  It  is  competent  to  s  State  Gove  mment  to  authorize  die 
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CoDHtraction  of  whaires  on  navigable  sti'eama  wittuo  its 
t«rritoria!  limits,  even  below  low-water  mark  ;  and  the 
exercise  of  tbu  power  will  not  be  deemed  un constitution 
ai,  becanse  of  its  repugnancy  to  tbe  power  of  Congress 
to  regulate  commerce — such  power  not  having  been  ex- 
ercised so  aa  to  affect  the  question  before  the  Court. 
Mayor,  tfc.  of  Savaiuiah,  vt.    The  Slate,  ex  rd.   TAot. 

2.  The  clause  in  the  Constitution  of  the  U.  S.  prohibiting 
expoHjacto  laws,  applies  to  Criminal  cases  alone.  IVil- 
der  vt,  Lwnpkin.  .  -  .  .  . 

3.  Retrospective  laws,  'which  do  not  impair  the  obligaUon 
of  contracts,  are  not  unconstitutional.     Ibid. 

4.  And  will  be  enforced  unless  they  violate  the  great  fun- 
damental principles  of  the  Social  Compact.     Jbid. 

6.  If  they  divest  previously  acquired  rights,  they  will  not 
be  enfoived.     R. 

6.  Retrospective  laws  which  act  upon  the  remedy  alone, 
will  be  enforced,  if  not  within  the  above  provisos.  The 
Act  of  29th  Dec,  1847,  in  relation  to  parties  to  writs  of 
error,  is  not  within  either  c^  these  provisos.    lb. 

See  Counterfeit  Coin,  1. 

CONTRACT. 

1.  As  to  effect  of  acceptance  by  letter,  see  "  Letter,"  1. 

2.  Forconstmction  of  a  contract  when  silent  as  to  the  time 
of  ltd  performance.  See /no  D.  Miluor  If  Co.  vs  TAe 
G.  R.  R.  4-  Bk'g  Co. 

Equity,  fi. 

CONTRIBUTION. 
1.  In  an  action  for  contribution,  the  record  of  the  entire 
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proceedings,  wUcb  is  the  basiB  of  the  suit,  imut  be  intro- 
duced, uiileas  it  appears  &om  ttie  testimon;  in  tfae  case, 
diU  the  recovery  was  on  contract.  JSta^t  w.  Adm'n 
^Cope, M3 

See  A3imitutratoTi,  1 

CORPORATION. 

See  Batannak,  Augutta.     Conttiiitum,  4,  5 

COITNTERPEIT  COIN. 

1.  TTndBr  the  Conatitulion  of  the  U.  S.  have  the  State  Leg- 
islatures any  anthoritj''  over  offencea  relatiTe  to  the 
counterfeiting  of  the  current  o<nn  of  the  U.  S.  Q,aer7l 
Botut  VM.  The  StaU,      •  ...  -       136 

3.  Proof  of  the  jMSsing  in  payment,  bate  metal,  of  the  aim- 
ilitude  of  gold  coi»,  will  not  support  an  indictment,  for 
passing  in  payment  "  counterfeit  gold  coin."     Ihid. 

3.  An  indictment  charging  the  defendant  with  paning 
counterfeit  money  to  A,  will  not  be  supported  by  proof 
that  it  was  passed  to  B,  throngh  A,  as  the  agent  of  the 
prisoner.    Ibid. 

COXJRTS,  SUPERIOR. 

1.  Have  in  Georgia,  general  Equity  jurisdiction,  in  aD  ea- 
ses, where  a  Common  Law  remedy  ia  not  adequate : 
andhaveinherent  jurisdiction,  to  carry  into  effect  tfae 
charitable  bequests  of  a  testator,  independent  of  die 
statute  of  43d  Elizabeth.  BeallH  al.  vi.  The  E^n  ^ 
Fox, 404. 

See  Ctmattt^tiiM,  Cht.     Practice  Sup.  Cotirti,  1 

COVENANTS. 

1.  The  usual  warranty  of  title  in  a  deed,  is  such  ■  eore- 
n^nt  n^iiist  imcumbrancea  as  will  be  broken  by  a  claim 
of  duwer.     heary  vs.LhtTham,  ...       592 

S,  Such  a  covenant  nms  with  the  land,  and  may  be  sued 
'«'  by  an  assignee.    Rid. 
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3.  A  judgment  in  favor  of  the  dowager,  and  confinningdie 
return  of  the  commiBeionere  appointed  to  admeasure 
and  \ay  off  the  dower,  is  sufficient  proof  of  eviction. 

DECEIT. 

1.  Id  an  action  for  deceit  hy  A  against  B,  for  reprasenta- 
tiona  concerning  the  credit  of  C :  Bdd,  C  waa  a  compe- 
tent witness.     Yoing  v.  Hall, 

2.  Declarations  of.B  to  C,  at  the  time  the  letter  was  writ- 
ten on  which  the  action  is  founded,  are  inadmissible, 
unless  communicated  to  plaintiff.    Ibid. 

3.  The  action  lies,  where  a  recommendation  of  character 
and  credit  is  given,  on  the  strength  of  which  goods  are 
obtained,  if  it  be  shown  that  ttie  statements  are  felse, 
and  the  defendant  knew  them  to  be  so.     Ibid. 

4.  It  is  not  necessary  to  show  that  the  object  of  the  &l8e 
representation  was  to  deiraud  the  plaintiff  in  particular. 
The  action  lies  for  any  one  injured  by  it.    Dnd. 

5.  Neither  is  it  esaential  that  the  person  making  it,  ia  to  de- 
rive benefit  from  it.     Ibid. 

6.  It  ia  not  necessary  that  it  should  be  the  sole  canaeof  the 
credit  being  given — provided,  that  without  it  the  credit 
would  not  have  been  given.     Ibid. 

7.  A  party  cannot  stultify  himself,  by  alleging  his  want  of 
capacity  to  understand  the  nature  of  the  recommenda- 
tion he  haa  given.    Ibid. 


1.  Tbe  order  of  the  Court  granting  leave  to  sell,  ia  necea- 
aary  to  the  validity  of  an  administrator'a  deed.  Olem- 
aUf  VI.  HendertoH,         -  -  .  .  . 

2.  It  is  esAential,  also,  that  all  other  requisitions  of  the 
Statute,  shall  have  been  complied  with.     Ibid. 

3.  The  recttala  in  the  deed  will  be  prima  facie  evidenoe  of 


4.  A  paper  excculcd  as  a  tlecil,  but  tslaling  "  then  tlie  pro- 
perly lo  revert  loiae.and  after  my  death,"  &c.,  heldtn  be 
a  iciU.     Dudley  vs.  Mallery, 

5.  An  instrument  conveying  slaves  as  an  absolute  gift  on 
its  face,  with  a  catiilition,  lliat  if  the  grantee  should  die 
before  the  grantor,  the  property  shall  revert ;  and  the 
exprc.'^^on,  "  when  the  grantee  shall  come  into  possess- 
ion," i:c.,  then  certain  things  to  be  done,  is  a  deed  and 
not  a  mil.     Si>alding  vs.  Uri^g, 

6.  The  criterion  for  judging,  is  the  intent  of  the  grantor 
as  to  the  estate  granted,  and  the  time  when  it  shall  take 
effect.     Ibid 

7.  The  postponement  of  the  time  of  going  into  possession, 
is  very  ditl'urentfiom  tlie  title  vesting  in  futuro.     Ibid. 

See  Estatci.  1,  2,  3. 

^ceWarranty,  1.  2,  3. 


1.  A  devise  to  a  charitable  use,  will  be  sustained  and  car- 
ried out  in  Georgia,     Beall  el  at.  tit.  Ex'ti  of  Fox, 

DlSCRBfrlON. 

1 .  This  Court  will  not  control  a  Circuit  Judge  in  the  exer- 
cise of  it^unless  in  cases  of  fragrant  abuse.  Moody  vs. 
Fleming,  '  '  '        ^-  '  ' 

DISMISSION. 
See  Administrators,  2. 


1.  A  claim  of  dower  is  such  an  incumbrance  as  will  con- 
stitute a  breach  of  the  warranty  of  title  in  a  deed. 
Leary  vs.  Durham,         .  .  -  -  . 
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2.  Th«  judgment  affirming  the  admeasurement  of  thecom- 
mUeioners,  is  sufficient  proof  of  an  ecictton.     Ibid. 

EMANCIPATION. 

See  Slavet,  ifc.,  2,  3. 

ENDORSER  AND  ENDORSEMENT. 

See  BUli  of  Exchange,  1.     Promiuory  Notes,  1,  2,  4,  5. 

EQUITY. 

1.  Afler  a  demurrer  to  the  whole  bill  is  auatained,  there  is 
nothing  to  amend  hy;  but  if  any  pait  of  the  bill  is  un- 
touched, the  whole  may  be  amended.     Dudley  vt.  Mal- 

2.  To  give  jurisdiction  to  Equity,  on  a  bill  for  the  specific 
delivery  of  slaves,  some  other  equitable  circumstances 
must  be  alleged,  besides  the  fact  of  the  title  in  complai- 
nant.    Ibid. 

3.  In  Equity,  a  surety  who  has  paid  off  the  debt  of  hb  prin- 
cipal, is  aubrogaled_to  all  'the~rigbt«  ^and  remedics^of 
the  creditor,     Lumpkin  ju.  Mills,  ... 

4.  The  conflicting  authorities  reviewed  and  commented  on. 
Ibid. 

5.  Where  the  contractors  on  a  Rail  Road  stipulated  with 
the  Company,  to  finish  their  work  by  a  certain  time, 
and  the  Company  agreed  to  furnish  the  materials  along 
the  line ;  and  it  was  fuithcr  agreed,  that  all  matters  of 
difference  arising  under  the  contract,  should  be  deter- 
mined by  the  Engineer  of  the  Company,  without  fiiither 
recourse  or  appeal :  Held,  that  Equity  had  jurisdiction 
of  a  claim  Tor  time  lost  thiough.  the  breach  of  the  con- 
tract, on  iho  part  of  the  Company,  noiwithatanding  the 
Engineer  had  refused  to  allow  the  claim — the  bill  char- 
ging that  the  Engineer  was  a  stockholder  to  the  amounr 
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oftlO.OOO,  sfactunknownto  tbeCoDtractonatthetiiiie 
of  the  BabmieuoD,    Siilnor  l[  Co.  v*.  Ga.  R.  It,  Cq.,     - 

9.  Equi^  win  interfere,  to  set  a«ide  a  judgment  rendered 
by  sCourt  of  competent  jurisdiction,  only  in  cues  where 
the  defendant  has  a  good  defence,  of  which  he  was  en- 
tirely ignorant,  or  where  he  was  prevented  from  making 
it,  by  frHud  or  accident,  or  the  act  of  the  other  party, 
unmixed  with  negligence  or  fiiult  on  his  part.  A.  Bella- 
tny  Sf  Co.  vt.  A.  WoodtOK,  -  •  ■  . 

7.  Where  a  suit  is  instituted  at  law,  and  the  defendont  snf- 
ftra  a  judgment  by  default,  and  the  plaintiff  condnoea 
hia  cause  for  three  terms,  and  at  the  fifth,  takes  his  judg- 
ment, the  defendant  at  no  time  having  filed  any  plea  or 
answer :  Hdd,  that  these  acts  do  not  constitute  a  fraud, 
BO  asto  authorize  the  interference  of  a  Court  of  Equity. 
Rid. 

8.  The  defendant's  ignorance  that  Uie  suit  iraa  peDding, 
is  no  ground  for  Chancery  to  interfere.    Ibid. 

9.  When  a  judgment  creditor  seeks  the  aid  erf"  a  Court  of 
Equity,  to  reach  the  egmUaHe  aaaeta  of  his  debtor,  not 
the  subject-matter  of  levy  and  sale,  he  must  show  he  has 
pursued  his  legal  remedies  to  every  available  extent; 
but  a  Court  of  Equity  will  lend  its  aid  to  remove  an  oh- 
Btniction  fraudulently  interposed,  to  prevent  the  prop- 
erty of  the  defendant  from  being  made  subject  to  the 
judgiuent  lien,  without  a  Tetum  of  wtUa  homa  on  the  ex- 
ecution.   St^heiu  vt.  Beall,     ■  -  -  . 

10.  The  Superior  Courts  of  Georgia  have  general  Eqoi^ 
jurisdiction,  where  there  is  no  adequate  Common  Lair 
remedy.    BeaU  vt.  Bsfrt  <^  Fox, 

11.  The  h  ve  inherent  jurisdiction  to  carry  out  the  ebari- 
table  intentions  of  a  testator,  independent  of  die  StaU 
ate  43d  Elizabeth.     Ibid. 

12.  Where  adecree  in  Equity  has  been  before  the  Suprame 
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Court  on  a  writ  of  error,  and  the  judgment  ofthe  Court 
below  affirmed,  a  bill  of  review  will  not  lie  to  reverse 
such  decree  for  error,  apparent  on  the  face  thereof. 
Btce,  et  al.  v».  Caret/,  Astignee,  -  -  -      558 

13.  Pioceedioga  in  Equity  must  commence  in  a  county, 
where,  on  account  ofthe  residence  of  one  of  the  defend- 
aatB,  or  some  other  cause,  the  Court  haa  jurisdiction. 
Rice,  Receiver,  w.  Tarver,  elaL,  -  -  -      571 

14.  When  the  proceeding  wasiutended  to  set  aside  a  trans- 
fer from  the  Bank  of  Macon  to  the  Bank  of  Columbus, 
of  a  acfaedule  of  notes ;  euitiTon  which  were  pending  in 
other  counties,  as  welt  as  in  the  county  of  Twiggs : 
Held,  that  the  makers  of  the  notes  were  properly  made 
parties  to  the  proceedings  tu  Twiggs.     Ibid. 

See  CourU,  1.     Execution,  1.      Umrj/,  1. 

ESTATES. 

1.  In  a  gift  to  M.  S.  D.  for  the  life  of  W.  J.  D.  then  to  her 
child,  or  children,  living  at  her  death,  to  be  divided, 
share  and  thare  alike,  to  him,  her,  or  them,  hie,  her  or 
itimT  Ex'ri,Adv^T»  and  Astignt!  Held,  the  children 
would  take  as  jmrchater*.     Dudley  vi.  MaUery,  -         52 

S.  Where  there  is  an  expre»»  estate  created,  it  cannot  be 
implied  that  a  different  estate  was  intended,  la  not  the 
doctrine  of  iti^lied  estates  confined  to  wills  I    Quere.    iJ. 

3.  M.  D.  made  a  conveyance  in  these  words :  "  and  if  it  should 
happen  that  iM.  S.  D.  should  die,  leaving  no  child  or 

■  children  by  W.  J.  D.,  then  in  trust  for  the  maintenance 
and  support  of  said  W.  J.  D.  and  his  child  or  children." 
"W.  J.  D.  died  before  M.  S.  D. :  HM.  that  the^  nev- 
er Tested  in  W.  J.  D.     S>. 


ESTOPPEL. 


See  Surety,  6. 
roL.  IT 
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1.  A  judgment  of  a  Court  of  competent  jurisdiction,  is  suf 
ficient  proof  of  an  eviction  to  sustain  an  action  mi  the 
warranty,     heary  xn.  Durham,  ... 

EVIDENCE. 

1.  An  indictment  charging  the  defendant  witb  passing 
connlerleit  coin  to  A.  wiU  not  be  supported  by  evidence 
that  A,  ae  Agent  of  the  defendant,  passed  die  money  to 
B.     Route  VI.  The  State,  .  .  -  . 

2.  How  far  the  recitals  in  an  Adnfrs  deed  are  evidence. 
See  ClemaUt  vt.  Henderton,       .  .  .  - 

3.  Parol  evidence,  inadmissible,  to  sbow  that  a  note,  ahto- 
lute  and  tiiieonditional,  on  its  face,  and  indorsed  m  Blank, 
was  intended  to  be  negotiated  at  a  chartered  Bank,  for 
the  purpose  of  showing  that  the  indorser,  under  the  Act 
of  1836,  was  entitled  to  notice.     Blu^t  v*.  GoodaU,      ■ 

4.  Interrt^atories  taken  out  under  die  Act  of  1811,  cannot 
be  given  in  evidence  for  the  defendant,  in  a  criminal  cote, 
McLane  vt.  The  StaU,  .... 

fi.  Interrogatories  in  a  civil  case  will  be  rejected,  unless  it 
appears  thst  the  commission  issued,  upon  some  one  of 
the  grounds  provided  in  the  Statute  of  the  State.  Cr<^ 
v».  Jaeltton,       ..-.-- 

See  CoiOT^tiM,  1.    Cotmterfat  Coin,  2,  3.   I>eceit,l,2. 
"    Eviction,!.    Promistory  Note;  2,  5.   WUneu,l,i. 

EXCEPTIONS. 

1.  To  the  decision  of  the  Court  below,  may  be  taken  at 
any  time  within  the  thirty  days  prescribed  by  law.  Ca- 
rey M.  AltXitnder,  Judge.  .... 

EXECUTION. 

1.  Ad  assignee  of  an  execution,  doesDotacquire.byviitae 
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of  the  tmufer,  a.  right  to  lecorer  daroagflB  for  a  fraud 
alleged  to  have  heen  committed  against  the  original 
plaintiff,  four  years  before  the  title  of  the  present  holder 
accrued.     Wortiam,  et  al,  vt.  Broum,  - 

See  Judgment,  1,  4,  5,  6.     Surettf,  1, 4,  5. 

EXECUTOR. 

See  Wm,  4,  5,  6,  7. 

EXECUTOR  DE  SON  TORT. 

See  8urety,  fi. 

EX  POST  FACTO  LAWS. 

See  OmttitMiim,  2. 

FAILURE  OF  CONSIDERATION. 

See  Sherif,  S. 

FORFEITURE. 

See  Bdrefadai,  1. 

FREE  PERSONS  OF  COLOR. 

See  Savannah,  1.     Slavei,  3. 

GARNISHMENT. 

1.  Ad  appeal  lies  from  a  verdict  upon  an  issue  fermed  on 
a  retam  to  a  summons  of  garnishment,  as  a  matter  of 
right.     Strickland  vi.  Maddox,  ... 

S.  It  is  not  a  collateral  issue.    Rid. 

3.  CoUateral  securitieB  in  the  hands  of  a  creditor,  are  not 
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the  subject  ofgarniabment  at  the  inBtance  of  other  cred- 
itore-     Hall  vs.  Page.     -  ~  .  .  .       428 

GRAND  JURORS. 

1.  Are  competent  talesmen  in  criminal  cases.     Route  M. 

The  State,         -...--       13$ 

GRANTS. 

Sec  Head  Rights,  1,  2. 

HABEAS  CORPUS. 

See  Cooper  vt.  Mat/or,  ^.,  Savannah.  68 

HEAD-RIGHTS. 

1.  Tacatit  lands  only,  are  subject  to  be  granted  on  head- 
rightd,  in  this  State.     MooAy  vt.  Fleming,  •  -       115 

2.  Lands  in  possession  of  a  grantee,  under  a  grant  void  for 
irregularity,  and  whose  posBession  has  continaed  fco' 
more  tbau  seven  years,  is  not  vaeanL     Ibid. 

HEIRS  AT  LAW. 

See  WiU.i,6,6. 

HIRE. 

See  Legacy  specific,  1. 

HONEST  DEBTOR'S  ACT. 

See  Appeal,  1.     Imi^vent  Lawt,  1. 

HUSBAND  AND  WIPE. 

1,  The  husband,  as  administrator  of  his  deoeased  wift,  is 


entitled  to  receive  an  interest  in  remainder,  vetted  du- 
ringtbe  life  of  his  wife.  McGtrmU,Ailm'r,es.Foaler,Ex'r,       377 

2.  A  cho»e  in  action,  belonging  to  the  wife  before  marriage, 
and  not  reduced  to  poeseasion  by  the  husband  during 
the  covertui'e  surrivea  to  the  wife.  Stephen*,  et  at.  vt. 
Beall,      ■ 319 

3.  A  husband  who  surriTes  his  wife,  is  entitled  to  all  her 
choMet  i»  action,  whether  reduced  to  poesession  in  his  life- 
time or  not.     Lee,  Adm'r,  w.  Wheeler,  -  -  -      541 

See  Ettata,  1,  2,  3. 

HUTCHINSON'S  ISLAND. 

1.  The  Act  of  1841,  requiring  the  Mayor  and  Aldermen 
of  the  City  of  Savannah,  and  othera,  to  appoint  com- 
missioners to  deteimino  the  proper  line  of  wharf-heads, 
along  Baid  Island,  is  mandatory,  and  not  permhaive ;  and 
the  service  not  being  foreign  to  their  official  duties,  is 
obligatory  on  them ;  and  it  is  no  excuse  for  their  refii- 
aal,  that  in  their  opinion,  or  that  of  others,  it  will  injure 
the  navigation  of  the  river  Savannah,  and  the  Commerce 
of  the  City,  and  the  public  generally.  Mayor  and  AU 
dermm  of  Savannah  vt.  The  State  ex  rel.  Green  et  al^         26 

INDICTMENT.    , 

1.  An  indictment  charging  a  libel  to  have  been  published, 
"of  and  concerning (A«  cAarflc(er  of  R.  M.  G,"  is  equiv- 
alent to  an  allegation  that  it  was  "  of  and  concerning  R, 
M.  G."      Taylor  vi.  The  State,  -  .  .         U 

3.  An  indictment  is  not  good,  ivhich  charges  an  offence  on 

leginj 
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Act  of  1840,  for  being  oGceseoryBABr  the  fact  in  die  re- 
ceipt of  stolen  goods  from  a  slave :  Held,  that  in  order 
to  convict  the  defendant,  the  State  must  prove  that  the 
slave  stole  the  goods.     Simmont  v$.  The  State,  -      46G 

SoeAriM,  1,2.     IAUl,l. 

INDORSEE. 

See  BHU  nf  Exchange,  1.    Promutor^  Nota,  I, »«  4,  6. 

INTERROGATORIES. 
See  Evideiux,  4,  0.     . 

INSOLVENT  LAWS. 

1.  A  vetted  inteiest  in  remainder,  is  such  an  estate  as 
should  he  returned  in  the  schedule  of  an  applicant  for 
thebenefitof  the  HoDost  Debtor's  Act.    Viekert  v».  Sta»e,       481 

See  Aj^peaiU,  1. 

JUDGMENT, 

1.  The  lien  of  a  judgment  controlled  by  a  suiety  under  the 
Act  oflSSl,  dates  back  to  the  rendition  of  the  judgment, 
^d  not  from  the  order  giviog  control.     Baiiey  t».  M>- 

Kdl, 183 

2.  A  judgment  in  favor  of  &  defendant,  and  afterwards  set 
aside  bj  the  same  Court,  is  no  bar  to  a  subsequent  suit 
between  the  same  parties,  for  the  same  cause  of  action. 
Taylor  vi.  Smith,  ■  -  -  -  -      ItS 

3.  Where  a  Court  has  jurisdiction  of  the  person  and  die 
subject-matter  of  the  suit,  and  the  defbndant  has  some 
privilege  which  exempts  him  from  the  juiisdiction,  be 
may  waive  the  privilege ;  and  if  he  acquiesces  in  the 
jurisdiction,  and  confesses  judgment  to  the  plaintiffs,  die 
Court  will  not,  on  that  ground,  set  aside  the  judgment, 
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after  a  lapse  of  five  years.    BottvHck,  Adm'r,  c«.  Peritint, 

lie., 47 

4.  A  plaintiff  baring  two  executions  in  the  hands  of  the 
Sheriff,  which  are  liens  on  money  arising  from  the  sale 
of  defendant's  property,  csnnot  apply  the  fund  to  the 
yotmger ;  but  the  law  will  appropriate  it  to  the  older. 
Newton  vt.  NunnaUy,      -  -  ■  -  .       356 

5.  Taking  coUaUral  security,  does  not  release  a  judgment 
Cham&ert  VI.  McDowtH,  ■  ■  -  -       185 

6.  An  agreement  Mever  to  enforce  a  judgment,  releases  the 
same,  but  for  a  tpeeifitd  time,  does  not ;  and  if  the  judg- 
ment is  pressed  within  that  time,  the  defendant's  reme- 
dy is  on  ibe  contract.     Ibid. 

See  Equity,  6,  7,  8,  9.     Executitm,  1.     U*ury,  \. 

JURISDICTION. 

1.  Parties  cannot,  by  consent,  give  jurisdiction  to  a  Court, 
where  it  has  none  by  law.    Bottwick,  Adm'r,  m.  Perkiiu, 


JURY,  TRIAL  BY. 
See  Constitution,  4. 


47 


3.  Exceptions  to  the  jurisdiction  oftbeCouit  over  the  per- 
son of  one  defendant,  is  a  right  persona)  to  that  defend- 
ant, and  canoot  be  taken  advantage  of  by  his  co-defend- 
ant.    Bice,  Receiver,  Ifc.  vt.  Tarver,  etal.,  •  -       671 

See  JudgmaU,  3. 


1.  Grand  jurors  are  competent  talesmen  in  criminal  cases. 
Route  VI.  The  8taU,       -  -  -  .  . 
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JUSTICES  OF  INFERIOR  COURT. 

1.  Act  of  1801,  authorizing  tbem  tp  preside  io  the  Su- 
perior Court  in  certain  cases,  declared  constitutionaL 
Taylor  vi.  Smith,  ..... 


1.  To  justify  a  Court  in  granting  a  mandamia,  the  UuAa 
must  be  gro*»,  the  delay  unreasonable.     Mayor,  §v..  So- 
vx.  ThamoM  Green,  .... 


See  Equity,  6,  7,  8. 

LAND. 

See  Covenant,  1,  S,  3.     Head-RighU,  1,  2. 

LEGACY,  SPECIFIC. 

I.  The  increase,  by  way  of  hire  of  a  specific  legacy,  be- 
longs to  the  legatee,  though  the  enjoyment  of  the  legacy 
be  postponed.     Gragbill  and  ButU  dm.  Warrm, 

See  Wm.t. 

LETTER. 

1.  When  an  ofier  is  made  by  letter,  an  acceptance  by  writ. 
ten  reply  takes  effect  from  the  time  when  the  communi- 
cation containing  the  acceptance  is  sent,  and  not  from 
the  time  it  is  receiTed  by  the  other  party.  Iievy  vt.  Co- 
A«i, 

LETTERS  DISMISSORY. 

See  Admnutratort,  2. 

LEX  LOCI  CONTRACTUS. 

See  Promutort/  Note*,  1. 

LIBEL. 

1.  An  indictment  charging  the  defendant  with  publishing  a 
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certwn  libd,  tet  out  infiill  in  the  indictiDent,  viAieh  mu 
wrUten  by  a  ikirdptrwm,  U  aufficiently  ceitain,  without 
charging  that  the  same  waa  written  by  such  third  person. 
Taylor  v».  The  SUUe,     .  -  -  -  - 

2.  A  Kbel  "of and  concerning  titecharaeter  of  R.  M,  G."  ia 
the  same  aa  to  allege  it  to  have  been  pubHAed  "  of  and 
eonceroing  R.  M.  G-."     Rid, 

3.  The  qaestion  of  rnalice  in  the  publication,  b  a  question 
for  the  Juiy.     Ibid, 

4.  Ab  to  how  &r  a  pubUeation  nay  be  justified  in  protec- 
tion of  legal  rights,  see  Opinio*  of  Judge  Fleming.  lb. 

5.  As  a  matter  of  practice,  the  Ubel  should  not  be  read  to 
the  Jury  until  the  defendant  has  croas-examioed  the 
witness  proving  its  publication.    Ibid. 

LIEN. 

Seo  JudgviaU,  1,2,5,  & 

LIMITATION  OF  ESTATES. 

See  Eteata,  1,  2,  3.     WUh,  1,  3,  8. 

LIMITATION  OF  ACTION. 

1.  Naked  possession  is  not  ^w  m  a  bar  under  the  Statute 
of  limitations,  when  the  beginning  of  the  poBsession  is 
pemussiTe.     SpaldtMg  m.  Grigg, 

S.  Poasenion,  by  agreement  with  the  owner,  entered  into 
at  the  time  the  title  is  executed,  is  not  adverse  posaesB- 
ion ;  but  it  may  become  so,  by  a  claim  of  title  by  the 
tenant,  brought  home  to  the  knowledge  of  the  owner. 
Ibid. 

3.  Declarations  by  the  tenant,  that  he  is  holding  in  his  own 
right,  when  the  commencement  of  the  peeseieioD  ia  per- 
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missire,  and  not  brought  home  to  the  knowledge  of  ike 
owner,  doea  not  constitnle  odvei'se  possession.     Ihid. 

4.  Adverte  possessoin  for  seven  yean,  creates  a  good  title 

under  the  Statute.     Moody  ri.  Fleming,  -  -       115 

fi.  Possession  under  color  of  Utle,  is  adreise.     End.     See 

also,  Conyert  vi.  Katam,  ....       309 

6.  A  grant  from  the  State,  tboagh  Toid,  is  color  of  title. 


7.  The  Statute  does  not  mn  against  the  State.    lUd. 

8.  What  constitutes  color  of  title.      See  Cimyeri  vt.  Kavm,       308 

9.  As  to  how  far  fraud  is  a  good  replication  to  the  plea  of 
the  Statute.     Rid. 

10.  As  to  extent  of  occupant's  possession.     &td. 
See  AmeKdment,  3.     Indictment,  2. 

MANDAMUS. 

1.  To  justify  a  Court  in  refiising  on  account  of  laehet,  it 
must  be  grot*.    Mayor  Ifc.  1^ Savannah  tt.  The  StaU,ex 

rd.  Green,  -..-..         26 

2.  At  Common  Law,  it  is  not  a  writ  of  right,  but  in  Geor- 
gia.    Queret 

3.  It  win  never  be  denied  where  the  right  is  indisputable, 
especially  if  ttatutory,  and  there  is  no  other  remedy. 

Ibid.     See  also.  Moody  v».  Fleming,      .  -  .       115 

4.  Mandamus  is  intbe  nature  of  a  suit.  Moody  vf.  Iteming,       115 

MANUMISSION. 
See  Slater,  Ipf.,  2, 3. 
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MONROE  RAIL  ROAD  AND  BANKING  COMPANY. 

1.  The  judgment  of  the  Supreme  Court,  ia  "  Colliiu  vs. 
The  Central  Bank,  {I  Kelly,  i35,J did  notreverse  m  toto 
the  decree  of  the  Circuit  Court,  settling  the  relative  dig- 
uity  of  the  claitng  upon  the  fund  arising  from  the  aale  of 
the  effectB  of  the  Company.  Woodieard  vi.  tAe  CeiUral 
Batik,  etal.,        ......       323 

3.  The  statutory  lien  of  bill-holdets,  under  the  charter,  at- 
taches equally  upon  a2i  the  property  and  effects  of  that 
Company,     I&id. 

MORTGAGE. 

1 .  When  the  surety  to  a  promissory  note  was  indemni- 
fied by  a  mortgage,  and  after  the  note  became  due,  the 
surety  voluntarUy  gave  his  own  note  to  the  creditor  m 
Jitlt  payment  of  the  joint  debt :    Held,  that   the  surety 

migbc  foreclose  bis  mortgage,  and  collect  what  was  ac* 
tually  due  on  the  note  in  the  hands  of  the  original  credi- 
tor; and  that  the  principal  debtor  was  entitled  to  make 
any  defence  which  be  could  have  made  against  such  orig- 
inal creditor.     Mimt  vs.  McDowell,       .  -  .       is< 

2.  Under  the  Act  of  1827,  requiring  mortgagee  to  be  re- 
corded :  /feZii.that  the  junior  mortgagee  wt'fAMoIiM  of  the 
prior  lien,  gains  no  preference  by  having  his  mortgage 
recorded.     IVeal  vs.  Kerrs  and  Ubpe,     -  •  -       16! 

MOTION  DOCKET. 

1.  An  entry  on  the  motion  docket  is  no  part  of  the  record. 
Joknton  vs.  BemU,  -  •  -  -  -15 


NEW  TRIALS. 

1.  The  Judges  may  make  rules  for  new  trials  returnable 
in  vacation,  where  the  application  has  firat  been  made 

in  term  and  recorded.    Johnson  vs.  Bemis,  -  -       167 

2.  A  motion  for  a  new  trial  will  not  be  enteitBinedl,wlien 
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a  hri^  of  the  Mstunon;  has  not  been  filed.    Bartridge 

M.  Weum,        ......      101 

3.  Wbere  the  law  and  the  facts  are  Ikirly  Bubmitted  to  the 
Jnty  by  the  Court  below,  a  new  trial  will  not  be  graat- 

ed.     Orafi  VI.  Jaekton,  ....       3£0 

4.  Althougfa  the  iasne  be  exclosirelj  one  of  &Gt,  and  diere 
'    have  been  two  concurrent  verdicts,  yet  if  the  finding  be 

clearly  against  law,a  new  trial  will  be  granted,  especial- 
ly where  an  important  principle  is  inroWad,  and  the 
verdict  ie  to  be  followed  by  serious  coneequences  to  the 
party  agUDst  whom  it  is  found,     Chamberi  vt.  Collier,       193 

£.  On  a  qoesdon  of  frand,  anew  trial  will  not  be  granted 
where  there  was  evidence  on  both  sides,  and  no  nile  of 
lawviolated,  nor  nranifest  injustice  done  ;  although  there 
may  appear  to  be  a  preponderance  of  evidence  against 
the  verdict     Armu  m.  Barker,  •  -  -       170 

6.  Where  Ae  verdict  is  mthout  evidence,,  or  elearl]/  agaimet 
evide»ee,  the  Court  is  bound  to  grant  anew  triaL  Sail 
M.  Page,  -  -  -  -  -  -      «8 

8ee  ArtOH,  1.     Charge  t^the  Gmrt,  1. 

NONSUIT. 

Bee  Amemdme»t,3,  4. 

NOTICE. 

1.  How  Sit  notice  in  a  public  neteipaper,  of  die  losa  of  a 
negotiable  paper,  will  affect  a  £oHa  ^(Repurchaser.  Mat- 
thetot  w.  Poythreu,        -  -  -  -  -       287 

See  BiUt  of  Exchange,  1.    Mortgage,  2.    Smretg,  3, 4. 

NOTICE  OF  SIGNING  BILL  OF  EXCEPTIONS. 

See  PracHee  Suprente  Ct.  6.. 

D.D.t.zea  by  Google 


INDEX.  631 

PAROL  EVIDENCE. 

See  Evidence,  3,     Promittory  Nota,  2,  5. 

PARTIES. 

See  Equity,  11.     Praaice,  3,  4.      Writ  o/Error,  1,  2,  3. 

PLEADING. 

1,  Where  a  pleawiis  filed  of  former  recovery,  (not  being 
a  plea  in  bar,)  Held,  not  necessary  to  sat  out  the  entire 
record  of  the  judgment  of  the  Supreme  Couit,  but  only 
8o  many  of  the  leading  facts  as  were  reUed  on,  in  a  dis- 
tinct and  issuable  manner.     Rice  vt.  Carey,  Attignee,  -       65E 

See  SheriJ,  3. 

POSSESSION. 

1.  Extent  o£    See  Limitatitm  of  Acliant,  10. 

2.  Under  the  Act  of  J  833,  requiring  sberifis  and  coroners 
to  put  purchasers  at  sheriff's  sales  in  poasession  of  lands; 
Held,  if  possession  be  not  giTen  immediately,  or  before 
the  next  tenn  of  ihe  Court,  or  before  (he  officer  making 
the  sale  goes  out  of  office,  that  it  can  only  be  done  un- 
der an  order  of  the  Cotut,  with  notice  to  the  tenant. 
Chamieri  e#.  Collier,       -  -  -  -  -       19; 

3.  When  the  purchaser  enters  into  a  subsequent  agree- 
ment with  the  defendant  in  execution,  whereby  he  is 
suffered  to  remain  in  possession,  he  is  considered  as  hav- 
ing waived  his  statutory  right ;  and  he  cannot,  upon  the 
failure  of  the  defendant  to  comply  with  his  contract,  two 
years  and  eight  months  afterwards,  call  on  the  officer  to 
put  him  in  poaaesrion.     Ui. 

PRACTICE,  SUPERIOR  COURT. 
1.  A  libel  BhooU  not  be  read  to  the  Jury  until  the  de- 
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fendant  bu  cron-exatnined  the  witness  pronng  its  pub- 
lication.    Taylor  vs.  TAt  8laU, 

2.  The  Judge  may  make  rules  for  new  trials  retuntahle 
in  TJcatioo,  where  the  application  hatfint  beat  mad*  im 
term  and  recorded.    Jokmon  w.  Bemu, 

3.  Exceptions  to  the  decision  of  the  Coutt  may  be  taken 
at  aiiy  time  within  die  thirty  days  prescribed  by  law. 
Cany  v*.  Alexander,  Judge. 

See  Arrat  of  JitdgmeHt.     New  IVt'dZ. 


PRACTICE  SUPREME  COURT. 

1.  "Where  there  is  no  appearance  for  either  party,  the 
writ  of  error  will  be  dismissed.  Smith  vt.  Jutticet,  ifc. 
Randolph  Co.     -  •  ■  ■  ■  -       156 

S.  Where  the  citation  mis-redtes  the  county  in  which  the 
writ  of  error  is  sued  out,  it  will  be  amended  on  motion. 
Armi*  b:  Barker,  •  ■  -  -       170 

3.  A  writ  of  error  in  the  name  of  A.  B.  attd  othert,  is 
fatally  defective.    Beallvi.  Ex'rto/'Fox,  •  ■      404 

4.  Amendable  by  the  record,  if  it  prejudices  the  rights  of 
none  of  the  parties  thereto.    Ib^ 

5.  Does  not  lie  to  errors  of  ,^ic(  in  the  decree  ofthe  Jury. 
Beall  ^  ScoU  v*.  Rotedl,  -  ■  ■  ■       6ZS 

6.  Writ  of  error  will  be  dismissed,  if  notice  of  the  signing 
of  the  Bill  of  Exceptions  and  copies  of  the  Writ  of  Er- 
ror and  citation  are  not  served  within  the  time  required 
by  the  Act  organizing  the  Supreme  Court,  and  the  31st 
Rule  of  Court.     Ibid. 

7.  Writ  of  error  will  be  dismissed,  if  proper  parties  are 
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not  made,  Irjr  *cmv  fadat,  should  either  paitjf  die  pend- 
ing the  writ  of  error.     Iite  AdnCr  tt.  Wheeler,  -      641 

See  Writ  of  Error,  2,  3.     Bill  of  Exceptions,  1. 

PRINCIPAL  AND  AGENT. 

1.  Where  an  agent  was  to  have  ninety  days  within  which 
to  acxount  fer  goods  conngned  to  him,  no  right  of  ac- 
tion accraes  to  the  priucipal  until  the  expiration  of  that 
time.     Hall  v*.  Page,   -  -  •  ■  -       42S 

See  Tenants  in  Common,  I. 

PRINCIPAL  AND  SURETY. 

See  Judgment,  1.     Mortgage,  1,     Sta-ety — ■passim, 

PROMISSORY  NOTES. 

1.  Although  a  note  on  its  face  be  negotiable  ami  payable 
at  Charleston,  still,  if  it  be  indorsed  in  this  State,  and 
there  is  no  evidence  to  show  the  understanding  of  the 
patties,  that  the  undertaking  of  the  indorser  was  to 
be  performed  in  Charleston,  the  indorsement  will  be 
deemed  a  Georgia,  and  not  a  Carolina  contract.     I/eey 

vs.  Cohen,  ......  i 

2.  Seld,  that  an  indorser  in  Hank  on  a  promissory  note 
which  is  absolute,  unconditional,  and  unrestricted  on  its 
fece,  cannot  prove  by  parol  that  it  was  given  for  the 
purpose  of  being  negotiated,  or  was  intended  to  be  ne- 
gotiated  at  a  chartered  Bank.     Stubb*  vs  GoodaU,  -       106 

3.  The  bona  fide  purchaser  of  a  negotiable  security,  before 
it  is  due,  (torn  one  who  has  no  title,  acquires  a  title. 
MfUthetBS  vs.  Toythress,  ....       287 

What  constitutes  maia  fides.     Ibid. 
How  far  public  notice  of  the  loss  of  a  note  will  affect  t 
nafidt  purchaser.     Ibid. 
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4.  A  note  payable  to  B.  and  indorsed  at  the  dme  of  its  ex- 
ecution by  C,  C.  is  liable  as  second  indoraer,  at  Com- 
mon Law,     ColUnt  w,  Everett,  -  -  -      26( 

And  as  surety  under  tbe  Act  of  1826.     Ibid. 

6.  Parol  evidence  inadmissible  to  show  that  he  agreed  to 
be  Uable  as  original  promisor.     Ibid. 

6.  A  promissory  note  given  with  an  express  understanding' 
will  operate  as  a  payment  of  a  pre-existing  debt.  Mimi 
vt.McDoweU,     --..-.       18! 

See  Sa  off,  1.     Sheriff,  3.      TPtfewwi,  1. 

PUHCHASER  AT  SHERIFF'S  SALE. 
See  Pottettion,  2,  3. 

RAIL  KOADS. 
See  Aviard,  1.    Mmroe  R.  R.  If  Bkg.  Co.  1. 

RECEIVING  STOLEN  GOODS  FROM  A  SLAVE. 
See  LidictKuiU,Z. 

RECITALS. 

1.  The  recitals  in  an  administrator's  deed  of  the  odvei^ 
tisement,  &:c.,  are  prtnui  yiteie  evidence  of  those  &cta, 
ClemaUt  vt.  Se»derton,  -  -  -  -Hi 


I.  An  entry  on  the  motion  docket  is  no  part  of  the  Rec- 
ord.    Joknton  vt.  Bemit,  -  -  -     '       . 

See  Mortgage,  5.     New  THah,  1. 

REMAINDERS. 

See  Will,  3, 8. 
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KETROSPECTIVE  LAWS. 

See  Catutitatiott  U.  S.  %  3,  4,  5,  6. 

REVIEW,  BILL  OF. 

1.  Where  a  decree  in  Equity  has  been  before  the  Supreme 
Court  on  a  writ  of  error,  and  the  judgment  of  the  Court 
belovr  affirmed,  a  bill  of  review  will  not  lie  to  reverse 
Buch  decree  for  error  apparent  oo  the  face  thereo£  Rice 
et  ai,  VI.  Carey,  ....  -       555 

RIVERS  AKD  EIPARUN  RIGHTS. 

1.  Riparian  proprietors,  who  own  land  on  both  sides  of  a 
water  course,  above  ebb  and  flow  of  tide  water,  have  a 
title  to  the  land  covered  by  the  water,  to  the  thread  or 
centre  of  the  stream,  as  it  is  accustomed  to  flow  in  its  nat- 
ural channel.     Hetidrickt  vs.  Cook,         -  •  -       SlI 

2.  Each  riparian  proprietor  has  the  right  to  a  reasonable 
use  of  the  water,  as  it  flows  along  the  natural  channel  of 
the  stream,  for  domestic,  agricultural,  and  manufactur- 
ing purposes ;  provided,  in  so  using  ir,  he  does  not 
prejudice  or  injure  the  rights  of  the  other  proprietors. 
Ibid. 

3.  Prior  occupation  of  the  water  in  a  stream  by  one  ripa- 
rian proprietor,  for  the  purpose  of  turning  his  mill,  does 
not  give  him  the  right  to  diveit  tbe  water  from  the  land 
oftheproprietorabove.norto  throw  the  water  back  up- 
on him  in  the  channel  of  the  stream,  without  a  grant  or 
license  to  do  so,  from  such  proprietor,  or  an  enjoyment 
of  such  easement,  for  such  a  length  of  time  as  will  give  a 
right,  under  the  Statute  of  Limitations.     Ibid. 

4.  Where  the  plaintiff  and  defendants  were  riparian  pro- 
prietors, and  tbe  defendants  erected  a  mill-dam  at  a 
place  where  they  owned  the  land  on  both  aides  of  the 
stream,  bat  caused  the  water  to  Sow  back  in  the  chan- 

roL.  IT.  81 


by  Google 


«<S  INDEX. 

nel  of  the  stream  ten  or  eleven  inches  in  beight,  whers^ 
hj  a  valuable  mill-shoal  of  the  plaintiff  was  drowned  to 
Aat  extent ;  HelJ,  that  this  was  an  iava«on  of  the' 
plaintiff's  right  of  propetty,  and  that  he  was  entitled  to 
maintain  an  action  ioi  the prolecliainif  that  right,  and  to 
recover  nominal  damages  ;  although  the  water  was  not 
thrown  out  of  the  banks  of  the  creek,  and  no  percepti- 
ble damage  could  be  shown.     Ibid. 

S.  Held,  also,  that  the  plaintiff  was  entitled  to  show  to 
vthat  extent  he  had  been  damnified  in  consequence  of 
the  back-water,  although  the  same  was  not  thrown  oOt 
of  the  natural  banks  of  the  stream.     Rid. 

SAVANNAH. 

It.  The  ordinance  of  the  corporate  authorities  requiring 
free  persona  of  color,  on  removal  to  the  city,  to  pay  a 
tax  of  one  hundred  dollars,  and  be  imprisoned  until 
paid,  is  void  as  to  the  imprit<mmeiU.  Cooper  !f  another 
vf.  S/Layor,  Sfc   ' 

See  Hutchiium't  Liand,  1. 

SCIRE  FACIAS. 

£  Is  the  proper  remedy  on  a  bond  for  appearance  in  a 
criminal  caae  given  to  the  sheriff.    Park  v».  The  State, 

S>  Therscorij  must  show  the_^);;^«ftireof  the  bond.     Ibid, 

SECURITY. 


SET  OFF. 

1'.  In  a  suit  by  A.  against  6.  principal,  and  C.  earety,  on  a 
joint  and  several  promiasory  note,  hdd  that  B.  might 
set  off  an  open  account  be  held  against  A.  Harriton  tf 
Son*  VI.  Jiendertim,        -  -  -  - 
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SHELLY'S  CASE. 

1.  The  Court  wUl  take  hold  of  any  worda,  MtphnMory  of 
the  technical  terms  which  would  creaie  an  estate  tail,  to 
effectuate  the  intention  of  the  testator.     Dudley  ^  Mal- 

SHERIFF. 

1.  In  Georgia  is  not  a  judicial  officer.      Park  w.  the  Slate,      3» 

2.  A  bond  for  appeamnce  in  a  criminal  case  given  to  the 
sheriff,  is  good.     Il>id. 

3.  FaHure  of  consideration  is  a  good  plea  to  a  note  given 
by  the  sheriff,  in  discharge  of  a  rule  absolute  against 
him,  to  pay  the  money  due  on  an  execution,  when  that 
rule  is  subaequently  rescinded  as  illegal  and  unjust. 
Barroui  v».  Chipman,      -----       200 

See  Posteuum,  1,  2. 

SLANDER. 

1.  "  I  belieee  Giddena  burnt  the  Camp-gtonnd,"  are  action- 
able j*er«e.     GiddeMvt.  Mirk,  •  -      36* 

SLAVES  AND  FREE  PERSONS  OF  COLOR. 

1.  In  Equity,  a  bill  for  specific  delivery  of  slaves,  must  al- 
lege other  circumstances  besides  naked  title,  to  give  ju- 
risdiction.     IhtcUej/  v3.  MaUfry,  ■  .  -        fi? 

S.  A  deed  with  a  proviso,  that  the  grantee  shall  furnish 
each  of  the  slaves  conveyed  with  two  dollars  per  month 
during  their  natural  lives,  is  not  void  under  the  Acts  of 
1801,  and  1818,  prohibiting  the  manmniBsion  of  slaves. 
Spalding  M.  Grigg,        -  -  .  .  -        76 

3.  It  is  not  illegal  in  Georgia  to  bequeath  slaves  to  the  Col- 
onization Society  to  be  liberated  in  Liberia,  nor  to  be- 
queath  Bank  stock,  the  proceeds  of  which  were  to  be        ■  - 
paidthem  on  arriving,  in  Liberia.     Vance  itr  u  ExetM' 
tor*  of  Keith,      ■  .  ,  .  .■ 
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er  vt.  Mayor,  ^.  ..... 

See  Legacy,  1.     Indictment,  3. 

SPECIFIC  LEGACY. 

Sea  Legacy. 

STATUTES. 

1.  Act  of  1801,  authorizing  Justices  of  the  Inferior  Court 
to  preside  in  Supeiior  Court  in  certain  cases,  declared 
constitutional.     Taylor  va.  Smith,  ... 

See  Surety,  1,  3.     Conititvtion,  2. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions.     Amendment,  3. 

STATUTES,  ENGLISH. 

1.  The  Act  of  9  Geo.  II,  ch.  36,  in  reference  to  bequests  to 
charitable  uses,  is  not  of  force  in  Georgia.  Beall  If 
others  VI.  Ex'r»  of  Fox,  .... 

2,  The  principles  of  the  Statute  of  43  Elizabeth,  ch.  4, 
relative  to  charitable  uses,  have  been  adopted  in  Geor- 
gia.    Ibid. 

See  E^ity.W. 

SUPERIOR  COURTS. 

See  Courts.    Practice. 

SURETY. 

1,  A  surety  to  a  note,  bond,  or  other  contract,  having  fall- 


D.D.t.zea  by  Google 


IXDEX.  645 

ed  to  iD&ke  spernl  ^eirace  upoe  tJ>«  triaX  k£«nrard> 
takes  coDtTol  ofibe  ^erctioa  >:r%h:f3  ibe  priaciptl,  bb- 
dertbe  Act  of  1^31.  B'ii.tiic  l;ea  of !iieJ--J;n>etl  ia 
his  hands  takes  effect  frt>ai  the  CLte  <jf  tLu  y^'i:r^jtut. 
BaUey  vt.  Misdi,  -----       123 

5.  A  surety  on  a  sealed  note,  who  has  paid  ILe  dew  cf  his 
principal,  is  entitled,  in  manfaaliDE  the  assets  of  his  prin- 
cipal, to  be  snbro^ted  to  all  the  f^hts  of  the  creditor,  - 
and  to  rank  ax  a  bond  creditor.     Lmmptim  rs.  Jtf-.Vj,  313 

3.  When  ooe  of  two  suretiea  is  discharged  br  the  ad  or 
negligence  of  the  creditor,  the  other  is  discbarjed  alsot 
Joitet  w.  WAUtkead,       -  .  .  -  .       397 

Applied  lo  a  case  where  one  surelj-  is  discharzed  by  pr- 
ing  notice  under  the  Act  of  1 831.     Ibid. 

4.  The  several  Statutes  of  Geor^,  giring  auretitt  wbo 
have  paid  off^.  Jiu.  the  control  against  their  principals, 
extend  to  the  executors  or  administrators  of  deceased 
sureties.     Harris  v».  Wi/n»e,     -  .  .  .      52] 

6.  Nor  wriU  the  principal  be  allowed  to  show  that  the  ex- 
ecutor is  an  executor  de  ton  tort.     Ibid. 

See  Bail,  I. 

SURVIVORS. 

See  Tf^^,  3,6. 

SURVIVORSHIP. 

See  Husband  If  Wife,  2. 

TENANTS  raCOMMOV 
Sce  Trozer,  1. 

1.  A«pecUlageirt,bynw,,fo,,l,i,..,»^,p„^^ 
his  principal,  caiin«e«w„«  ,,,,„„^.  .„^^ 
VM.Page,  '      ^ 
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TIME. 

Sec  Contrael,  2. 

TRIAL  BY  JURY. 

See  Conttitvtion. 

THOVER. 

1.  As  a  geneml  rule,  will  not  lie  by  a  tenant  in  common 

against  bis  co-tenant.     Hall  v».  Page,     -  -  •       428 

USURY. 

1.  A  judgment  creditor  upon  a  usuiioua  contract  cornea 
into  a  Court  of  Equity,  seeking  to  have  hia  debt  aalb 
isfiedoutof  the  tnonoy,  in  the  hands  of  the  assignees,  aris- 
ing irora  the  sale  of  the  insolvent's  pi-operty,  upon  which 
he  had  a  lien  at  law,  which  he  waived ;  consenting  to 
the  sale,  upon  the  assurance  of  the  trustees,  made  in  igno' 
mnce  of  the  usury,  that  hia  claim  should  be  paid.  Held, 
that  the  usury  may  be  set  up  by  way  of  answer  to  the 
bill,  provided  a  sufficient  excuse  be  rendered,  why  the 
onginal  debtor  did  nut  avail  himself  of  this  defence  at 
law  ;  and  ifaustabed  by  proof,  the  judgment  shall  be 
displaced  for  the  usury,  and  only  stand  against  the  trust 
fund, for  the  principal  and  legal  interest  due  on  the  orig- 
inal loan.    Nisbctvx.  Walker,  -  ■  -      221 

2.  The  Act  of  1842  applies  to  administrators  and  execu- 
tors, aa  well  as  the  original  paities.     Persoiu  vt.  Hight,       474 

3.  If  tba  affidavit  of  the  plaintiff  denies  any  knowledge  of 
the  facts,  aa  stated  in  defendant's  plea,  or  that  the  con- 
tract ia  usurious — this  is  not  such  a  failure  to  discover 
as  will  allow  the  defendant  to  read  his  own  affidavit  to 
the  Juiy,     Ibid.     Warner,  J.  dissenting. 

4.  The  discovery  should  be  a;  complete  as  if  it  were  an 
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WARRANTY. 

L  A  wan^ntT  of  title  in  a  ilced.is  such  a  covenai;*  -.-  : 
incumbrance!  as  will  be  broken  by  a  cla:n  'f  -  f,- 
Leari)  c«.  Durham,        ..... 

S.  Such  a  covenant  rnna  with  the  land.    P-I'i. 

3,  ThejnJgraenioftheCourt,confinDin2;^^ -—  -  -  „ 
coromitfiiMf!  appointed  to  layoff  ar.ii  ^i-.-iir.  -  .  -^ 
er.ia  aufficiem  proof  of  an  eviction.     /■,  ;. 

WHAR^I-S. 

Se3  CoMttittia,  r.  S.  1, 

W1LI>-:-  r_.., ._ 

See  SStHy"*  Gm(,  1.    DkC>j  c».  jr„  ,  - 

1.  An  instrument  executed  aa  ^  u^-. 
"  then  tbe  said  negtoea  w  rev-rr 

and  q/io-  mj  (iwiA,  to  'nr.  li .-  .;..^  ^ 
wilL    D«<««ji ».  J/<^. 

2.  AninatioroeiitiBay  t»:i^,i   ^^    .^ 


even  aa  to  the  s; 


e  prnn^rtv. 


3.  R.F.byhiswin.!>w,npatU,> 
daring  her  Ufe  or  wiilf,wi,n„,, 
or  exchange  hfir  aitiiwinn  .,- 
hemadeof  allhi!.pm™^.. 
e<iually  dHded  jinon^  „.  ' 
cliildren  took  a  ;.«,„,  -(-.nmn 
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4.  The  next  of  kin  are  entitled  to  call  for  the  proof  of  the 
will  of  deceased,  in  solemn  form,  at  any  time,  and  mere 
acquiescence  for  a  length  of  time  doea  not  deprive  them 
of  this  right.  Vance  l^  other*  vt.  Crairford  et  oL  Ex'rt 
o/Keith, i- 

5.  The  length  of  time  within  which  this  may  be  done  is 
not  defined  at  Common  Law.     Ibid. 

6.  But  the  receipt  of  legacies  under  the  will,  and  the  long 
acquiescence  hy  the  heirs  at  law,  may  amount  to  a  wsirer 
of  the  right,  unless  the  delay  is  accounted  for  and  ex- 
cused, as  by  infancy,  absence  beyond  seas,  &c.     Ibid. 

7.  In  such  a  case  the  caveators  must  bring  back  or  offer  to 
return  the  legacies  received  by  them.     Ibid. 

8.  A  bequest  of  personalty,  to  testator's  "  wife  during  her 
natural  life,  and  at  her  death  tu  be  equally  divided  be- 
tween all  my  surviving  children,  and  the  legal  representa- 
tiTes  of  such  as  may  be  deceased,"  creates  a  vested  re- 
mainder in  the  children  living  at  the  time  of  testator's 
death.      Vickeri  v*.  Stme,  -  -  -  -       4( 

SeeDeed,  4^5,6.     Ettata,\.2,3.     Legacy,  I.     Slacee.  ife.2. 

WITNESS. 


i,  who  testifies,  generally,  that  a  party  did  not 
e  value  for  the  transfer  of  a  promissory  note,  with- 
out limitation  as  to  his  knowledge,  or  as  to  time  or 
place,  is  a  negative  witness,  and  is  not  to  be  believed  in 
preference  to  a  vrilness  who  swears  t^rmativeli/,  that 
such  paity  did  i-eceive  value.     Maitieioa  vs.  Poythreu, 


s  liable  to  a  third  person,  who  is  liable  to  the 
party  calling  him,  is  a  competent  witness.     Ibid, 
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INDEX. 
■WRIT  OF  ERUOE. 

1.  Tie  Ac.  of  29U.  Dec  1847.  ^  M  P"^"  ■"  «  ""' f 
«™,,  doe.  not  applj  »  ou"  oecumog  boforo  *..  Act.      ^^^ 
Wddtr  vt.  I/umpiin.     - 

2   A  writ  ofermr,  .ued  out  in  .k«  »•"•  »'  C.th.ri..  E. 

of  tbe  otters.     BeaU  ni.  Ex'r,  of  Fox, 
3.m.„th.nun..ort4..<4e„,.ro.ppare«ton.h.fa.ot 

fl.o,eeori,  the  writ ».,  bo  '»""  "'  '^_TS: 
p„,iaea  i.  doe.  .»t  prejudieo  tho  right,  of  «?  ol  tn 
paitieB  thereto.     Rid. 

4.  Writ  of  etro,  doo.  ... .»  »  errot.  of/...  fou.a  io4j 
,„riic.  ordooroeofioJur,.    B«U  *  S«.u  ^-.  «»«-      ^^^ 
<H,         ■  -  -  '  ' 

6.  Tho  di„o»«dof  .  wri.  of  etro,  i.  »  "f  ""J"  "'^^^  MS 
jodgneo.  of  tho  Coun  below.  B.C.  «  .J.  •'■  C."*.  ^  y 

6.  Who,,  .dec-e  •'•^^^"'^^'"'.'^^rSZ 
Court,ono  writ  of  error,  end  the  jodgtn.Bt  oftho  Coort 
Lw'.ffin..d,.hinof»vi.wwm.o..»to„ve,»»eh 

d«;ree,fbro.por.pp«en.ooU..f«»theteof.    IM. 
See  Practice  Supreme  Ct.  Itof. 
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